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alSubLevel=2&intentId=E9E66310-
8137-11DE-8E9F-96DAE110FEBS. If
electricity is supplied by the landlord,
the landlord may wish to have the
option of obtaining electricity gener-
ated from renewable energy sources
including hydropower, solar, wind,
and biomass, which can include addi-
tional costs not typically charged by
traditional fossil-fuel energy suppli-
ers. For an example of such suppliers,
see NY’s Green Power Program: The
Natural Choice for New York's Future,
Ask PSC, The NYC Public Service
Commissioner’s Consumer Web Site,
www.askpsc.com/askpsc/page/?Pa
geAction=renderPageByldé&Pageld=
a8022193£892947a1d26b67506005183
#top. :

ARlterations/Improvements

In most commercial leases a tenant
has a right to make alterations after
the original build-out of the prem-
ises. Typically, alterations may not
be made without the landlord’s con-
sent, which is “not to be unreasonably
withheld, conditioned or delayed.”
In a green lease, however, the altera-
tions must not only have landlord’s
consent but also must comport with
the landlord’s sustainability require-
ments; for example, the lease could
require the “contractor to utilize only
recycled materials for all improve-
ments and Tenant to recycle all
materials, both in conformance with
this Lease and with any certifica-
tion requirements of the Building.”
Depending on the scope of work, it
would not be unusual for the land-
lord to require the tenant to hire a
LEED-accredited professional or its
equivalent to oversee the alteration.
The landlord does not want a tenant
to affect the building’s certification
status by failing to meet the sustain-
ability protocols for construction, so
in a case in which the proposed alter-
ation does not meet these goals, it
would be reasonable for the landlord
to withhold its consent.

Surrender

The “Surrender” clause is another
sometimes intensely negotiated lease
provision, which now includes ten-
ant sustainability duties. Many leases

require the tenant to surrender the
premises to the landlord at the end
of the lease term in the condition it
was delivered at the commencement
of the lease term, “reasonable wear
and tear and casualty excepted.” The
sustainability hue to this clause is the
requirement that the tenant “salvage,
reuse or recycle whatever altera-
tions that were made subsequent to
commencement, and which are pur-
suant to Landlord’s Sustainability
Practices.” This might include hav-
ing the tenant “report to Landlord,
in a format determined by Land-
lord, all methods used by Tenant to
salvage, reuse or recycle Tenant’s
Property, Non-Structural and Struc-
tural Installations.” Clearly, this
additional burden on the tenant is
something to consider when nego-
tiating a long-term lease in which
additional alterations to the premises
are a possibility.

Repairs and Maintenance

Although not as hotly debated as the
surrender provision, the green lease
“Repair and Maintenance” clause

will include language such as: “All
maintenance, repairs, and replace-
ments made by Tenant must comply
with Landlord’s Sustainability Prac-
tices, including but not limited to any
third-party rating system require-
ments applicable at such time for the
Building, the Premises, or the Prop-
erty.” For example, when a tenant
needs to replace an existing heating
ventilation air conditioning (HVAC)
unit within its premises, a low Energy
Star-rated one typically will not do
based on the foregoing requirements.

Assignment and Sublet

When most practitioners think of
assignment and sublet provisions,
sustainability does not immediately
come to mind. After all, how might
an assignment or sublet affect the
physical makeup of the premises,
which would in turn affect the build-
ing’s greenness? It would, however,
if the tenant wanted an unfettered
right to sublet all or a portion of the
premises or to assign the lease to a
party that did not want to be obli-
gated to operate the premises in

conformance with landlord’s then-
current sustainability practices. For
example, if the proposed assignee or
subtenant wanted to use high-energy
consumption lighting or high volatile
organic compound (VOC) products
in its furniture, this would not com-
port with a sustainable landlord’s
protocol. The emphasis on current
sustainability practices is important
because the landlord may seek to
upgrade its sustainability require-

ments after the lease commencement
date (for example, if a building were
LEED Silver-certified at lease execu-
tion but LEED Gold at the time of
the assignment or sublet). As a result,
the proposed subtenant or assignee
might have a higher “green bar” to
jump over to gain landlord’s consent
to the transaction.

Insurance

The “insurance” clause can have
“green-specific” references too. If the
premises were LEED-certified for
Commercial Interiors (or its equiva-
lent) before a casualty, the landlord
would likely mandate that the ten-
ant’s insurance policy for replacement
of the premises to that pre-casualty
certified status. Accordingly, a lease
might require that tenant’s prop-
erty insurance coverage include, “to
the extent available, Green Property
endorsements.”

Default

The all-important “Events of Default”
provision is the clause that describes
what types of breaches of the lease
afford the landlord the rights to ter-
minate the lease and to dispose of the
tenant, either immediately or after a
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notice and cure period. In most green
leases, any violation of (1) the land-
Iord’s sustainability practices, (2) the
certification of the building, and

(3) lender sustainability requirements
under the mortgage or deed of trust
could be an Event of Default under
the lease. From the landlord’s per-
spective, if the property’s certification
or certification level were jeopardized
because of a tenant’s act or failure to
act, the consequential damages suf-
fered could be catastrophic. Imagine
a landlord with a 10-story build-

ing in which a tenant occupies half

the space (the “Major Tenant”). If

the Major Tenant’s lease requires the
landlord to have and maintain LEED
Gold Certification for the build-

ing throughout the lease term and,
because of one of the landlord’s other
tenants, the landlord loses its certifi-
cation, the Major Tenant might have
the right to terminate its lease. If this
Major Tenant had a 20-year lease
with four five-year extension options,
and the loss of the required certifica-
tion level occurred in year two of the
original lease term, the landlord may
suffer extensive damages. Accord-
ingly, one can see that having strict
tenant sustainability compliance
duties in all green leases would be
important for a green landlord.

Training/Access

Training and tours of the premises
are the subject of another new green
lease provision. Here, the tenant and
its employees are obligated to par-
ticipate in “any training relating to
Landlord’s Sustainability Practices,
with at least seventy-two (72) hours
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prior written notice.” Because the
landlord may need to bring parties
into the tenant’s premises to see the
certified space, this issue presents
another drafting concern. Although

it is not uncommon for the landlord
to have the right to show a tenant’s
premises to potential purchasers of
and lenders to the property (and even
potential tenants toward the end of

a lease term), the type of inspection
described here has nothing to do with
those parties. It is merely to show the
sustainability aspects of the premises.
A green lease must permit addi-
tional inspections in connection with
obtaining or maintaining the build-
ing’s certifications.

Additional Sustainability
Requirements

The preceding discussion of the
green lease covered many sustain-
ability modifications inserted within
traditional nonsustainability-related
provisions. A clause entirely devoted
to sustainability requirements is
included at the end of the author’s
green lease. To make things easy, this
clause is titled “Additional Green
Building Tenant Requirements” and
begins with a general acknowledg-
ment that the tenant is aware that
the building is or may become certi-
fied. In this section there is a covenant
providing:

Tenant shall use Landlord’s rec-
ommended energy, mercury and
carbon level reduction methods
which may include purchasing
Energy Star® rated equipment;
occupant station lighting con-
trols; the use of energy efficient
bulbs; daylighting methods;
closing shades and/or other
window treatments; turning

off equipment and lights at the
end of each work day; and pur-
chasing U.S. EPA’s Water Sense®
program certified products and
Energy Star® rated equipment
(the “Installed Equipment”).
Tenant shall deliver to Land-
lord all documentation relating
to the Installed Equipment,
including but not limited to
manufacturer, model, make,

type, wattage (if applicable),
mercury content (if applica-
ble), Energy Star® rating, and
other documentation reasonably
requested by Landlord.

In addition, this provision includes
other tenant obligations with specific
reference to the building’s certifica-
tion (although in this case it relates to
LEED, the certification could be for
any type of certification of the prop-
erty). For example, the clause requires
the tenant to comply with the follow-
ing purchasing requirements for:

1. furniture (including cubicles
and workstations) that is made
from recycled, salvaged, or rap-
idly renewable materials;

2. ongoing consumables that are
from materials that are post-
consumer, post-industrial,
rapidly renewable or harvested
and processed within 500 miles
of the premises, and including
rechargeable batteries;

3. alterations and additions that
reduce air quality impacts and
are from recycled, salvaged,
rapidly renewable or harvested
and processed materials within
500 miles of the premises; and

4. low VOC content materials
including paints, coatings, non-
carpet finished floors, carpets,
and composite panels.

Right to Terminate

Although a landlord-favored sus-
tainable lease has numerous
tenant-directed green obligations, it
also can contain a provision benefit-
ting the tenant with tenant remedies
(depending on market conditions or
the tenant’s leverage) if the build-
ing loses its certification level or
certification altogether (a “Certi-
fication Issue”). This is not to be
confused with the discussion above
in the “Events of Default” section
that relates to the tenant causing

the loss of certification and what
rights the landlord may have against
the nonconforming tenant. As an
accommodation to the many institu-
tional and non-institutional tenants
with leased premises certification



mandates (for example, the GSA,
TIAA-CREF, and Deutsche Bank), it
is not unusual also to include a mech-
anism for tenants (in the event of a
Certification Issue) to either terminate
the lease or to reduce rent while the
Certification Issue exists.

Rules and Regulations

Once the lease form itself has been
“greened,” sustainability references
must be included where relevant in
the lease exhibits. The “Rules and
Regulations” section (which is typi-
cally an exhibit to most commercial
leases), should be modified to include
tenant’s acknowledgment that the
“Building, the Premises and the Prop-
erty shall be operated in a manner
which is consistent with Landlord’s
Sustainability Practices.” Similarly,
the Rules and Regulations can pro-
hibit the use of “space heaters or
other energy-intensive equipment,”
require that the tenant use HVAC
equipment only “in conjunction with
sensors or timers that limit operation
to hours of actual occupancy (on a
day-by-day basis), provide that there
shall be “no smoking allowed in the
Building or within twenty-five feet of
any exterior portion of the Building,”
and state that “subject to revision
by Landlord, Tenant is responsible
for recycling within the Premises in
conformance with Landlord’s Sus-
tainability Practices, which shall
include but not be limited to using
separate trash receptacles for food
and wet garbage, for glass and metals,
and for all paper.”

Work Letter

Another common exhibit to a com-
mercial lease is the “Work Letter”
relating to the initial build-out of the
premises. A sustainability-oriented
Work Letter might include the follow-
ing language:

All Tenant Improvements shall
be reviewed for any potential
impacts to Landlord’s Sustain-
ability Practices and Landlord’s
reduction goals (carbon, mer-
cury, waste or otherwise), and
comply with Landlord’s envi-
ronmental programs and be

in conformance with Land-
lord’s Sustainability Practices.
For any project estimated to
cost more than $10,000, Tenant
shall have its general contrac-
tor agree to engage a third party
LEED-Accredited Professional
or similarly qualified Green
Globe Professional (approved
by Landlord prior to such proj-
ect) to oversee and validate

that the project has met the
standards for Landlord’s Sus-
tainability Practices. The general
contractor shall acknowledge
that the building is or may be in
the future certified /rated pur-
suant to the U.S. EPA’s Energy
Star® Portfolio Manager, the
Green Building Initiative’s
Green Globes™ for Continual
Improvement of Existing Build-
ings (Green Globes™-CIEB), the
U.S. Green Building Council’s
LEED Rating System, or simi-
lar system or program under
which Landlord is obligated. All
construction and maintenance
methods and procedures, mate-
rial purchases, and disposal of
waste must be in compliance
with minimum green build-

ing standards (including the
Landlord’s Sustainability Prac-
tices and the specifications

as more fully defined in the

Contractor Rules and Regula-
tions and with the latest version
of the rating system for which
the Building, Premises and/or
Property has received certifica-"
tion or for which it is awaiting
certification).

Conclusion

A green lease can be either landlord-
driven or tenant-driven. If the entire
property is certified and the landlord
has concerns about initial certification
or certification maintenance, a well-
drafted green lease will incorporate
many of the concepts addressed in
this article. Because part of the reason
a landlord makes a building sustain-
able is to attract more creditworthy
tenants, the landlord’s bottom line
may be directly related to such cer-
tification and the loss thereof could
result in a major decrease in income
for the landlord. Similarly, if the lend-
er’s loan agreement with landlord
refers to the building’s certification

as a borrower covenant, then the

loss of certification (or lowering of a
required certification level) could con-
stitute a default under the loan. With
the above in mind, practitioners need
to be fully invested in understand-
ing sustainability issues for landlords
and tenants alike. Without such
knowledge, if a “greening effect” is
necessary, practitioners will be unpre-
pared to appropriately counsel their
clients as to lease provisions. Sustain-
ability is here to stay, and although
the term for leases incorporating sus-
tainability principles is “green leases”
t present, in the near future they will
alled simply “leases.” B
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