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going to court.”*® These “conditions” are broad and affect deeply
personal matters.

Mental health evaluations and ongoing mental health treatment of
both parents and children are among the most common and intrusive of
these conditions.'®® Professor Roberts documents her conversations with
mothers entangled in the family regulation system in Chicago: “The
psychological evaluation, in particular, played an important role in
delaying the mothers’ reunification with their children.”'®" Forensic sci-
ence suggests that coerced therapy or even perceived coerced therapy is
“linked to an impaired therapeutic process and outcome compared to vol-
untary treatment.”’®® A patient’s perceived agency and participatory
decisionmaking ability is crucial for successful treatment.!®® Parents co-
erced into treatment find themselves in a dilemma that is detrimental to
their own mental health and their goals of family reunification and
freedom from surveillance.

This coercive dynamic is aggravated by the continued infringement
upon the client—patient relationship. Once CPS obtains a release form for
a parent’s treatment information, they can communicate with the thera-
pist directly to gather information about treatment compliance,
attendance, and “insight” into the allegations before the court, which
are—at this juncture—merely allegations in the legal sense.'®* Access to a
parent’s therapist allows CPS to shape or at least influence the substance
and goals of the treatment plan. While mental health services are perhaps
best suited to highlight the punitive nature of the family regulation system,
they are not the only coerced services. Other common services are parent-
ing classes, anger management courses, domestic violence counseling, and
drug treatment programs.'®

159. Nicholson v. Williams, 203 F. Supp. 2d 153, 170 (E.D.NY. 2002) (citing a CPS
worker’s testimony in family court).

160. Annette R. Appell, Protecting Children or Punishing Mothers: Gender, Race, and
Class in the Child Protection System, 48 S.C. L. Rev. 577, 583 (1997).

161. Dorothy Roberts, Shattered Bonds: The Color of Child Welfare 40—42 (2002)
[hereinafter Roberts, Shattered Bonds].

162. Henning Hachtel, Tobias Vogel & Christian G. Huber, Mandated Treatment and
Its Impact on Therapeutic Process and Outcome Factors, Frontiers Psychiatry, April 2019,
atl,b.

163. See Mark W. Lipsey, The Primary Factors that Characterize Effective Interventions
With Juvenile Offenders: A Meta-Analytic Overview, 4 Victims & Offenders 124, 143 (2009)
(finding that interventions that embodied therapeutic philosophies were more effective
than those based on strategies of control or coercion); Norma C. Ware, Toni Tugenberg &
Barbara Dickey, Practitioner Relationships and Quality of Care for Low-Income Persons
With Serious Mental Illness, 55 Psychiatric Servs. 555, 555-59 (2004) (explaining that
patients benefited from feeling like they exercised a measure of control over their
treatment).

164. See Miriam Mack, The White Supremacy Hydra: How the Family First Prevention
Services Act Reifies Pathology, Control, and Punishment in the Family Regulation System,
11 Colum. J. Race & L. 767, 798-99 (2021).

165. Id. at 781.
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b. The Pathologizing of Marginalized Parents as a Compliance Mechanism. —
Even when there is no physical separation, once a neglect or abuse case is
filed in court, the family is under court and CPS supervision. Frequently,
supervision includes mandated participation in services for the parents
and their children. Preventive services are often a central component of
family supervision.'®® These services are purportedly designed to reduce
the likelihood of child neglect and abuse within the family unit. After a
preventive agency is assigned to a family, preventive caseworkers provide
the family with a service plan and visit the home regularly, which fre-
quently leads to dual surveillance by preventive services and CPS.'%” A main
feature of preventive services is the in-home services component.'®® Like
CPS, preventive workers make referrals for mental health and substance
treatment programs, family therapy, anger management classes, parenting
skills programs, and a host of other services.!® The preventive worker will
also provide regular written and verbal updates to CPS and the court re-
garding their view of the family’s functioning, their findings gathered at
home visits, and updates on a parent’s compliance with services.!”® The
underlying logic of this approach is that “cur[ing]” a “parent’s failing”
through state intervention will keep children safe.!”

The pathologizing of parents also manifests through the policing of
emotional expressions in extremely tense situations. Parents who express
anger, despair, or extreme sadness in reaction to family separation or in-
vasive surveillance are regularly referred to anger management programs
and therapy to address their “anger issue” or “depression.”'” During my

166. See ]J. Khadijah Abdurahman, Comment, Calculating the Souls of Black Folk:
Predictive Analytics in the New York City Administration for Children’s Services, 11 Colum.
J. Race & L. Forum 75, 81 (2021) (describing New York City’s transition to a prevention
services model in which families deemed “at risk of imminent removal” are subject to
surveillance, monitoring, and other forms of coercive control).

167. See Dorothy E. Roberts, Digitizing the Carceral State, 132 Harv. L. Rev. 1695, 1723
(2019) (reviewing Virginia Eubanks, Automating Inequality: How High-Tech Tools Profile,
Police, and Punish the Poor (2018)). For an illuminating account of a mother’s experience
with CPS and prevention services, see Charlotte Baughman, Tehra Coles, Jennifer Feinberg
& Hope Newton, The Surveillance Tentacles of the Child Welfare System, 11 Colum. J. Race
& L. 501, 525-26 (2021).

168. Child.’s Def. Fund, Am. of Acad. Pediatrics, ChildFocus, FosterClub, Generations
United, Juv. L. Ctr. & Nat’l Indian Child Welfare Ass’'n, Implementing the Family First
Prevention Services Act: A Technical Guide for Agencies, Policymakers and Other
Stakeholders 1 (2020), https://www.childrensdefense.org/wp-content/uploads/2020,/07/
FFPSA-Guide.pdf [https://perma.cc/C337-FZNC].

169. Appell, supra note 160, at 582-83.

170. Baughman et al., supra note 167, at 527; see also Abdurahman, supra note 166, at
99 n.90.

171. Appell, supra note 160, at 606.

172. See, e.g., id. at 597 (explaining how Janice, a mother who needed depression and
substance abuse treatment, suffered more after the state removed her children—a major
support device and reason for sobriety—as she became even more depressed and had
difficulty responding to treatment).
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time as a public defender, many of my clients who were referred to coun-
seling services and required to undergo a mental health evaluation were
diagnosed with “adjustment disorder.” Adjustment disorder is a stress-
related condition in response to a stressful or traumatizing event.'”
Ironically, the traumatizing event was often the family regulation interven-
tion itself. Nonetheless, the mere existence of a diagnosis was then
instrumentalized to mandate further counseling and in some cases medi-
cation. The video A Life Changing Visitor: When Children’s Services Knocks
includes testimony by parents impacted by the family regulation system.!7*
One woman remembers being accused of anger management issues:
“They feel that they can have you do an anger management class because
you are displaying anger. Yes, I am angry. You just removed my chil-
dren.”'” Some parents describe how they broke down after their child was
removed from them by CPS.!7 Several of the parents in the video recount
the painful experience of being pathologized and judged by someone they
had never met before.!”

The family regulation system is focused on individual blame, rather
than structural issues of race, class, and gender that impact parenting and
child safety. Quickly, the focus becomes whether a parent complies with
an extensive service plan, shows “insight” in therapy sessions, and cooper-
ates with the assigned preventive agency, while maintaining a “cooperative
disposition.”'” The system points to individual shortcomings to conceal
and distract from structural issues at play. Professor Khiara Bridges notes:
“[Tlhe state intervenes in poor families in the way that it does—
dramatically, harshly, completely—because the moral construction of pov-
erty counsels that rupturing families while trying to fix bad parents is the
proper course of action.”'”

Past and current reform efforts are focused on enlarging the family
regulation system by introducing more, ostensibly better, comprehensive
services.'® For example, the Family First Prevention Services Act (Family

173. See Rahel Bachem & Patricia Casey, Adjustment Disorder: A Diagnosis Whose
Time Has Come, 227 |. Affective Disorders 243, 244 (2018) (“[Adjustment Disorder] is a
diagnosis that attempts to encapsulate the reality that all individuals experience stressful life
events and some may be so severely affected that their level of distress and incapacity impair
their day to day functioning.”).

174. Greer Film, A Life Changing Visitor: When Children’s Services Knocks, Vimeo,
https:/ /vimeo.com/71127830 (on file with the Columbia Law Review) (last visited Feb. 5,
2022).

175. 1d. at 08:46-08:56.

176. Id. at 04:00-04:17.

177. 1d. at 07:59-09:15.

178. Roberts, Shattered Bonds, supra note 161, at 40—41, 80.

179. Khiara M. Bridges, The Poverty of Privacy Rights 129 (2017).

180. Mack, supra note 164, at 791-805 (arguing that the Family First Act perpetuates
the surveillance, control, and punishment of marginalized families).
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First Act)'® purportedly shifts “child welfare” policy from family separa-
tion to prevention by increasing funding for services prior to a child’s
removal.'s?

A growing social movement—partly led by parents—argues for the
dismantling of systems that disproportionately surveil marginalized
families.'® This abolitionist movement rejects continued funding of the
existing family regulation system and advocates for community invest-
ment, rather than earlier surveillance through state-facilitated preventive
services. Survivor organizations, such as Survived & Punished, specifically
advocate for the end of a carceral response to domestic violence and a
divestment from the family regulation system.'®*

c. Enmeshed Consequences as a Control Mechanism. — The family regula-
tion system’s overlap with other systems amplifies its punitive nature. The
consequences of system entanglement are often referred to as “collateral”
consequences'®—a euphemism for the direct cumulative effects of sys-
tems that disproportionately affect poor communities of color. The term
“enmeshed” highlights that one issue may not always be secondary or less
important than another issue; instead, they are interrelated and produce
cumulative effects. For example, a pending criminal case may not always
be more important to someone than fighting immigration detention or
getting their child out of foster care.

While Padilla v. Kentucky'®® has shaped our understanding of the
crimmigration system, we are only beginning to identify and acknowledge
the implications of the family regulation system in the context of deporta-
tion proceedings and other adverse immigration consequences. In recent
years, reports and pictures of caged children and family separation at the

181. Family First Prevention Services Act, Pub. L. No. 115-123, 132 Stat. 232 (2018).

182. See Kele Stewart & Robert Latham, COVID-19 Reflections on Resilience and
Reform in the Child Welfare System, 48 Fordham Urb. L.J. 95, 121-24 (2020) (“Family First
allows federal reimbursement for mental health services, substance use treatment, and in-
home parenting skill training to prevent children from entering foster care . .. .”).

185. See, e.g., Rise, supra note 36 (describing the organization as a New York-based
organization founded and led by parents affected by the family regulation system);
JMacForFamilies, https://www.jmacforfamilies.com/ [https://perma.cc/RUSW-G54P]
(last visited Jan. 13, 2022) (describing a coalition of parents impacted by the family
regulation system and The Movement for Family Power, an organization that utilizes move-
ment lawyering strategies to end the foster care system’s policing of marginalized families).

184. See Survived & Punished, supra note 37.

185. For collateral consequences generally, see, e.g., Invisible Punishment: The
Collateral Consequences of Mass Imprisonment 1-12 (Marc Mauer & Meda Chesney-Lind
eds., 2002); see also Gabriel |. Chin & Richard W. Holmes, Jr., Effective Assistance of
Counsel and the Consequences of Guilty Pleas, 87 Cornell L. Rev. 697, 700 (2002); Michael
Pinard, Collateral Consequences of Criminal Convictions: Confronting Issues of Race and
Dignity, 85 N.Y.U. L. Rev. 457, 459 (2010).

186. 559 U.S. 356, 374 (2010) (holding that pursuant to the Sixth Amendment, a
criminal defense attorney must advise their client that a plea agreement may carry the risk
of deportation).
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U.S. border gained broad media attention.!®” Separation of immigrant
families is not limited to the border and can intersect with the family reg-
ulation system. Deportation of a parent followed by permanent family
separation is a punitive measure that can be triggered by family court
involvement in several different ways.'® For one, in neglect and abuse
proceedings, courts frequently order temporary orders of protection at
the initial stage of a case.'® Orders of protection issued by a family court
judge are registered and shared with federal law enforcement.'” Federal
immigration authorities have access to this database and may be alerted by
a new order. Thus, these orders likely increase the chance of
deportation and other adverse immigration consequences.

Further, admissions by a parent in family court can trigger devastating
immigration consequences.'® As the federal government continues en-
forcement of deportation and detention across the country,'*® the punitive
intersection of the crimmigration and family regulation systems becomes
increasingly pronounced. In immigration relief proceedings, the burden
is with the applicant. The mere existence of a neglect or abuse case can be
used to call into question the “moral character” of the applicant and deny
relief.'* Immigration courts have broad discretion in considering not only
criminal cases but family court involvement.!®® The implications of
enmeshed system involvement do not begin or end with Padilla.

Other enmeshed consequences of the family regulation system are
employment and housing related. A report to the SCR, subsequent inves-
tigation, and indication of child maltreatment can immediately impact

187. See, e.g., Richard Fausset, Immigrant Children Cry Out in Audio Recorded at
Detention Center, N.Y. Times (June 18, 2018), https:/ /www.nytimes.com/2018/06/18 /us/
immigrant-children-detention-center-audio.html (on file with the Columbia Law Review).

188. Immigrant Def. Project, Understanding Immigration & Orders of Protections
(2019), https://www.immigrantdefenseproject.org/wp-content/uploads/Understanding-
Immigration-and-Orders-of-Protection.pdf [https://perma.cc/X7RA-PE84].

189. Tal D. Eisenzweig, In the Shadow of Child Protective Services: Noncitizen Parents
and the Child-Welfare System, 128 Yale L.J. Forum 482, 509 (2018).

190. Immigration Defense Project, supra note 188.

191. Id.

192. See Immigration and Nationality Act of 1952, 8 U.S.C. § 1227(a)(2) (E) (2018).

195. See, e.g., Eric Gay, U.S. Plans to Deport Massive Number of Haitians From Del Rio,
Texas, An Official Says, NPR (Sept. 17, 2021), https://www.npr.org/2021/09/17/
1038482663 /u-s-plans-to-deport-massive-number-of-haitians-from-del-rio-texas-an-official-sa
[https:/ /perma.cc/38D6-7E6D].

194. See 8 C.F.R. §316.10(a)(1) (2021) (“An applicant for naturalization bears the
burden of demonstrating that, during the statutorily prescribed period, he or she has been
and continues to be a person of good moral character.”).

195. Fisenzweig, supra note 189.
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both current and future employment opportunities.'®® In Anya’s case'?’ it
led to the loss of her job as a nurse and subsequent housing instability, The
legal standard for indication in the SCR, in most states, merely requires
some credible evidence of neglect or abuse.'®® The decision to “indicate”
or “unfound” a case is made by child protective caseworkers without judi-
cial involvement. While there is no public data on how many people are
on the SCR, for New York State alone, the numbers are estimated to be in
the hundreds of thousands.'* The SCR is not accessible to the public, but
many employers run SCR clearance checks as part of their hiring pro-
cess.?’? This affects employment beyond childcare positions in the areas of
transportation, home health aide services, custodial services, and others.

The family regulation system can have a destabilizing effect on
families in the shelter system. Even the temporary removal of a child resid-
ing in a family shelter with their parents can lead to the loss of the shelter
placement for the entire family.?”* Public housing and shelter placements
are tied to the household composition. A single mother with a child is en-
titled to a placement within a family shelter but will lose the placement just
weeks after the removal of her children. The lack of housing can later
become the barrier for family reunification.?”? In New York City, the

196. In 2020, New York State passed a bill to reform the SCR. The overall positive
changes will not go into effect until 2022. The new statute requires a higher standard for
indication of cases (“a fair preponderance of evidence” instead of “some credible
evidence”). See S. 7506B, 2020 Leg., Reg. Sess. (N.Y. 2020). The new law also shortens the
time that a case remains on the SCR from potentially up to nearly twenty-eight years to eight
years. See id.

197. See Kramer, supra note 143, at 1-2.

198. A finding in family court would require the higher standard of preponderance of
the evidence. See, e.g., NY. Fam. Ct. Act §1046(b)(i) (McKinney 2021) (“[A]ny
determination that the child is an abused or neglected child must be based on a
preponderance of evidence . . . .”). Note that both standards are significantly lower than the
prosecution’s burden to prove a criminal case beyond a reasonable doubt.

199. Each year, New York City alone adds thousands of new indicated cases to the SCR.
See Admin. for Child.’s Servs., Abuse/Neglect Investigations by Community District, 2015—
2019, https://wwwl.nyc.gov/assets/acs/pdf/data-analysis/abuseneglectreport15to19.pdf
[https://perma.cc/68C3-C6T8] (last visited Oct. 12, 2021).

200. Diane L. Redleaf, The Impact of Abuse and Neglect Findings Beyond the Juvenile
Courthouse: Understanding the Child Abuse Register System and Ways to Challenge
Administrative Child Abuse Register Determinations, in Representing Parents in Child
Welfare Cases: Advice and Guidance for Family Defenders 389, 395 (Martin Guggenheim &
Vivek Sankaran eds., 2015).

201. Corey S. Shdaimah, “CPS Is Not a Housing Agency”; Housing Is a CPS Problem:
Towards a Definition and Typology of Housing Problems in Child Welfare Cases, 31 Child.
& Youth Servs. Rev. 211, 216 (2009).

202. H. Elenore Wade, Note, Preserving the Families of Homeless and Housing-
Insecure Parents, 86 Geo. Wash. L. Rev. 869, 881-82 (2018) (examining the intersections of
homelessness and allegations of child neglect).
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Department for Homeless Services can discharge a family for “fail[ure] to
constitute a family.”?*® Other states have similar shelter policies.?*

The limitation of upward mobility through employment barriers,
combined with the displacement of families in the shelter system, exem-
plifies how the family regulation system exacerbates poverty through
punishment despite its purported child welfare mission. Notably, employ-
ment destabilization through the family regulation system can occur even
without court involvement.

d. Termination of Parental Rights: The Civil Death Penalty. — The most
permanent punishment in the family regulation context—sometimes re-
ferred to as “the civil death penalty”—is the termination of parental
rights.?”® In the words of the Supreme Court, the state moves to “destroy
weakened familial bonds.”* Termination proceedings irrevocably sever
the legal parent—child relationship and all other family ties of the child
stemming from it, which includes the sibling and grandparent relation-
ship. Typically, after the legal family relationship is terminated, the parent
or family member can no longer visit or communicate with the child. By
law, this child is no longer their child, grandchild, sibling, nephew, niece,
cousin, or other family member. The Supreme Court has recognized this
to be a “unique kind of deprivation”” in which the state seeks to end a
“fundamental liberty interest.”2%

The federal adoption law enacted in 1997, the Adoption and Safe
Families Act (ASFA),?* which amended the Child Welfare Act,?'® marks a
shift of focus from preserving family ties through family reunification to
fast-tracked adoptions.?!! Nominally, the primary goal after the removal of
a child remains family reunification. However, ASFA places statutory dead-
lines on the time that a child can remain in foster care before “freeing”
them for adoption, in an effort to place pressure on the state courts to
achieve permanency and reduce the foster care population.®'> When the
foster care agency has successfully changed the goal from reunification to

203. See N.Y. Comp. Codes R. & Regs. tit. 18, §§ 900.2(b)(2), 8(a) (2) (viii) (2020).

204. For the intersection of homelessness and CPS involvement, see generally Jason M.
Rodriguez & Marybeth Shinn, Intersections of Family Homelessness, CPS Involvement, and
Race in Alameda County, California, 57 Child Abuse & Neglect 41, 42—-44 (2016) (discussing
how housing instability can lead to family regulation involvement and vice versa).

205. N. R. Kleinfield, The Girls Who Haven’t Come Home, N.Y. Times (July 6, 2013),
https://www.nytimes.com /2013 /07/07/nyregion/ the-girls-who-havent-come-home.html
(on file with the Columbia Law Review).

206. Santosky v. Kramer, 455 U.S. 745, 754 (1982).

207. Id. at 759 (quoting Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 27 (1981)).

208. Id.

209. Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115.

210. Adoption Assistance and Child Welfare Act of 1980, Pub. L. No. 96272, 94 Stat.
500.

211. Roberts, Shattered Bonds, supra note 161, at 105.

212. Id. at 104-13.
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adoption, they are no longer required to plan with the parents. Every time
the state places a child in foster care, the ASFA timeline starts, and a family
is at risk of irrevocable separation.?’® The initial goal after the removal of
a child from their parents remains family reunification, but the timeline
in which that goal can change to adoption is significantly shortened. These
short statutory deadlines are contrary to existing knowledge of treatment,
recovery, healing processes, and importantly, the circumstantial
socioeconomic factors that inform families’ needs.?'*

The large support of ASFA in the 1990s along with its characterization
as child centered®® is partially based on the fictitious belief that a child’s
well-being conflicts with parental rights.*'® Supporters of ASFA champi-
oned it as being in the best interest of children as opposed to the interest
of parents,?” instead of viewing the family as a unit, worthy of support ra-
ther than punishment. ASFA focuses on the length of time that a child has
spent in foster care as the determining factor for changing the goal from
family preservation to adoption.?'® Parents are in a race against the ticking
ASFA clock to complete the service plan provided by the foster care
agency. The proceedings in and out of court center around the services a
parent has or has not completed, their interactions with agency workers,
and their behavior as documented from the perspective of the agency case-
worker.?’ In domestic violence cases, this often includes, but is not limited
to, engagement in domestic violence victims counseling services.?* The
focus of the case shifts from immediate safety considerations to a
documented compliance determination by the foster care agency.

The punitive nature of ASFA’s short reunification deadlines became
particularly pronounced during the COVID-19 global health crisis. With

213. See Richard Wexler, Take the Child and Run: Tales From the Age of ASFA, 36 New
Eng. L. Rev. 129, 136 (2001) (emphasizing a shift from family preservation to permanent
separation through ASFA).

214. See Roberts, Shattered Bonds, supra note 161, at 154 (“It is usually difficult for
parents with drug or alcohol problems to successfully complete a treatment program and
conform to other agency requirements within the established time limit.”).

215. 143 Cong. Rec. H10789 (daily ed. Nov. 13, 1997) (statement of Rep. Kennelly)
(“This legislation we can all agree on is putting children on a fast track from foster care to
safe and loving and permanent homes. This is what this is all about.”).

216. See Roberts, Shattered Bonds, supra note 161, at 108 (“Members of Congress
waved these stories about tragic child abuse cases as evidence that federal policy should
abandon its emphasis on family unity.”).

217. 1d.

218. Id. at 109-10 (describing how ASFA accelerates the termination of parental rights
by mandating that “states file a petition to terminate the rights of parents whose child has
been in foster care for fifteen of the previous twenty-two months™).

219. See infra sections III.A-.B.

220. See infra sections III.A-.B.
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limited or no access to physical courthouses, many states suspended statu-
tory deadlines.?® Families entangled in the family regulation system faced
particularly harsh physical separation, with limited ability to challenge
continued foster care placement or suspension of visitation. On March 25,
2020, the Illinois Department of Children and Family Services (DCFS) sus-
pended all in-person child—parent and sibling visits for children in the
Illinois foster care system.**? Parents promptly challenged DCFS’s blanket
visitation ban, arguing that it exacerbated already existing harms to
families during the pandemic. The Chancery Division of the Cook County
Circuit Court dismissed the case without issuing a temporary restraining
order to suspend DCFS’s ban.?** The court did not make a substantive
decision, but rather found that it lacked jurisdiction in that “the Child
Custody Court . . . is best able to assess the rights and responsibilities of
the parties.”?** The decision was harshly criticized.?*

At this moment, it is impossible to definitively predict how the
pandemic will impact the legal death of families in the long term. Thus far,
it has placed families with foster care involvement at higher risk for perm-
anent separation through visitation suspension, minimal access to the courts
and service providers, increased housing instability, and financial insecurity.

T
Together, various tools of coercion and punishment perpetuate

epistemic injustice in the family regulation system for involved parents,
including domestic violence survivors.

221. For example, in New York, the Governor issued Executive Order 202.8, which sus-
pended or modified statutory deadlines. N.Y. Exec. Order No. 202.8 (Mar. 20, 2020),
https:/ /www.governor.ny.gov/sites/default/files /atoms /files/EO_202.8.pdf
[https://perma.cc/B5QT-BWPA]. In California, the statewide emergency order of Chief
Justice Tani G. Cantil-Sakauye modified statutory deadlines in criminal court. Statewide
Emergency Order by Hon. Tani G. Cantil-Sakauye, Chief Justice of California and Chair of
the Judicial Council (Mar. 30, 2020), http://www.lacourt.org/newsmedia/uploads/
142020451048Statewide OrderbytheChiefJustice-ChairoftheJudicial Council03-30-2020.pdf
[https://perma.cc/C5YE-WA9B].

222. Dan Petrella, DCFS Set to Resume Parental Visits After 3-Month Coronavirus
Shutdown, but Advocates Say It’s ‘Much Too Little Too Late’, Chi. Trib. (June 19, 2020),
https:/ /www.chicagotribune.com/ coronavirus/ ct-coronavirus-defs-parental-visits-
20200619-uq7kl4biesb6hlap3zmsifqzs4-story.html (on file with the Columbia Law Review).

223. Buxton v. Ill. Dep’t of Child. & Fam. Servs., Case No. 20 CH 4100, at 3 (Ill. Cir. Ct.
May 18, 2020), https://www.povertylaw.org/wp-content/uploads/2020/05/Buxton-+-DCFS-
Decision.pdf [https://perma.cc/39U4-UHJY].

224. 1d.

225. The Movement for Family Power and the Shriver Center on Poverty Law issued a
joint statement disagreeing with the court’s decision: “[T]he Chancery Division . . . has . . .
the duty to hear constitutional challenges to DCFS’ actions, especially when those
constitutional challenges cannot be entertained in Child Protection court, as is the case
here.” See Family Unity Remains Essential Despite Illinois Court Ruling, Shriver Ctr. on
Poverty L. (May 19, 2020), https://www.povertylaw.org/article/family-unity-remains-
essential-despite-illinois-courtruling/ [https://perma.cc/W92U-WZ76].
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II. EPISTEMIC INJUSTICE IN THE FAMILY REGULATION SYSTEM

This Part analyzes the relationship between knowledge production
and coercion tools of the family regulation system through the lens of ep-
istemic injustice theory. In a performative process, survivors are expected
to articulate their internalized knowledge about their experience with do-
mestic violence authentically and repeatedly, all while under the
enormous pressure of CPS surveillance and the looming threat of child
removal.

This Essay argues that in the family regulation context, epistemic
injustice operates in three distinct ways. One, already existing knowledge
about victimhood and child safety is reproduced to legitimize the family
regulation system itself. Narratives that do not align with stereotypical as-
sumptions about survivors of domestic violence are discredited. Two,
survivors are excluded from shaping knowledge about child safety. In com-
bination, both forms of epistemic injustice prevent individual resistance
and a systemic shift from surveillance to support of survivors and their fam-
ilies. Three, both the discrediting and exclusion of survivor knowledge
must be seen in the context of a coercive environment. The epistemic in-
justice framework helps explain why the individual, not structural
oppression, is identified as a threat to child safety. This Essay further
examines these points by introducing the relevant aspects of epistemic in-
justice theory (section II.A) and highlighting the central “moments” of
knowledge production in the family regulation system (section I1.B).

A, Epistemic Injustice Theory

Epistemic injustice®® theory is situated in political philosophy®**” and
informed by feminist legal theory*® and critical race studies.®®
Epistemology describes how the episteme, “an anonymous codification

structure,” dictates the “knowledge formation” of a society at a particular

226. See generally Fricker, supra note 28 (exploring epistemic injustice).

227. See Amy Allen, Power/Knowledge /Resistance: Foucault and Epistemic Injustice,
in The Routledge Handbook of Epistemic Injustice 187, 187-93 (Ian James Kidd, José
Medina & Gaile Pohlhaus, Jr. eds., 2017) (arguing that Michel Foucault, a political philoso-
pher, could be characterized as an epistemic injustice scholar before the term existed).

228. See Kristie Dotson, Tracking Epistemic Violence, Tracking Practices of Silencing,
26 Hypatia 256, 236, 242-48 (2011) (noting the epistemic violence inflicted on women of
color through silencing practices); Nancy Tuana, Feminist Epistemology: The Subject of
Knowledge, in The Routedge Handbook of Epistemic Injustsice, supra note 227, at 125,
125 (“The subject of knowledge has been a central concern of feminist epistemological
analyses since their inception.”).

229. See Patricia Hill Collins, Black Feminist Thought: Knowledge, Consciousness, and
the Politics of Empowerment 9 (2d ed. 2000) [hereinafter Collins, Black Feminist Thought]
(“For African-American women, critical social theory encompasses bodies of knowledge and
sets of institutional practices that actively grapple with the central questions facing U.S.
Black women as a collectivity. . . . African-American women as a group remain oppressed
within a U.S. context characterized by injustice.”).
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moment in time** In other words, epistemology is the theory of
knowledge, asking questions such as: What is knowledge? How is
knowledge formed? Who participates in knowledge formation?

Epistemic injustice theorizes the relationship between knowledge
formation and power. Professor Fricker coined the term epistemic injus-
tice and describes it as a distinct injustice by which someone is harmed in
their “capacity as a knower.”** Which knowledge is credited and which is
subjugated is rooted in societal power structures and informed by stereo-
typical assumptions.?? Notably, even prior to Fricker, numerous Black
feminists and other feminists of color®® produced scholarship that can be
categorized as epistemic injustice scholarship.?**

Epistemic injustice can be divided into two interrelated categories:
testimonial injustice and hermeneutical injustice.*®® Together these
categories provide a useful framework to conceptualize the specific harm
that survivors in the family regulation system experience in their “capacity
as knowers.”#%

1. Testimonial Injustice. — Testimonial injustice?®” describes the
discrediting of the “speaker’s word”®® based on stereotypes.®*
“Testimonial” does not mean that the information must be presented
through formal testimony. Any form of speech can be testimonial in this
context.?*

Negative credibility attributions are highly “resistan[t] to counter-
evidence.”?*! The long history of discrediting Black women’s speech, for
example, is embedded in sexist and racist stereotypical narratives about

230. Anke Bartels, Lars Eckstein, Nicole Waller & Dirk Wiemann, Postcolonial
Literatures in English: An Introduction 153 (2019).

231. Fricker, supra note 28, at 20.

232. Id. at 249-57; see also Tuerkheimer, supra note 30, at 42—46.

233. See, e.g., Collins, Black Feminist Thought, supra note 229, at 3; Hazel V. Carby,
White Woman Listen! Black Feminism and the Boundaries of Sisterhood, in The Empire
Strikes Back: Race and Racism in 70s Britain 212 (Centre for Contemporary Cultural Studies
ed., 1982).

234. Rachel McKinnon argues that while these scholars did not label their work
epistemic injustice scholarship, they nonetheless examined and theorized concepts that can
be seen as epistemic injustice. See Rachel McKinnon, Epistemic Injustice, 11 Phil. Compass
437, 438 (2016).

235. Fricker, supra note 28, at 1.

236. Id. at 20.

237. Id. at 1.

238. Id.

239. Fricker suggests that many stereotypes about marginalized groups involve
credibility judgments: “Many of the stereotypes of historically powerless groups . . . involve
an association with some attribute inversely related to competence or sincerity or both . .. .”
Id. at 32.

240. Id. at 60.

241. Id. at 35.
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sexuality and femininity.>*> Women have been stereotyped and patholo-
gized as liars based solely on their identity as women for centuries,
especially in the sexual assault context.?*® Black women in particular face
both gendered and racialized credibility discounts based on their intersec-
tional identities.?** For court proceedings, scholars have pointed out that
Black women encounter “numerous obstacles to being considered a be-
lievable, reasonable person.”?*® Poverty exacerbates credibility discounts
of Black women.?* In the family regulation system, the discrediting of a
survivor’s speech is bound up in her intersectional identity as a Black
and/or poor woman.?*’

242. See Ronald L. Ellis & Lynn Hecht Schafran, Achieving Race and Gender Fairness
in the Courtroom, in The Judges’ Book 91, 113 (2d ed. 1994) (“Black women who are
battered face a particular kind of bias. . . . Some court officials presume that violence is the
norm in the black community, so these women need no specific protection.”); Gary LaFree,
Rape and Criminal Justice: The Social Construction of Sexual Assault 219-20 (1989)
(highlighting the tendencies of jurors to not believe Black women in rape cases); Marilyn
Yarbrough & Crystal Bennett, Cassandra and the “Sistahs”: The Peculiar Treatment of
African American Women in the Myth of Women as Liars, 3 ]J. Gender Race & Just. 625,
635-34 (2000) (noting the historical characterization of Black women as “deviant”).

243. See Emma Coleman Jordan, Race, Gender, and Social Class in the Thomas Sexual
Harassment Hearings: The Hidden Fault Lines in Political Discourse, in Critical Race
Feminism: A Reader 169, 172 (Adrien Katherine Wing ed., 1997) (discussing how “[t]he
Freudian notion of women’s hysterical fabrication of claims of sexual abuse” influenced
public skepticism of Anita Hill’s accusations against then-Judge Clarence Thomas); Alfred
S. Taylor, Medical Jurisprudence 447 (Edward Hartshorne ed., 3d ed. 1853) (“Professor
Amos remarked . . . that for one real rape tried on the Circuits, there were on the average
twelve pretended cases!”); Amy D. Ronner, The Cassandra Curse: The Stereotype of the
Female Liar Resurfaces in Jones v. Clinton, 31 U.C. Davis L. Rev. 123, 130 (1997). A man’s
“word,” however, sufficed as a guarantee or promise. See Adrienne Rich, On Lies, Secrets,
and Silence: Selected Prose 1966-1978, at 185-86 (1979).

244. See Rosemary C. Hunter, Gender in Evidence: Masculine Norms vs. Feminist
Reforms, 19 Harv. Women’s L.J. 127, 165 (1996) (“This evaluative scheme most
disadvantages African American women. Itis arguable, for example, that rape shield provi-
sions do not assist African American complainants, since sexual promiscuity is imputed to
them even in the absence of specific evidence of their sexual history.” (footnote omitted)).
For a broader discussion of intersectionality, see generally Kimberlé Crenshaw, Mapping
the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color, 43
Stan. L. Rev. 1241 (1991).

245. Yarbrough & Bennett, supra note 242, at 647.

246. See Linda L. Ammons, Mules, Madonnas, Babies, Bathwater, Racial Imagery and
Stereotypes: The African-American Woman and the Battered Woman Syndrome, 1995 Wis.
L. Rev. 1003, 100607 (“The imagery and stereotypes that were raised by the prosecutor’s
comparison of Pamela Hill and Nicole Simpson cannot be missed. . . . Pamela Hill is black,
poor, an unwed mother, and considered violent.”). The “welfare queen” trope is one of the
most harmful stereotypical depictions of Black women. This stereotype characterizes Black
mothers as manipulative, neglectful liars, who take advantage of welfare services. See id. at
1051 n.175.

247. Deborah K. King, Multiple Jeopardy, Multiple Consciousness: The Context of a
Black Feminist Ideology, 14 Signs 42, 49-50 (1988) (examining how Black women face
compounded oppression through racism, sexism, and classism).
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Professor Fricker theorizes that only a credibility deficit is a form of
testimonial injustice, not credibility excess.**® Credibility excess refers to
the heightened attribution of credibility to someone’s speech.?*® Some
scholars, however, believe that credibility excess can be a form of testimo-
nial injustice. According to Professor Jennifer Lackey, a credibility excess
can take the form of testimonial injustice when a person’s reported
knowledge is credited “only under conditions devoid of, or with diminished,
epistemic agency.”* In other words, it is testimonial injustice when only co-
erced knowledge—knowledge elicited by the state through a coercive
process—is regarded as credible knowledge or as more credible than
knowledge expressed without state coercion.®! Lackey applies her under-
standing of testimonial injustice to explain why false confessions are
“highly resistant to counterevidence.”?2 While Lackey identifies credibility
excess as testimonial injustice specifically in the context of confessions, the
underlying concept is applicable to coerced survivors in the family regula-
tion system. Survivors are affected by testimonial injustice both when their
authentic knowledge is discredited and when they are forced to participate
in knowledge production within a coercive environment.

The damage caused by testimonial injustice is multifold. Testimonial
injustice dehumanizes a person by discrediting their status as a knower,
based on stereotypical assumptions.? In the introductory case example,
Ms. Williams did communicate her knowledge to the CPS caseworker. Her
specific requests for support were ignored. Instead, CPS intervened by
making Ms. Williams participate in domestic violence and parenting coun-
seling sessions. In doing so, CPS suggested—at least implicitly—that Ms.
Williams was a mother incapable of making an informed and autonomous
decision about how best to support herself and her child. Importantly, the
ongoing family regulation case actively prevented her from filing for a
divorce from her abusive partner and seeking custody.®*

248. See Fricker, supra note 28, at 21. This understanding of testimonial injustice is
contentious. See Emmalon Davis, Typecasts, Tokens, and Spokespersons: A Case for
Credibility Excess as Testimonial Injustice, 31 Hypatia 485, 486-96 (2016).

249. For credibility excess, Fricker gives the example of someone receiving unduly high
credibility in what he said just because he spoke with a certain accent. See Fricker, supra
note 28, at 19-20.

250. Jennifer Lackey, False Confessions and Testimonial Injustice, 110 J. Crim. L. &
Criminology 43, 59 (2020). Lackey calls this form of testimonial injustice “agential
testimonial injustice.” Id. at 61.

251. Id. at 59-60 (arguing that coercion, manipulation, sleep deprivation, and
deception can reduce a person’s epistemic agency).

252. Id. at 52 (emphasis omitted).

253. As Fricker points out, sharing knowledge is “essential to human value.” See Fricker,
supra note 28, at 44 (“[T]he epistemic wrong bears a social meaning to the effect that the
subject is less than fully human.”).

254. Ms. Williams reached out to several survivor support organizations. They were
unable to assist her in filing for a divorce due to her pending family court case.



1138 COLUMBIA LAW REVIEW [Vol. 122:1097

If knowledge is elicited in a coercive environment, it may diminish a
person’s perceived agency over their own experience. Ms. Roberts, when
subpoenaed to testify against her partner, felt that she had to choose be-
tween getting her children back and testifying authentically. Ms. Roberts
wanted to continue a relationship with her partner. She believed that he
should continue to be a father figure for her daughters. She was convinced
that while there had been fights with him, there was no domestic violence.
The fear of continued separation from her children, however, prevented
her from testifying authentically. As a result, she lost agency over the ex-
pression of her knowledge. The disconnect between her authentic
experience and the narrative that was expected of her caused so much
internal pressure that it made her ill.

Systematic testimonial injustice perpetuates structural oppression by
eliciting knowledge that comports with already existing stereotypical
narratives, while ignoring or silencing authentic knowledge.*®

2. Hermeneutical Injustice. — Hermeneutical injustice occurs when
socially marginalized knowers are excluded from contributing to collective
knowledge production.?® Hermeneutical injustice prevents a knower from
participating in the forming of the collective social understanding of some-
thing. This leads to the underrepresentation of marginalized perspectives
and the lack of frameworks to conceptualize marginalized experiences.?’
Because the existing hermeneutical resources are biased, hermeneutically
marginalized groups are unable to articulate their experiences in ways that
resonate both with the listener and comport with their lived ex-
periences.*® Professor Fricker describes hermeneutical epistemic injustice
as “the injustice of having some significant area of one’s social experience
obscured from collective understanding owing to a structural identity
prejudice.”® As an example, she discusses the concept of “sexual
harassment” through the lens of hermeneutical injustice by examining the
story of Carmita Woods, a woman who experienced unwanted sexual ad-
vances by her boss, before sexual harassment was conceptualized as a
phenomenon.?® Carmita Woods, when attempting to articulate her expe-
rience, struggled to find words.*® The lack of frameworks to conceptualize

255. See Fricker, supra note 28, at 58 (noting that systematic testimonial injustice can
be a “silent by-product of residual prejudice in a liberal society” (citation omitted));
Tuerkheimer, supra note 30, at 46 (arguing that “testimonial injustice tends to exacerbate
oppression . . . of the prejudged groups to which [the speaker] may belong”).

256. Fricker, supra note 28, at 158.

257. Id. at 155 (theorizing that collective knowledge becomes “unduly influenced by
more hermeneutically powerful groups” and will tend to prejudice marginalized groups).

258. Id. at 159.

259. Id. at 155 (emphasis omitted).

260. Id.

261. Id. at 150.
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an oppressive work environment disadvantaged her in the process of shar-
ing and contributing to existing knowledge.?®* Professor Eve Hanan
examines how prisoners experience a distinct form of hermeneutical in-
justice when they have “no effective method to speak to the authorities”?%
and raise medical complaints. Hanan argues that epistemic injustice
“silences or discredits incarcerated people’s accounts of prison,” and ulti-
mately excludes prisoner knowledge from shaping sentencing policy and
sentencing practice.?*

Our collective understanding of things comes to be defined by those
with epistemic power. By advantaging powerful groups and erasing mar-
ginalized groups from collective understanding building, hermeneutical
injustice obscures and damages collective knowledge production and
spreading. As a result, damaged knowledge may then shape public policy
and legislation. Fricker develops hermeneutical injustice primarily in the
context of gender injustice.?® Other scholars have focused on race and
hermeneutical injustice.?%

3. Damaged Knowledge as a Subjugation Tool in the Legal System. —
Scholars initially discussed and applied the framework of epistemic
injustice within philosophy discourses.?®” In recent years, the epistemic in-
justice framework has gained traction in the legal academy.*® Most
recently, epistemic injustice has been utilized as a framework in criminal
legal scholarship.?® In the family regulation context, however, epistemic
injustice remains underexamined.

262. Id.

263. M. Eve Hanan, Invisible Prisons, 54 U.C. Davis L. Rev. 1185, 1218 (2020).

264. Id. at 1219, 1242-43.

265. Fricker, supra note 28, at 155; see also Katharine Jenkins, Rape Myths and Domestic
Abuse Myths as Hermeneutical Injustices, 34 J. Applied Phil. 191, 191-93, 198 (2017) (ap-
plying Fricker’s account of hermeneutical injustice to “the phenomenon of persistent social
misconceptions, or myths, surrounding forms of sexual or intimate violence, specifically
rape and domestic abuse”).

266. See, e.g., Kristie Dotson, A Cautionary Tale: On Limiting Epistemic Injustice, 53
Frontiers 24, 2629 (2012) (discussing examples of testimonial injustice in the context of
race and racism); McKinnon, supra note 234, at 438 (“For example, there’s ample evidence
that we’re more likely to believe a statement if it comes from a white man than a black
woman, even if both speakers are equally credible (and even if the latter is more
credible).”).

267. See generally Jos¢ Medina, The Epistemology of Resistance: Gender and Racial
Oppression, Epistemic Injustice, and Resistant Imaginations (2013) (examining, with a
focus on race and gender, how epistemic conditions further marginalize oppressed groups).

268. See, e.g., Michael Sullivan, Epistemic Justice and the Law, in The Routledge
Handbook of Epistemic Injustice, supra note 227, at 293, 293-302; Rebecca Tsosie,
Indigenous Peoples and Epistemic Injustice: Science, Ethics, and Human Rights, 87 Wash.
L. Rev. 1133, 1150-63 (2012).

269. See Hanan, supra note 263, at 1190-91 (relying on epistemic injustice as “an
analytic lens for viewing the seeming paradox of the wide availability of accounts of prison’s
cruelties and their lack of influence in sentencing policy and practice”). Professor Lackey
argues that epistemic injustice explains why false confessions in the criminal legal system



