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PERNICIOUS LOYALTY

ANDREW S. GOLD*

ABSTRACT

Fiduciary loyalty is generally considered valuable, and in the
usual case it is. Yet some of the very features of loyalty that make it
valuable also encourage behaviors harmful to beneficiaries, third
parties, or society as a whole. Examples include the corporate
director whose concern with shareholder wealth maximization leads
to considerable environmental harm and the skillful attorney whose
zealous representation undermines justice between the parties. In
short, actions that are motivated by good-faith fiduciary loyalty may
be undesirable in individual cases. I will describe such cases as cases
of pernicious loyalty. Outside the law, pernicious loyalty is often
limited by features of extralegal loyalty itself. For example, the
"alarm bells" that Philip Pettit describes as a trigger for moral
reasoning may help constrain otherwise harmful loyalty between
friends. Unfortunately, such responses do not always translate well
to legal settings. This Article will consider the nature of pernicious
loyalty together with potential legal responses to its excesses.

* Professor, Brooklyn Law School. I am grateful for helpful comments from Miriam Baer,
Anita Bernstein, Evan Criddle, Deborah DeMott, Cynthia Godsoe, Ethan Leib, Ted Janger,
Paul Miller, and Julian Velasco. I am also grateful to participants at a Brooklyn Law School
summer faculty workshop and at the William & Mary Law Review symposium on the future
of fiduciary law. Any errors are my own.
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PERNICIOUS LOYALTY

INTRODUCTION

Loyalty's obligations can diverge from morality's obligations. The
loyal member of the mob is often quite loyal indeed, but there is
little about the mobster's loyalty to emulate.' Scholars even disagree
over whether loyalty is a virtue.2 Perhaps an ideal form of loyalty is
virtuous, even if some forms are not. Whatever our views, the lead-
ing examples of problematic loyalty are usually egregious cases (like
the loyal Nazi) and not the more benign examples. What if instead
our concern is with desirable forms of loyalty that play out in an un-
desirable way? This Article will consider that question, with
fiduciary loyalty as a central focus.

There should be little question that fiduciary loyalty is a valuable
thing. Yet some types of loyalty are widely regarded as valuable
while still proving harmful in specific applications. These harmful
expressions of loyalty will be described here as "pernicious loyalty."
While undesirable forms of loyalty represent a much broader
category (as indicated by the loyal mobster), the interesting case for
our purposes will be loyalty that is worth having in the general run
of cases but harmful in specific circumstances. Fiduciary loyalty is
a prominent example of loyalty that can be harmful in this way.

So defined, pernicious loyalty can also be subdivided to emphasize
specific concerns. Expressions of loyalty are sometimes troubling
because they induce partiality when morality is thought to require
neutrality.' Loyalty may also be problematic where it causes

1. Cf. Irit Samet, Fiduciary Loyalty as Kantian Virtue, in PHILOSOPHICAL FOUNDATIONS
OF FIDUCIARY LAw 125, 128 (Andrew S. Gold & Paul B. Miller eds., 2014) ("The 'loyal Nazi'
makes perfect sense, and the 'disloyal Nazi' (say the party member who betrays the party's
principles for a bribe) lacks exactly that kind of admirable trait that we try to capture with

the notion of loyalty.").
2. See SIMON KELLER, THE LIMITS OF LOYALTY 156-58 (2007) (suggesting loyalty is not

a virtue); J.E. Penner, Is Loyalty a Virtue, and Even if It Is, Does It Really Help Explain
Fiduciary Liability?, in PHILOSOPHICAL FOUNDATIONS OF FIDUCIARY LAW, supra note 1, at 159,

163 (suggesting loyalty is a "minor vice, like indiscriminateness").
3. On the moral challenges posed by partiality, see generally SIMON KELLER, PARTIALITY

(2013); PARTIALITY AND IMPARTIALITY: MORALITY, SPECIAL RELATIONSHIPS, AND THE WIDER

WORLD (Brian Feltham & John Cottingham eds., 2010). While special relationships often
produce partiality, note also that a duty of impartiality may itself be the result of a special
relationship. See JOHN GARDNER, FROM PERSONAL LIFE TO PRIVATE LAW 40 (2018).
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blindness to the faults of its beneficiary or biases our judgment.'
And, more generally, loyalty can prove harmful because of its

breadth of application; loyalty is robust, and it retains its hold

across a broad range of differing circumstances.' Although these
challenges can overlap, this Article will discuss the final type of

problem. Loyalty's tenacity across differing fact patterns is part of
what makes loyalty valuable, but this tenacity also means that even

desirable forms of loyalty can be harmful.

Consider some examples of fiduciary loyalty that cause harm to
third parties or to society. Lawyers may seek to help their clients at

the expense of justice between the parties, or else at the expense of
the rule of law. Directors may seek to maximize shareholder wealth

even where this causes brutal consequences for corporate employ-

ees, the local community, or the environment. Guardians may bring

suit on behalf of wards even when those wards, if they were

mentally competent, would have shown mercy to the defendant. And

judges may show loyalty to the cause of justice though the heavens

fall. Each of these difficulties stems from a type of loyalty that is
valuable in the typical case but harmful in specific settings.

My hypothesis is that fiduciary loyalty's tenacity across different
fact patterns is more challenging in legal settings than it is in most

nonlegal contexts. Outside the law, loyalty is delimited in various

ways, but it is difficult to modulate fiduciary loyalty adequately

while still maintaining its benefits. If that is right, what can we do

in response? This Article will review several possibilities. The first

option is to adopt a form of self-policing. An example is what Philip

4. For an example involving Joey and Chandler from the television show Friends, see
KELLER, supra note 2, at 24. I will not belabor the point here, but Chandler was apparently

expected to believe Joey would get an acting job, in light of Chandler's loyalty to Joey. See id.

("If he were really a good friend, Chandler would have more optimistic beliefs about Joey's

prospects."). This example of loyalty may not be pernicious, but others are.
5. For analysis of a virtue's robustness in light of counterfactual cases, see PHILIP PETTIT,

THE ROBUST DEMANDS OF THE GOOD: ETHICS WITH ATTACHMENT, VIRTUE, AND RESPECT 43-72

(2015); see also Stephen R. Galoob & Ethan J. Leib, Intentions, Compliance, and Fiduciary

Obligations, 20 LEGALTHEORY 106 (2014) (suggesting fiduciary loyalty must be robust, in that

fiduciaries must comply with its requirements not only for existing fact patterns but also in
counterfactual cases). Note that while the kind of robustness that Pettit and Galoob and Leib

discuss may not inevitably produce pernicious loyalty, this is a likely outcome given a signif-

icant degree of robustness. In order to avoid confusion with the technical sense of "robustness"
they describe, I refer to loyalty's "tenacity" to indicate that it applies across a wide range of

fact patterns.

1190 [Vol. 62:1187



PERNICIOUS LOYALTY

Pettit has called a "standby strategy."' Loyal fiduciaries might
police themselves, cutting back on loyalty's role in those cases in
which appropriate cues indicate that strict compliance with a loyal-
ty obligation will be unjust, injurious, or socially harmful.

Alternatively, the law might adopt legal constraints on fiduciary
loyalty that preclude certain categories of pernicious loyalty. Such
constraints might be external to the law's understanding of fidu-
ciary loyalty, as when behavior is simply declared to be illegal
without reference to fiduciary law. Yet constraints on pursuit of a
loyalty mandate can also be internal to that loyalty mandate itself.7

When constraints are internal, a proper understanding of the loy-
alty at issue dictates that it should not be pursued in certain ways
or beyond a certain point. For example, an agent who paternalisti-
cally seeks the best interests of her principal would be violating an
internal constraint on her fiduciary loyalty to the extent she dis-
regards her principal's known preferences. Such internal constraints
could preclude pernicious loyalty when it would otherwise advance
a beneficiary's best interests.

A third approach would be to look the other way when fiduciaries
disregard the pull of pernicious loyalty. Fiduciaries often possess a
form of "agency slack" which enables them to avoid a complete
devotion to their beneficiary when such devotion is socially undesir-
able.' In doing so, the fiduciary can escape liability because the legal
system ignores the breach or refuses to enforce the obligations at
issue.' This slack could be the product of an ex ante rule (such as
the business judgment rule) or the product of ad hoc judicial
decision-making. In either event, the underlying loyalty obligation
is left untouched; it is loyalty's enforcement that changes."

Each of these strategies works to some degree, but we ought not
to disregard the drawbacks of success. I will discuss three of the
more prominent difficulties here. While these challenges tend to

6. PETTIT, supra note 5, at 221.
7. See generally Andrew S. Gold, The Internal Limits on Fiduciary Loyalty, 65 AM. J.

JURISPRUDENCE 65 (2020).

8. See Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80 N.Y.U. L.
REV. 733 (2005).

9. See id. at 738.
10. Cf. id. at 738-41 (discussing the lack of an enforceable corporate profit-maximization

duty).

2021] 1191



WILLIAM & MARY LAW REVIEW

overlap, some are more likely to occur for particular fiduciary
relationships or specific fact patterns.

The first basis for caution is the need to accommodate extralegal

expressions of loyalty." Fiduciaries who are governed by legal

loyalty obligations will often simultaneously develop an extralegal

loyalty toward their beneficiaries. When the legal conception of

loyalty diverges from the extralegal conception, this can place a sub-
stantial burden on the fiduciary who takes his loyalties seriously.12

The problem is particularly acute with close personal relationships

(for example, guardian-ward or parent-child relationships), but it

can arise across a wide range of fiduciary fact patterns.1 3

The second consideration is that efforts to cut back on pernicious

loyalty will alter a special relationship that exists between fiducia-

ry and beneficiary. Parent-child relationships are clearly special

relationships with substantial value, but various professional rela-

tionships can also be valuable even if they are less close. If an

alteration in such relationships decreases their value, or even deters

their formation, this could be a significant loss. One reason is

instrumental; for example, it may be that certain relationships

encourage trust in a way that advances markets, or that they help
the justice system function effectively. But it may also be that some

of the special relationships constituted by fiduciary law are

relationships with intrinsic value. A loss of certain intrinsically

valuable relationships, or a decrease in their intrinsic value, is not

a small concern.
The third difficulty is opportunism. Fiduciary loyalty and the

associated burdens of proof and remedies for breach are often
understood to respond to opportunism risks.14 The difficulty of

monitoring a fiduciary's (often broad) discretionary authority invites

various forms of advantage taking. To the extent courts facilitate a

fiduciary's discretion as to when she will act in the best interests of

11. See, e.g., Andrew S. Gold, Accommodating Loyalty, in CONTRACT, STATUS, AND

FIDUCIARY LAW 185 (Paul B. Miller & Andrew S. Gold eds., 2016).
12. See id. at 185-86.
13. See id. at 197-98.
14. See Henry E. Smith, Why Fiduciary Law Is Equitable, in PHILOSOPHICAL

FOUNDATIONS OF FIDUCIARY LAw, supra note 1, at 261, 277-78 [hereinafter Smith, Why

Fiduciary Law Is Equitable]; D. Gordon Smith, The Critical Resource Theory of Fiduciary
Duty, 55 VAND. L. REV. 1399, 1402 (2002).

[Vol. 62:11871192



PERNICIOUS LOYALTY

her beneficiary-even if that discretion is aimed at avoiding
pernicious loyalty-there is a real risk that the fiduciary will take
advantage of that discretion to self-deal or otherwise act to advance
the fiduciary's idiosyncratic preferences.

Where does this leave us? The costs and benefits of limiting
pernicious loyalty are subject to great empirical uncertainty, and
incommensurable values may run rampant. With those caveats, I
tentatively suggest that pernicious loyalty is not something to be
eliminated altogether but rather something to be managed.
Targeted intrusions on fiduciary loyalty are less likely to destroy the
value in fiduciary loyalty and its associated special relationships.
On the other hand, a targeted approach will inevitably allow some
pernicious loyalty to survive. Moreover, it is hard to eliminate all
cases of pernicious loyalty (through whatever mechanism) given the
bounded rationality of judges, legislators, and fiduciaries them-
selves. Accordingly, acting in a piecemeal fashion may not only be
our best option, it may be the most we can hope for. So long as
fiduciary law adopts a strong form of loyalty as its centerpiece-a
reasonable choice-pernicious loyalty may be a necessary evil.

Part I of this Article will begin with an analysis of pernicious
loyalty, illustrated by several leading examples. Part II will discuss
ways to limit the existence of pernicious loyalty. These might take
the form of self-imposed limits on loyalty, as with a standby strat-
egy, or they might take the form of ex ante constraints on loyalty
imposed by courts or legislatures. Alternatively, pernicious loyalty
could be alleviated by doctrines like the business judgment rule,
which leave room for some deviations from loyal behavior without
threat of liability. Part III will discuss drawbacks to these mea-
sures, on the assumption that they can be successfully implemented.
Among other concerns, it may be important to accommodate
extralegal conceptions of loyalty or to preserve the value of special
relationships between fiduciary and beneficiary. In addition, efforts
to limit pernicious loyalty may invite opportunism by savvy fidu-
ciaries. Part IV will consider whether targeted carve outs from
fiduciary loyalty are a viable answer. I will tentatively suggest that
it makes sense to manage pernicious loyalty, but that eliminating
it altogether would not be worth the attempt.

2021] 1193









PERNICIOUS LOYALTY

can be important enough to help justify accommodation even if they
exist somewhere in the middle of this continuum.

Consider also some of the key contexts for accommodation that
Shiffrin has developed in her work:

At least in the American context, I suspect ... that the areas of
decision around which there should be some accommodation
should include decisions relating to personal relationships and
their place within one's life; ... decisions relating to the develop-
ment and exercise of significant, individuating virtues ... and
decisions relating to one's body and one's physical experiences."

These examples cover more than what is central to our identity or
our ground projects. Concerns over our physical experiences, for
example, can mean a lot, but they are not always so integral to our
sense of self as concerns over major personal relationships or sig-
nificant virtues. The same is true for decisions relating to our more
distant personal relationships, especially for relationships that are
not deeply meaningful in themselves. Decisions relating to how we
behave within such personal relationships may still matter a great
deal. For example, we often care a lot about how we should behave
within a friendship, even in the case of friendships that are not
especially close.

One might object that these arguments have force when society
is indifferent to a set of harmless yet nonmoral loyalties, but that
there is still no reason to accommodate pernicious loyalty. That
conclusion, however, is not so clear. In some cases, we have reason
to be tolerant and accommodating of foibles that we consider
harmful or even wrongful to a degree. As Shiffrin indicates,
"[A]ccommodating such flaws through forbearance from legal rebuke
is a way publicly to manifest compassion and understanding for one
another's shortcomings.""0 While an accommodationist approach
may have added strength when extralegal loyalty will not harm
third parties, we should not presume that accommodationist
reasoning runs out when the behavior at issue crosses into harmful
territory.

119. Id. at 296.
120. SEANAVALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE LAW 163

(2014).
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Note also that there may be broader, more systemic reasons for

accommodating loyalty. For example, if a legal conception of loyalty
diverges too much from extralegal understandings, this could poten-
tially corrode the trust that is so integral to the success of fiduciary

relationships.12 1 Perhaps, if the divergence is sufficiently uncertain

in its contours, this will unduly increase the information costs that

fiduciary law imposes on fiduciaries.2 Or, when there is a diver-

gence between the views of courts and individuals, compliance rates
may drop.123 When systemic reasons come into play, there may thus

be further cause to accommodate extralegal conceptions of loyalty
despite their potentially pernicious effects.

Whether our reasons for accommodation are based on tolerance

and respect for the centrality of loyalty in an individual's life or

instead based on systemic concerns regarding trust, compliance, and

information costs, there are grounds for an accommodation of
extralegal loyalties. This includes accommodation with respect to

pernicious loyalty. Such reasons may of course be outweighed, and

in particular contexts that is likely.1 2
' Nevertheless, if we are

balancing the reasons for and against a legal system's allowance for

pernicious loyalty, the value in accommodating extralegal loyalties

should be included.

121. In the corporate law setting, trust is often thought to play a crucial role in achieving

the legal system's goals. For discussions of trust's role in that context, see JONATHAN R.

MACEY, CORPORATE GOVERNANCE 40-42 (2008); Margaret M. Blair & Lynn A. Stout, Trust,
Trustworthiness, and the Behavioral Foundations of Corporate Law, 149 U. PA. L. REV. 1735

(2001). On the import of trust for reasons other than efficiency, see Harding, supra note 111,
at 96. For further discussion, see Gold, supra note 11, at 199.

122. On information costs and their significance for the contours of fiduciary duties, see

Robert H. Sitkoff, An Economic Theory of Fiduciary Law, in PHILOSOPHICAL FOUNDATIONS OF

FIDUCIARY LAw, supra note 1, at 197, 204-06. We might also be concerned that addressing

pernicious loyalty in an open-ended way would undercut the modular structure of fiduciary

loyalty concepts. On the modularity of private law concepts, see Henry E. Smith, Modularity

and Morality in the Law of Torts, 4 J. TORT L. 1, 17 (2011); Andrew S. Gold & Henry E. Smith,
Sizing Up Private Law, 70 U. TORONTO L.J. 489 (2020). Notice, however, that beneficiaries
may also prefer understandings of loyalty that do not require them to ascertain whether a

fiduciary has differing views on the social good. This, too, raises an information cost concern.

I thank Brian Lee for noting the latter concern.
123. Cf. Paul H. Robinson & John M. Darley, The Utility of Desert, 91 Nw. U. L. REV. 453

(1997); Janice Nadler, Flouting the Law, 83 TEX. L. REV. 1399 (2005).
124. See Gold, supra note 11, at 198 (discussing the possibility that reasons to accom-

modate will be outweighed).
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B. Damaging Fiduciary Relationships

Another angle on pernicious loyalty is to begin with a focus on
relationships. Fiduciary law is filled with relationships that
emphasize and encourage trust, and often these are relationships
that have great value to society. Doctor-patient, lawyer-client,
guardian-ward, and even parent-child relationships are often under-
stood to be fiduciary. Such relationships are not only of great
instrumental value, they may also have great intrinsic value.125 At
least some of the time, it is reasonable to think that attempts to
limit pernicious loyalty will erode the closeness of such relation-
ships, limit the degree of trust between the participants, or perhaps
decrease the attractiveness of entering into these relationships in
the first place.

Such worries are prominent in attorney-client settings, among
others. What will become of client trust if attorneys are known to
balance zealous representation against perceived social benefits?
How much information will clients share when their fear of such
balancing is genuine? How much of an attorney's counsel will they
take at face value? Turning to psychiatrists and patients, how much
information will a patient share if they think their doctor might tell
third parties? Will the patient forgo talking to a psychiatrist al-
together? To ask these questions is not to resolve the issue of how
pernicious loyalty should be addressed, but these questions do
underscore how certain fiduciary relationships might change in
response to prohibitions against such loyalty.

Suppose, for example, that a lawyer's loyalty obligation to her
client is subordinated to a loyalty obligation owed to the law.12 This
need not undercut a client's trust in her lawyer-she might even
trust such a lawyer more-but it is not hard to imagine some clients
would trust this lawyer to a lesser degree. They might want to be
represented by someone who will loyally serve as their "mouthpiece"
above all.127 A lawyer who serves as a mouthpiece could easily act in
a manner that will produce pernicious consequences. It may be

125. See, e.g., Markovits, supra note 86, at 223 (indicating that marriage, guardian-ward,
and lawyer-client relationships may have intrinsic value).

126. See Criddle & Fox-Decent, supra note 16, at 80-81 (suggesting lawyers have second-
order fiduciary duties to the public as a whole and to the justice system).

127. See MARKOVITS, supra note 22, at 93.
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inevitable, however, that attempts to limit those pernicious con-

sequences will alter the trusting relationship between lawyer and

client in a way that makes this relationship less valuable along

several dimensions.128

Goldberg and Zipursky have considered a related set of problems,
in what they call a "triangular tort" setting.12 Triangular tort cases

involve special relationships that may cut off duties of care that are

ordinarily owed to third parties.130 Doctor-patient relationships,
therapist-patient relationships, and lawyer-client relationships all

implicate this concern."' A leading example involves therapists and

their patients. Suppose a therapist causes great harm to a patient's

father by using hypnosis in a negligent way, resulting in false

recovered memories of abuse by the patient's father.13 2 Although the

cases are split, courts have shown a general reluctance to find a

breach of care owed to the father.133

Goldberg and Zipursky suggest that a judicial refusal to recognize

the tort law duty of care in cases like this is justified by the loyalty
duty that the professional owes to her patient.134 But they also
emphasize something more. In their view, the reasons for not

recognizing a duty of care owed to third parties reflect society's

views on the professional role at issue. As they argue in the lawyer-

client context: "The basic idea is that the lawyer's role carries

special treatment only because society values the creation and

performance of such roles; if a lawyer is not authentically occupying

that role, she is not entitled to that special treatment."135

128. Cf. Tarasoff v. Regents of the Univ. of Cal., 551 P.2d 334, 345-48 (Cal. 1976), super-

seded by statute, Act of Sept. 17, 1985, ch. 737, § 1, 1985 Cal. Stat. 2394 (codified as amended

at CAL. CIV. CODE § 43.92 (West 2013)).
129. See John C.P. Goldberg & Benjamin C. Zipursky, Triangular Torts and Fiduciary

Duties, in CONTRAcT, STATUS, AND FIDUCIARY LAw, supra note 11, at 239, 240.

130. See id.
131. See id.
132. See id. at 242.
133. See id. at 244 (noting the split and also the general tendency to find there is no duty

of care owed to a third party).
134. See id. at 247 ("There is a qualitatively different kind of legal duty on one side of this

imagined ledger, and it is the sort of duty that, given the present state of the law, requires

courts to decline to recognize a duty on the other side."). In other words, taking seriously the
professional's loyalty duty does not leave space for recognizing a duty of care to third parties.

135. Id. at 256.

[Vol. 62:11871220
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They offer a similar argument in the therapist setting. 136 As they
note, "[I]f putative healthcare professionals are actually inauthentic
as professionals ... their putative fiduciary relationships are not
entitled to occlude the duties to third parties."13" Significantly, this
analysis may also underscore the importance of the relationship
that incorporates such roles. Goldberg and Zipursky are considering
whether certain legal relationships should be privileged by the legal
system. 138

Liability to parties outside the fiduciary relationship is certainly
an option in triangular tort cases. The famous Tarasoff case
illustrates how a triangular tort case can result in such liability. 139
There, a therapist faced liability for failing to alert the family of a
murder victim who was killed by the therapist's patient."o The
therapist had reason to believe that his patient intended to murder
the victim but did not inform the victim or her family about the
risk."' In that case, the duty of care owed to the murder victim
effectively superseded the fiduciary duty of loyalty that the psychol-
ogist owed to the patient.14 2 Tarasoff is thus a good example of how
a pernicious loyalty problem can be addressed so as to avoid harm
to third parties. But it is also, indirectly, a good example of how
limits on pernicious loyalty are bounded. Tarasoff has not expanded
through the full range of fiduciary relationships but is instead
limited to a relatively narrow subset.143

One way of understanding the judicial tendency to cut off duties
of care that would ordinarily be owed to third parties is to see it as

136. See id. ("We recognize therapists' relationships with their patients as special (and
fiduciary in nature) in part because of a set of values and expectations associated with being
a therapist as a profession.").

137. Id. at 257.
138. See id. (noting a context where "the system need not shield and privilege that relation-

ship and that trust in the same way").
139. Tarasoff v. Regents of the Univ. of Cal., 551 P.2d 334, 346-48 (Cal. 1976), superseded

by statute, Act of Sept. 17, 1983, ch. 737, § 1, 1985 Cal. Stat. 2394 (codified as amended at
CAL. CIV. CODE § 43.92 (West 2013)).

140. Id. at 339-40.
141. See id. at 340.
142. See id. at 345-47.
143. See JOHN C.P. GOLDBERG, ANTHONY J. SEBOK & BENJAMIN C. ZIPURSKY, TORT LAW:

RESPONSIBILITIES AND REDRESS 113 (2004). Note that lawyer-client relations offer some

exceptions to the triangular tort rule, as some third-party claims do succeed. See Goldberg &

Zipursky, supra note 129, at 261.
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privileging valuable fiduciary relationships-typically, in profes-

sional settings where the relationships at issue serve broader social

goals. And these contexts are suggestive of a more general under-

standing. Obligations to third parties that impede or significantly

alter the effect of a fiduciary's duty of loyalty to a beneficiary may

decrease the value or the attractiveness of some special relation-

ships. Courts may recognize this risk in a range of triangular tort

cases, even when pernicious loyalty is a concern.

C. Opportunism Risk

Opportunism is a different challenge. A concern with opportunism

is fundamental to fiduciary law, and it helps make sense of rules
regarding conflicting interests, burdens of proof, and the strict rem-
edies for breach. As Henry Smith suggests, the risk of opportunism

is a reason why fiduciary law is an equitable field."4 Opportunism
is also a particular risk when fiduciaries are enabled to pursue

something other than the best interests of their beneficiaries. For

example, if a director is given leeway to look out for the public good

rather than just shareholder wealth maximization, this may give

that director more space for self-dealing.14 Some of the strategies
for addressing pernicious loyalty raise such concerns.

As Judge Frank Easterbrook and Daniel Fischel trenchantly note,
"[A] manager told to serve two masters ... has been freed of both and

is answerable to neither."14 6 A variation applies if a manager is

given discretion to serve one master to a lesser degree when, in the

manager's view, this would serve the public interest or avoid unduly

harsh results for third parties. That type of discretion allows for

sophisticated fiduciaries to pick and choose when to be loyal to the

fullest extent, with little means for ex post judicial review." 7

144. See Smith, Why Fiduciary Law Is Equitable, supra note 14.
145. There may also be an informational burden. See Stephen M. Bainbridge, Director

Primacy: The Means and Ends of Corporate Governance, 97 Nw. U. L. REV. 547, 581 (2003)

("Because stakeholder decisionmaking models necessarily create a two masters problem, such

models inevitably lead to indeterminate results.... The alternative to following the shareholder
wealth maximization norm would ... force directors to struggle with indeterminate balancing
standards." (footnote omitted)).

146. FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF CORPO-

RATE LAW 38 (1991).
147. Note that cases involving partiality toward third parties do not necessarily involve

[Vol. 62:11871222
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The concern extends beyond pure cases of the "two masters"
problem. For example, doubts about the pursuit of conflicting
missions are part of why public benefit corporations and other social
enterprises are controversial.14 Strictly speaking, directors of these
businesses do not have to serve two masters; they may instead have
to balance a fiduciary obligation owed to their shareholders against
a fiduciary obligation to advance the public interest."' Even so, this
balancing leaves substantial room for behavior that is more about
the fiduciary's personal desires or pet projects than it is about
shareholders or the public interest.

Much like the social enterprise setting, the problem with per-
mitting fiduciaries to avoid pernicious expressions of loyalty when
those fiduciaries perceive a problem with full-fledged loyalty is not
a true two-masters problem. But the concern is quite similar. A
fiduciary is given a choice between: (a) full-fledged loyalty to a
beneficiary and (b) loyalty that is cabined due to a fiduciary's
concerns that it will prove socially harmful or unduly harsh to third
parties. While this is not the result of balancing loyalties between
multiple beneficiaries, fiduciaries are nonetheless permitted to
choose how loyal they are going to be toward their beneficiary. That
is an invitation for opportunism in making the choice.

A large part of fiduciary law is understandable as a response to
opportunism." Adjustments to loyalty obligations with the aim of
avoiding pernicious loyalty, however, may open the door to greater
opportunism by sophisticated fiduciaries who find ways to use dis-
cretion to their advantage (or to the advantage of their friends and
family). In such cases, the concern rightly shifts to the vulnerable
beneficiary.

biased judgment. See GARDNER, supra note 3, at 40-41 (distinguishing partiality from bias).
148. See, e.g., Dana Brakman Reiser, Blended Enterprise and the Dual Mission Dilemma,

35 VT. L. REV. 105, 105 (2010) (noting the difficulty of pursuing profit and the social good due
to an imperfect alignment between these goals).

149. See Andrew S. Gold & Paul B. Miller, Fiduciary Duties in Social Enterprise, in THE
CAMBRIDGE HANDBOOK OF SOCIAL ENTERPRISE LAW 321, 324-25 (Benjamin Means & Joseph

W. Yockey eds., 2018) (distinguishing the "two masters" argument).
150. See Smith, Why Fiduciary Law Is Equitable, supra note 14, at 261.
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IV. THE TENTATIVE CASE FOR A TARGETED APPROACH

What then are we to do about pernicious loyalty? This Article

does not offer an argument against efforts to prohibit or mitigate

pernicious loyalty. Rather, it suggests a cautious approach to ad-

dressing the pernicious loyalty concern. Some responses to perni-

cious loyalty are more likely to produce opportunism than others;
some may undercut special relationships in dramatic fashion, while

others will not. Certain interventions unduly burden the loyal

fiduciary who takes her loyalties seriously, but not all interventions

will. Perhaps if pernicious loyalty cases are curtailed in the right

way there is less cause to worry.
One possibility is to adopt a comprehensive prohibition on

pernicious loyalty by building broad limits into the fiduciary duty of

loyalty itself. How could this be done? Consider the form of loyalty
obligation that John Gardner imagines in his recent work. Gardner

notes that fiduciary loyalty could, in theory, offer a variant on the

"reasonable person."" Fiduciaries might be required to act like a

"reasonably loyal" person, just as some individuals must act like a

"reasonably prudent" person."' In that case, proper fiduciary be-

havior would be that of a reasonable person who demonstrates a

particular character trait: loyalty.1 53

The law might choose this path, but it would do so at a substan-
tial price. Gardner notes some potential concerns (for example, the

loyalty duties of a trustee may not have an extralegal counter-

part)," and I would add to the list. While a reasonably loyal person

standard is flexible enough to limit any accommodationist concerns,
the risks to valuable special relationships and dangers of opportun-

ism would be widespread. Information costs could also skyrocket.

How, then, should the law respond to pernicious loyalty while mini-

mizing such costs?

151. See JOHN GARDNER, TORTS AND OTHER WRONGS 298 (2019).

152. See id. (noting that a fiduciary "is not described as a 'reasonably loyal trustee' or the

like").
153. For the idea of a reasonable person with particular character traits, see id. at 296-97.

154. See id. at 299 ("A second explanation is that the role of trustee (unlike that of parent,
businessperson, observer, physician, etc.) has no law-independent existence. There is no mea-

sure of a 'reasonably loyal trustee' until the law says just how much loyalty is expected of a

trustee.").
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A tentative suggestion is that fiduciary law may respond to the
above concerns through targeted measures rather than adopting a
comprehensive approach.1 5 Ex ante efforts to prohibit a specific
category of pernicious loyalty are less likely to undermine the
meaning of extralegal loyalty, corrode the significance of special
relationships, or harm vulnerable beneficiaries. As Goldberg and
Zipursky note, some incursions on a loyalty obligation are "manage-
able."156 Such incursions will not alter the loyal party's deliberations
across the board but only in particular, bounded scenarios. This, in
turn, may obviate worries about the drawbacks of interfering with
a loyal fiduciary's obligations.

For example, if it is treated as disloyal for a corporate director to
have their corporation intentionally violate positive law, that is a
narrow carve out from a loyalty that focuses on the corporation's
and shareholders' best interests.157 Quite possibly it would have a
limited effect on the burdens fiduciaries face, on the value of the
relationship between directors and the corporation, and on the vul-
nerability of the corporate entity and its shareholders. If so, a
certain kind of pernicious loyalty could be prohibited without in-
curring excessive costs. Targeted responses may then be a valuable
way to manage loyalty's excesses.

My suggestion is tentative for a reason. While each context may
differ, even targeted interventions could undercut the significance
of special relationships for their participants, and such interven-
tions may produce substantial conflicts between the ways legal and
extralegal loyalty are experienced by the loyal fiduciary. And, if the
scope of a targeted intervention is unclear, opportunism may again
find a foothold where fiduciaries can locate ways to exploit their
discretion. Nor should we overlook party sophistication when
considering opportunism risks. As Henry Smith's work suggests,

155. It is an interesting question whether contractual modifications to fiduciary loyalty
could offer another viable approach. I leave that question for another day.

156. See Goldberg & Zipursky, supra note 129, at 250 ("[A] therapist's ... duty not to defame
nonpatients is manageable in a way that the conflict between her duty of loyalty and a duty
of care to nonpatients is not."). As Goldberg and Zipursky further explain, "To recognize a
duty of care running to nonpatients invites the physician/therapist to consider adjusting her
treatment of the patient in light of the possible consequences for non-patients." Id. In

addition, defamation law is more manageable because it does not implicate an equivalent
"grey area." See id.

157. See supra notes 28-29 and accompanying text.
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opportunistic parties are quite creative in their efforts to manipu-

late ex ante legal rules.1 58

In considering these possibilities, we should also be aware of

limits to the judicial imagination. Pernicious loyalty is context-

specific in a way that makes it hard to pin down through ex ante

rules.159 Cases where loyalty duties properly apply are highly par-

ticularized, and by extension, this is true for the pernicious cases.

The targeted nature of a response thus has the following additional
downside: such responses leave substantial space for pernicious

loyalty in the fact patterns that are not covered (and these cases
may be unforeseeable). The fact patterns that invite pernicious
loyalty will often be hard to predict, such that it is hard to ade-

quately pick out the problem cases before they arise.
If each of these concerns has merit, pernicious loyalty is not

something to be fully eliminated but rather something to be cabined

within an acceptable range (and even then with caution). At the

least, this will be true if we want fiduciary law to mandate loyalty

in a wide-ranging and forceful way. Efforts to completely eliminate

pernicious loyalty are not likely to succeed, given the particularized

nature of fiduciary fact patterns. But whether or not such efforts
succeed, each effort to do so may enable opportunism, place sub-

stantial burdens on fiduciaries who take their loyalty seriously, or
undercut certain special relationships."' These are risks that could

be worth taking in narrow areas-for example, where illegality is

involved or in Tarasoff-type situations-but a more comprehensive

158. See Henry E. Smith, Equity as Meta-Law, YALE L.J. (forthcoming), https://

papers.ssrn.com/abstract=3734662 [https://perma.cc/4W8N-HVZW]. For discussion of

creativity in opportunistic behavior, see id. (manuscript at 21-22, 68-69).
159. On the Aristotelian view, such problems may be appropriate settings for equity. See

ARISTOTLE, NICOMACHEAN ETHICS bk. V (c. 384 B.C.E.), reprinted in 2 THE COMPLETE WORKS

OFARISTOTLE 1729, 1795 (Jonathan Barnes ed., W. D. Ross trans., Princeton Univ. Press rev.

ed. 1984) ("What creates the problem is that the equitable is just, but not the legally just but

a correction of legal justice. The reason is that all law is universal but about some things it

is not possible to make a universal statement which will be correct."). Unfortunately, a legal

approach that seeks to address pernicious loyalties on an ad hoc basis might resolve

individual disputes but not scale up well from the micro level to the macro level. On scaling

challenges, see Gold & Smith, supra note 122; Andrew S. Gold & Henry E. Smith, Scaling Up

Legal Relations, in THE LEGACY OF WESLEY HOHFELD: EDITED MAJOR WORKS, SELECT

PERSONAL PAPERS, AND ORIGINAL COMMENTARIES (Shyam Balganesh et al. eds.) (forthcoming

2021).
160. See supra Part III.
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approach invites a range of costs, many of them hard to anticipate
ex ante.

There remain empirical uncertainties in multiple areas.16 1 It is
not always easy to determine when opportunism will arise or where
extralegal loyalties will prove significant enough to merit accommo-
dation. Interactions between loyalty, trust, and special relationships
are also deeply complex. Yet, while it is difficult to know when the
costs exceed the benefits in responding to pernicious loyalty, the
optimal approach may fall well short of a complete prohibition on
such loyalty (assuming that a prohibition would be effective).
Regrettable though it may be, pernicious loyalty may be the price
we pay for requiring fiduciaries to be loyal with affirmative
devotion." I consider that price worth paying, but it is not trivial.

CONCLUSION

Fiduciary law is well known for the duties of loyalty it imposes on
fiduciaries, together with the strict remedies associated with en-
forcement.1 63 For some, these loyalty duties may seem like powerful
selling points in favor of employing fiduciary law in response to
various private wrongs and social ills. Recent proposals for an
expansion of fiduciary principles into new realms could reflect this
view." And indeed, fiduciary law's apologists may be onto some-
thing important.

161. One of the most significant uncertainties is the effect that a change in legal loyalty
will have on various aspects of extralegal loyalty. This problem shows signs of being a
polycentric problem in Lon Fuller's sense; an adjustment in one area will produce unexpected
changes in other areas. See Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV.
L. REV. 353, 394-95 (1978) (introducing the concept of polycentric tasks).

162. Note that this is not necessarily an argument for the thinner types of loyalty adopted
in some jurisdictions. With appropriate adjustments, the pernicious loyalty problem may then
reappear through a fiduciary's efforts to adhere to the fiduciary duty of care, and powerful
extralegal loyalties may emerge irrespective of a thin legal understanding of fiduciary loyalty.

163. See supra note 44 and accompanying text.
164. One notable recent suggestion is the information fiduciary. Jack M. Balkin,

Information Fiduciaries and the First Amendment, 49 U.C. DAVIS L. REV. 1183 (2016); Richard
R. W. Brooks, Knowledge in Fiduciary Relations, in PHILOSOPHICAL FOUNDATIONS OF

FIDUCIARY LAW, supra note 1, at 225, 237-41. For a critical perspective, see Lina M. Khan &

David E. Pozen, A Skeptical View of Information Fiduciaries, 133 HARV. L. REV. 497 (2019).
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Yet fiduciary loyalty can be truly harmful-both at the micro level

and at the macro level 1 6-when loyalty attaches to the wrong

parties, expresses itself in the wrong ways, or applies under the

wrong circumstances. These harms can be a valid concern even if

the fiduciary loyalty at issue is desirable overall. Such cases involve

pernicious loyalty notwithstanding the value of fiduciary loyalty as

a category. This Article has sought to show that pernicious loyalty

is a real problem for fiduciary law, and also that it is a problem that
is difficult to solve. Targeted interventions could be an answer, but

in all likelihood, pernicious loyalty is something to be managed and

not eliminated. The reason is this: what makes fiduciary loyalty

costly is closely linked to what makes that loyalty valuable.

165. The interaction between these two levels is also a significant concern. See generally

Gold & Smith, supra note 122.
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