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INTERNATIONAL LAW AND POLITICS

review in international commercial arbitration. This is espe-
cially true when the applicable law does not specifically ad-
dress an issue. When presented with a lacuna in the governing
law, an appellate court does not need to accord any deference
to the solution adopted by the trial court. It can simply iden-
tify a different principle or rule and declare that the lower
court's decision was erroneous. The justifications for such in-
trusive review, however, are less strong when the lawmaking
function of appellate review falls away. The Westerbeke decision,
discussed above, touches on this issue in the context of a dis-
cussion of the constraints imposed on court review of arbitral
awards. Daihatsu had asked the Second Circuit to hold that as
a matter of law and principle, a provision that was interpreted
to impose a duty to negotiate could not simultaneously be a
contract with condition precedent.10 1 The Second Circuit ob-
served:

[O]ur announcement of such a principle, no matter
how well-founded, would not affect the outcome of
this case. Our sole task is to determine whether there
already exists a well-defined, clearly governing deci-
sional rule under New York law that would prohibit
the arbitrator from reading the [Components Supply
Agreement] as a contract with condition precedent.
Daihatsu has not met its burden of showing that such
a rule exists.10 2

Of course, the existence of a lawmaking function bolsters
the case for plenary review, especially on questions of law.
Conversely, the absence of this function in arbitration argua-
bly would call for a more limited concept of error, according
greater deference to the first tribunal103 When no unequivo-
cal rule can be identified, why substitute the second tribunal's
speculation on which decision is most in keeping with the law
for that of the first tribunal? This discomfort is probably one
of the reasons why advocates for appellate review have pro-
posed deferential standards of review. Arguably, de novo review

101. 304 F.3d at 215-16.
102. Id. at 216.
103. Cf Oldfather, Universal De Novo Review, supra note 1, at 318-19

(pointing out that review under a more deferential standard is still review for
error, but "[t]he difference would lie in the manner in which error is de-
fined.").
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APPEALS IN ARBITRATION

(especially in the United States, where it only pertains to legal
issues) is primarily necessary to ensure harmonized applica-
tion of the law within a jurisdiction. When appellate review
does not serve that function, it is not self-evident that an appel-
late tribunal should have the authority to "correct" a decision
from the lower tribunal with which it disagrees but that is not
blatantly wrong.

On the other hand, even when there is no rule that is
technically on point, courts and arbitrators still have an array
of tools to determine which solutions are most in line with the
applicable law. Among other things, they may draw on gen-
eral legal principles, rules governing analogous situations, im-
plicit assumptions in the existing case law, and rules adopted
in other jurisdictions. And although disputes that raise ques-
tions of first impression are in some ways distinct from those in
which there may be reasonable disagreement about how the
law applies to a given situation, both types of cases require ad-
judicators to try to determine which result is most accurate in
light of the surrounding legal context. If one accepts that ad-
judicators are capable of qualitatively assessing different defen-
sible answers, the error correction function standing alone
provides a strong justification for a more searching standard of
review on appeal.

2. Error Correction and Hierarchy

Proponents of the introduction of appeals processes into
international commercial arbitration, as noted, appear to
struggle with the question of why the decision of a second
panel would have more authority than the award rendered by
the first panel. One of the main issues in developing a mean-
ingful review mechanism within commercial arbitration, there-
fore, is whether error correction can be disentangled from hi-
erarchy.

In jurisdictions with a multi-level court structure (which
describes the legal system of virtually all nations),'10 4 appellate
review is embedded in, and identified with, institutional hier-

104. See Peter E. Herzog & Delmar Karlen, Attacks on Judicial Decisions, Ch.
8 in CIVIL PROCEDURE 69, in INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE
LAw (Mauro Cappelletti ed., 1982); Shavell, supra note 95, at 379; but see
MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYsIs 194-222
(1981) (describing limitations on the use of appeals under Islamic law).
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archy.10 5 Indeed, the hierarchical structure itself confers some
degree of authority on the decisions of appellate courts. But
court systems have also put structural features and procedural
practices in place that provide credibility to the notion that
decisions by intermediate appellate courts are "better" than
the ones they purport to correct. One such feature is the in-
crease in the number of adjudicators: in many systems, a dis-
pute will first be heard by a single adjudicator and can then be
appealed to a three-member panel. In commercial arbitra-
tion, on the other hand, it is common to submit high-stakes
disputes immediately to a panel of three arbitrators. 10 6

The hierarchy in court systems effectively creates a divi-
sion of labor between the different actors. In the federal court
system of the United States, in theory, the primary function of
intermediate appellate courts is to correct errors made by the
trial courts, while the Supreme Court has the ultimate respon-
sibility for harmonizing the interpretation and application of
federal law. 10 7 The reality, of course, is more complex. Be-
cause the Supreme Court takes on a fraction of the cases that
present unsettled questions of law, in practice intermediate ap-
pellate courts play an important role in the development of
legal standards.'08 As a result, there is variation among the
Circuits in the interpretation of federal law.

The rules governing appellate review reflect the need to
balance competing values, including accuracy and efficiency.
One of the most important choices to be made in designing an

105. Lea Brihmayer, Wobble, or the Death of Error, 59 S. CAL. L. REv. 363, 381
(1986) ("Error amounts to an inconsistency between the decision made and
the applicable standards. One cannot have error without hierarchy... Char-
acterizing a legal decision as error is possible within an established hierarchy
because in such a hierarchy there is an accepted direction of fit; the lower
court's judgment is supposed to fit the appellate court's.").

106. See, e.g., MARGARET L. MOSES, THE PRINCIPLES AND PRACTICE OF INTER-

NATIONAL COMMERCIAL ARBITRATION 117 (2008) (noting that "[iin interna-
tional arbitrations, there is frequently a preference for three arbitrators" for
high-stakes disputes).

107. See Frisch, supra note 1, at 74-75 (arguing that the trial court is as-
sumed to be primarily responsible for correcting errors in the trial court, so
that the supreme court can concentrate on developing a useful body of law).

108. See Benjamin Kaplan, Do Intermediate Appellate Courts Have a Lawmak-
ing Function?, 70 MASS. L. REv. 10 (2007) (arguing that, although the extent
varies depending on the extent to which the highest court exerts control,
intermediate courts contribute significantly to the development of law).
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APPEALS IN ARBITRATION

appeals process is how to divide the responsibilities between
the first instance adjudicator and the appellate adjudicator.
Court systems have adopted different approaches. For exam-
ple, one significant difference between appellate review in the
United States and in continental European legal systems con-
cerns the treatment of facts. In the United States, appellate
courts review legal questions de novo (i.e., they engage in ple-
nary review of these questions), and factual determinations
made by a trial court judge under a highly deferential "clearly
erroneous" standard. 109 Historically, the justification for the
existence of two standards of review "rests upon the belief that
different tiers of courts possess different decision-making skills
and that this distinction recognizes the particular competence
of each." 10 The pre-trial and trial stages are characterized by
a strong emphasis on the development of a factual record.
The adversary system empowers parties to leave no stone un-
turned in the discovery process, and even before trial, parties
have the opportunity to present evidence in connection with
summary judgment motions, and sometimes at preliminary in-
junction hearings. Trials often involve extensive questioning
of fact and expert witnesses by counsel for all parties, and in
high-stakes commercial cases, they can easily take several days
or even weeks. The near-exclusive focus on legal issues at the
appellate level suggests that the legal system of the United
States primarily values appellate review for its role in lawmak-
ing. Because determinations of fact rarely have significance
for anyone other than the parties to a specific dispute, it
makes sense to devote fewer appellate resources to this review
for factual errors." ' I Civil law systems, in contrast, do not have
distinct standards of review for factual and legal issues, at least
not formally. In continental European court systems, appel-
late courts may request evidence and hear witnesses, and they

109. FED. R. Civ. P. 52(a)(6). Factual findings from juries are generally
insulated from review under the Seventh Amendment. U.S. Const. amend.
VII.

110. Frisch, supra note 1, at 77.
111. See LLEWELLYN, supra note 93, at 36 (noting that if imposing consis-

tency is the main function of appellate review, "then a review of the facts, of
the doubtful testimony, even a review of all the details of admitted facts, in
reference to the legal consequences, seem to lose their importance. What
looms large is the rule to be laid down-a general proposition."); cf. Frisch,
supra note 1, at 78-79.
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are not bound by the trial court's factual findings. 112 Thus, in
legal traditions that do not have a formal precedent system
and in which the legislature has primacy in developing new
law, appellate courts engage in a more comprehensive form of
error correction. 113 The absence of lawmaking in interna-
tional commercial arbitration would similarly remove some of
the justifications for treating factual findings and legal conclu-
sions differently.

A more mundane aspect of hierarchy is that judges oper-
ate in a system in which the higher levels come with increased
prestige. Of course, at an individual level, certain trial court
judges may be held in higher esteem than most or even all
appellate court judges in a given jurisdiction. Nonetheless, in
many legal systems the advancement of a trial court judge to
the appellate level is viewed as a promotion." 4 In arbitration,
in contrast, it is hard to conceive of a class of appellate arbitra-
tors. To be sure, the international arbitration community has
as many ranking lists of arbitrators, firms, and attorneys as any
other field."15 Yet unless and until appellate review becomes

112. See, e.g., MARY ANN GLENDON ET AL., COMPARATIVE LEGAL TRADITIONS
190 (2d ed. 1994) (noting that in civil law court systems, "the proceedings in
this intermediate court may involve a full review de novo of the facts as well as
the law of the case."); CIVIL APPELLATE PROCEDURES WORLDWIDE 161-62
(Charles Platto ed., 1992) (in France, an appeal transfers the entire matter
to the appellate court, with respect to both questions of fact and law, essen-
tially resulting in a "de novo trial" as to the aspects from which appeal is
taken); id. at 179-80, 206-07 (describing similar basic outlines in Germany
and Spain).

113. Mirjan Damaska has famously characterized civil law system as prima-
rily "hierarchical," versus the more "coordinate" nature of common law sys-
tems. See MIRJAN R. DAMASKA, THE FACES OF JUSTICE AND STATE AUTHORITY
18-28 (1986). He notes that in a hierarchical structure, "[t]here are few
aspects of lower authority's decision making that are accorded immunity
from supervision: fact, law, and logical are all fair game for scrutiny and
possible correction." Id. at 48-49.

114. Indeed, one of the central presumptions in empirical research on
incentives ofjudges is that they are assumed to be motivated by a desire for
promotion, understood as advancement to the next level in the court hierar-
chy. See, e.g., Drahozal, supra note 1, at 476-77; Richard A. Posner, What Do
Judges and Justices Maximize? (The Same Thing Everybody Else Does), 3 Sup. CT.
ECON. REv. 1, 6 & n.9 (providing an overview of studies that analyze the
behavior of judges in utility-maximizing terms, including the desire for pro-
motion).

115. See, e.g., CHAMBERS & PARTNERS, http://www.chambersandpartners.
com (last visited Mar. 22, 2012) (providing rankings of international arbitra-
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commonplace in commercial arbitration, arbitrators have no
financial incentives to serve only on appellate panels. The
practice in which each side nominates an arbitrator and the
two party-appointed arbitrators select a chair adds further
complications. Why should a second tribunal have the power
to correct "mistakes" made by what the parties considered to
be the best available tribunal at the time of appointment? 16

To put it bluntly, within the current arbitration framework,
the best guarantee against a rogue tribunal is not to appoint
one.

The absence of a formal hierarchy thus poses challenges
to the implementation of appellate review in commercial arbi-
tration. For an appeals system to work in this context, parties
and institutions will have to be willing to create conditions that
will lend added legitimacy to rulings made at the second level.

3. Quality of Adjudication

One aspect of error correction is the notion that appellate
review improves the quality of adjudication. It does so in two
ways. First, appellate courts are generally better equipped
than trial courts to reach well-thought-out decisions on ques-
tions of law. Second, the awareness that another court may
review a decision creates incentives for more diligent decision-
making at the lower level. Appellate review thus facilitates er-
ror correction as well as error avoidance.

Court systems are structured so as to ensure that appellate
courts can engage in more careful deliberation on legal issues
than trial courts. Take, for example, the increase of the num-

"ber of judges on appeal discussed above. There is a persistent

tion practices at law firms); Global Arbitration Review's "GAR 100," http://
www.globalarbitrationreview.com/surveys/survey/156/GAR-100 (last visited
Mar. 22, 2012); Global Arbitration Review, The International Who's Who of
Commercial Arbitration, http://www.whoswholegal.com (last visited Mar. 22,
2012); Euromoney's Guide to the World's Leading Experts in Commercial Arbitration,
http://www.expertguides.com (last visited Mar. 22, 2012). This type of rec-
ognition is proudly relayed in practice group descriptions and bios of indi-
vidual practitioners.

116. See Mark D. Wasco, When Less Is More: The International Split Over Ex-
panded Judicial Review in Arbitration, 62 RUTGERS L. REv. 599, 620-21 (2010)
("There is no guarantee that the addition of an appeal process will give any
more protection against 'maverick' decisions."); cf Shavell, supra note 95, at
391 (suggesting that the existence of the appeals process may spur judges to
expend effort toward greater accuracy at trial).
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belief that three judges are more likely to reach a correct out-
come than one. Indeed, one empirical study, which compared
reversal rates by the federal courts of appeal of appellate bank-
ruptcy law decisions made by sole judges (district courts
judges) and by three-judge panels (three-member panels of
bankruptcy judges), supports the notion that a perception ex-
ists among judicial actors that multi-member appellate panels
are more likely to arrive at the right outcome.' 17 The theoreti-
cal literature puts forward two reasons for this intuition. First,
as a matter of statistical probability, a three-judge panel
reduces the risk of a truly erratic decision as it would require
two judges to sign onto it.' 18 The second reason is the idea
that collective deliberation improves the quality of decision-
making.)19 Paradoxically, the two arguments rest on conflict-
ing premises. The first reason for why three adjudicators are
better than one assumes that each decision-maker decides in-
dependently. The second reason, on the other hand, acknowl-
edges the reality that decision-making on a multi-member

117. Jonathan Remy Nash & Rafael I. Pardo, An Empirical Investigation into
Appellate Structure and the Perceived Quality of Appellate Review, 61 VAND. L. REv.
1745, 1803-06 (2008).

118. This argument is a variation of the CondorcetJury Theorem, which
explains that "where each voter has more than an even chance of being right
on some matter, then the more voters we have, the closer we get to a
probability of one getting the matter right by abiding by a simple majority
vote." Saul Levmore, Ruling Majorities and Reasoning Pluralities, 3 THEORETI-

CAL INQUIRIES IN LAW 87, 88-89 (2002); cf. Evan Caminker, Why Must Inferior
Courts Obey Superior Court Precedents?, 46 STAN. L. RE\,. 817, 847 (1994) ("As-
suming (quite reasonably) that each individual judge has a greater than fifty
percent chance of arriving at the 'correct' answer in any given legal dispute,
then the larger the panel the greater the likelihood that a majority of them
will reach the correct result..."); Paul D. Carrington, Crowded Dockets and the
Courts of Appeals: The Threat to the Function of Review and the National Law, 82
HARv. L. REV. 542, 551 (1969) ("By employing a larger group of decision
makers than can be efficiently employed at the primary level, we bring a
broader base of values into operation so that the personal dimension of deci-
sions is diminished.").

119. See, e.g., Lewis A. Kornhauser & Lawrence G. Sager, Unpacking the
Court, 96 YALE L.J. 82, 102 (1986) (describing some effects of the exchange
of ideas and concluding that "the general assumption favoring deliberation
as an aid to correct judgment seems reasonable in light of common experi-
ence."); Alex Kozinsky, What I Ate for Breakfast and Other Mysteries of Judicial
Decision Making, 26 Loy. L.A. L. REv. 993, 994 (noting the constraining influ-
ence provided by the need for a federal appellate judge to "persuade at least
one colleague, preferably two, to join your opinion.").
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panel does not come down to a simple aggregation of the indi-
vidual adjudicators' votes. The collegial nature of the under-
taking inevitably affects-some would say distorts-the deci-
sion-making process of each individual adjudicator. 120 Even if
there were no true collective deliberation, an adjudicator's
perceptions regarding the other members' positions may influ-
ence her vote. The exchange of views between multiple deci-
sion-makers further increases the likelihood that the result
ends up being different from what the aggregation of three
independent decisions would have yielded. 121 So, the collegial
nature of multi-member courts presents the risk that a deci-
sion-maker who favors an aberrational result convinces at least
one other member of a panel to change his or her mind (per-
haps because the first person is more authoritative, or simply
happens to speak when others have not fully made up their
minds).122 In sum, although the exchange of insights about a
case may improve decision-making, it offsets to some extent
the notion that three minds are better than one.

The nature of appellate decision-making also facilitates a
strong focus on legal issues. 123 By design, appellate judges are

120. See, e.g., Lewis A. Kornhauser & Lawrence G. Sager, The One and the
Many: Adjudication in Collegial Courts, 81 CALIF. L. REV. 51-56 (1993) (discuss-
ing reasons for strategic voting on multi-member courts); Evan H.
Caminker, Sincere and Strategic Voting Norms on Multimember Courts, 97 MICH.
L. REV. 2297, 2312-33 (detailing opportunities and incentives for strategic
conduct).

121. Kornhauser & Sager, supra note 119, at 100-02; Tracey E. George,
Developing a Positive Theory of Decision-making on U.S. Courts of Appeals, 58 OHIO
ST. L.J. 1635, 1655-65 (1998) (discussing "strategic" theories ofjudicial be-
havior, which analyze the influence of several factors, such as interactions
with colleagues on the court, on decision-making).

122. Cf Levmore, supra note 118, at 90 (noting that "[a Condorcet] Jury
Theorem purist might say that the simple result is ruined if voters are given
the opportunity to influence one another ..., to exhibit herd mentality, or
to otherwise allow their own assessments and self-esteem to interfere with
the value of numerosity."); Menachem Mautner, Luck in the Courts, 9 THEO-
RETICAL INQUIRIES IN LAw 217, 228 (2008) ("Allowing the judges in the panel
to be influenced by their colleagues undermines the rationale for having
judicial decisions made by a large panel."); Maxwell L. Stearns, The Condorcet
Jury Theorem and Judicial Decision-making: A Reply to Saul Levmore, 3 THEORETI-
CAL INQUIRIES IN LAw 125, 147 (2002) (expressing skepticism about the sig-
nificance of the CondorcetJury Theorem for understanding appellate court
decision-making).

123. Caminker argues that even if higher courts have stronger proficiency
for many of the reasons I mention, the comparative disadvantage of lower
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free from many of the interruptions trial court judges face,
such as short-notice applications for emergency relief, case
management, and in the United States, discovery disputes. A
trial court judge lives with a case until it is finally disposed of
or the parties settle the matter. Appellate judges, in contrast,
have one-off encounters with cases. After reviewing the lower
court record and the parties' submissions on appeal and possi-
bly hearing oral argument, they write an opinion, and that typ-
ically concludes their involvement. In addition, the two stan-
dards of review, at least in theory, make it possible for appel-
late judges in the United States to concentrate on legal issues
without bearing responsibility for making independent factual
determinations. 124 Even in civil law systems, which have not
formalized the division of labor to the same extent, appellate
courts often engage in less extensive fact-finding than the trial
courts.125 And of course, appellate judges enjoy the benefit of
an opinion from a lower court judge who has grappled with
the pertinent legal issues. Relatedly, one would expect that
the party submissions on appeal are at once more focused, in
the sense that they address the most problematic parts of the
lower court's opinion, and better developed. 126

courts is less pronounced once a higher court has addressed a legal issue.
Caminker, supra note 118, at 848-49. But in many cases, even if a higher
court has decided a legal question, the precise scope of the decision as well
as its application to specific cases could still be unclear.

124. See Salve Regina Coll. v. Russell, 499 U.S. 225, 231-32 (1991) ("District
judges preside alone over fast-paced trials: of necessity they devote much of
their energy and resources to hearing witnesses and reviewing evidence ...
Courts of appeals, on the other hand, are structurally suited to the collabora-
tive judicial process that promotes decisional accuracy. With the record hav-
ing been constructed below and settled for purposes of the appeal, appellate
judges are able to devote their primary attention to legal issues."); see also
Frisch, supra note 1, at 77-78 (citing Salve Regina and noting the "widespread
and persistent belief that appellate judges are more likely to generate the
correct answers to questions of law than their brethren below who oversee
the trial and provide the initial answer to all legal questions, both simple and
difficult.").

125. See GLENDON ET AL., supra note 112, at 190 (intermediate appellate
court panels in civil law systems initially determine the facts based on the
trial court record, but they may question witnesses again or request the par-
ties to submit new evidence).

126. Cf Salve Regina, 499 U.S. at 232 ("As questions of law become the
focus of appellate review, it can be expected that the parties' briefs will be
refined to bring to bear on the legal issues more information and more com-
prehensive analysis than was provided for the district judge.").
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Appellate review also improves the quality of adjudication
in a more indirect way, through its restraining influence on
first instance judges. 127 The threat of reversal provides power-
ful incentives for trial court judges to follow settled precedent,
even if they disagree with it.12

8 Indeed, the burgeoning empir-
ical research on this topic suggests that lower courtjudges fear
reversal as it may harm their reputation and negatively affect
their salaries or the likelihood of promotion. In addition, re-
mand decisions create additional, and often duplicative, work
for trial courtjudges. 129 Even in legal traditions that have no
binding precedent, judges tend to deviate from prior appellate
court cases only if they have strong reasons to do so. 130 Lastly,
the awareness that a decision may be subject to scrutiny incen-
tivizes first instance judges to draft well-reasoned opinions, as
they will try to convince their superiors of the correctness of
the position taken. Presumably judges spend more time and

127. Oldfather, De Novo Review, supra note 1, at 317 ("[A]n appellate
court's correction of an error in any given case tends to foster an environ-
ment in which fewer errors are committed in the first instance.").

128. See Frisch, supra note 1, at 85; Shavell, supra note 95, at 390-91; but see
Caminker, supra note 118, at 839-43 (arguing that judicial economy argu-
ments, both from the perspective of lower courts and from the perspective
of a legal system, do not provide a full explanation of why lower courts follow
precedent). Although arbitrators are not subject to the pressures of poten-
tial reversal, outright refusal to apply settled precedent renders their awards
vulnerable to vacatur actions or enforcement challenges. See, e.g., New York
Tel. Co. v. Commc'n Workers of Am. Local 1100, 256 F.3d 89, 91-93 (2d Cir.
2001) (per curiam) (affirming vacatur on the basis of manifest disregard of
the law where an arbitrator deliberately refused to apply binding Second
Circuit law, stating that "[p]erhaps it is time for a new court decision.").

129. See Susan B. Haire et al., Appellate Court Supervision in the FederalJudici-
ary: A Hierarchical Perspective, 37 L. & Soc'v REV. 143 (2003) (empirically test-
ing the principal-agent model of adjudication under which, among other
things, trial court judges have relatively strong incentives to avoid reversal by
intermediate courts); see also Drahozal, supra note 1, at 491-97 (considering
the constraining function of the appeals process in holding judicial prefer-
ences constant).

130. See, e.g., Olav A. Haazen, Precedent in the Netherlands, in PRECEDENT AND
THE LAw 227, 235-36 (Ewoud Hondius, ed., 2007) (lower courts in the
Netherlands tend to decide in line with higher court decisions); Robert
Alexy & Ralf Dreier, Precedent in the Federal Republic of Germany, in INrERPRET-
ING PRECEDENTS (D. Neil MacCormick & Robert S. Summers, eds., 1997), at
17, 36 (noting the same regarding Germany); Raj Bhala, The Myth About Stare
Decisis and International Trade Law (Part One of a Trilogy), 14 AM. U. INT'L L.
REv. 845, 910-15 (1999) (in practice, if not in theory, French courts over-
whelmingly follow decisions from higher courts).
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resources on opinions that will likely be reviewed on appeal,
for example because the stakes are high, or because the case
presents important issues of first impression. Moreover, first
instance judges will also try to dissuade losing parties from ap-
pealing by providing persuasive reasoning in their opinions.131

The connection between reason-giving and the quality of deci-
sion-making, however, is a tenuous one, as judges may use rea-
soning to mask weaknesses and project conviction even- in
cases that presented close calls.1 3 2

It is a fair question whether many characteristics that ac-
count for the quality of decision-making in the appellate
courts are already present in the standard single-tier process in
international commercial arbitration. After all, in high-stakes
international disputes, tribunals typically consist of three arbi-
trators. The common appointment practices in arbitration,
however, offset many of the advantages that come with three-
arbitrator adjudication. It has become standard for parties to
agree that each party select an arbitrator, and that the two
party-appointed arbitrators nominate a chair.1 -

3 Compared
with the random assignment systems that are used in most
courts, parties to arbitrations have tremendous influence over
the constitution of the tribunal that will decide their dis-
pute. 13 4 To be sure, this is viewed by many as a significant ad-
vantage of arbitration, and the institution of the party-ap-
pointed arbitrator serves several legitimate goals. A party may
want to select an arbitrator who has expertise in the relevant

131. See Mathilde Cohen, Reason Giving in Court Practice: Decision-Makers at
the Crossroads, 14 COLUM. J. EuR. L. 257, 265-70 (2008).

132. Id. at 269 ("Weaknesses of the written reasons enhance the chances
of an appeal in matters of law, while skillfully developed reasons may prevent
a materially doubtful judgment from being overturned by the court of ap-
peal").

133. BoRN, supra note 4, at 1355, 1356, 1403 ;James H. Carter, The Selection
of Arbitrators, 5 Am. REv. INT'L ARB. 84, 86 (1994); James Wangelin, Effective
Selection of Arbitrators in International Arbitration, 14 MEALEY'S INT'L ARB. REP.

69, 70 (1999).
134. For a critical view of random assignment of judges in appellate

courts, see Michael Hasday, Ending the Reign of Slot Machine Justice, 57 N.Y.U.
ANN. SURV. Am. L. 291, 295-98 (2000) (arguing that the random assignment
system in appellate courts is unfair to the parties, renders appellate adjudica-
tion less predictable and contributes to inter-circuit splits); cf Mautner,
supra note 122, at 222 (identifying two sources of "luck" in adjudication:
law's indeterminacy, and the random assignment of judges).
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APPEALS IN ARBITRATION

industry or in a specific type of dispute, or who is familiar with
that party's legal culture. 135 Perhaps most importantly, signifi-
cant party influence on the appointment of a tribunal helps
engender confidence in the legitimacy of the process, which in
turn may increase compliance with awards.136 Yet this appoint-
ment practice affects both the incentives of individual arbitra-
tions and the dynamic within the tribunal in ways that present
a tension with strict application of the law.

In practice, any attorney worth her fees will try to select an
arbitrator who is favorably inclined to the client's position and
persuasive to other arbitrators. As bluntly put by Martin
Hunter a quarter century ago: "[W] hen I am representing a
client in an arbitration, what I am really looking for in a party-
nominated arbitrator is someone with the maximum predispo-
sition towards my client, but with the minimum appearance of
bias." 137 Indeed, while party-appointed arbitrators must be im-
partial, there is some expectation that they will ensure the ar-
guments of "their" side receive sufficient consideration from
the tribunal, especially the chair.1 38 The predisposition to-

135. See DavidJ. Branson, American Party-Appointed Arbitrators-Not the Three
Monkeys, 30 U. DAYTON L. REv. 1, 61 (2004).

136. See William W. Park, Arbitrator Integrity: The Transient and the Perma-
nent, 46 SAN DIEGO L. REv. 629, 644-45 ("To promote confidence in the
international arbitral process, party input into the selection of arbitrators
has long been common practice... Such party participation democratizes
the process, serving to foster trust that at least one person on the tribunal
(the party's nominee) will monitor the procedural integrity of the arbitra-
tion.").

137. Martin Hunter, Ethics of the International Arbitrator, 53 AIB. 219, 223
(1987); see also R. Doak Bishop & Lucy F. Reed, Practical Guidelines for Inter-
viewing, Selecting and Challenging Party-appointed Arbitrators in International
Commercial Arbitration, 14 ARB. INT'L 395, 396 (noting that most parties follow
the guideline that "'their' arbitrators can be generally predisposed to them
personally or to their positions, as long as they can ultimately decide the
case-without partiality-in favour of the party with the better case."); Chris-
topher R. Seppdld, Recommended Strategy for Getting the Right International Arbi-
tral Tribunal, 6 TRANSNAT'L Disp. MGMT. 10 (Mar. 2009) (characterizing as an
"essential attribute" for the "party-nominated arbitrator... [to] be prepared
to consider favorably the case or position of the party nominating him or
her."); Wangelin, supra note 133, at 70 (noting that the selection of an arbi-
trator is "guided ... by the hope of employing one with qualities which tend
to give him and his client the greatest assurance that their viewpoint will be
understood ....").

138. See Alan Scott Rau, Integrity in Private Judging, 38 S. TEx. L. REV. 485,
497-98 (1997) (describing the role of the party-appointed arbitrators as
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ward the appointing party, however slight, may distort the indi-
vidual deliberation of the party-appointed arbitrators. Indeed,
it reduces many of the benefits associated with decision-mak-
ing by multiple adjudicators. The role of the party-appointed
arbitrator, in other words, is at odds with the type of mindset
conducive to the prevention of errors: a combination of de-
tachment from the parties and receptiveness to the evidence
and arguments presented by both sides. 13 9 As a result, even
though tribunals in high-stakes commercial arbitration usually
consist of three arbitrators, the chair may well end up casting
the deciding vote. 140 Yet the presence of two party-appointed

making sure that the chair "fully understands the issues and background of
the case, the contentions of each party, and the possible implications of the
award before it is issued."); cf Andreas Lowenfeld, The Party-Appointed Arbi-
trator in International Controversies: Some Reflections, 30 TEX. INT'L L. J. 59,
65-68 (1995) (" [i] n an international case a party-appointed arbitrator serves
as a translator. I do not mean just of language ... I mean rather the transla-
tion of legal culture, and not infrequently of the law itself, when matters that
are self-evident to lawyers from one country are puzzling to lawyers from
another.").

139. Legal Realists have offered a powerful critique of this mindset as an
idea that is not matched by reality, something Part III.C.1, supra, touched
on. For purposes of this analysis, what matters is that, by design, only one of
the three adjudicators in a commercial arbitration panel is expected to even
strive to adopt a truly objective a mindset as possible. Cf Rau, supra note
138, at 506-09 (criticizing the notion that international arbitrators can at
once be predisposed and impartial, and noting that "[e]ven in the best of
circumstances an official rhetoric of 'independence' and a tolerated latent
'sympathy' must exist in an uneasy tension.").

140. SeeJennifer Kirby, With Arbitrators, Less Can Be More: Why the Conven-
tional Wisdom on the Benefits of Having Three Arbitrators May Be Overrated, 26 J.
INT'L ARB. 337, 338 ("Contrary to what some parties may believe, the votes of
co-arbitrators do not determine any issue to be decided by the arbitral tribu-
nal; rather, it is the vote of the chairman-and only the vote of the chair-
man-that is ultimately decisive."); cf Diane P. Wood, The Brave New World of
Arbitration, 31 CAP. U. L. REV. 383, 396 (2003) ("Courts have found no fault
with the presence of the party-arbitrators on the panel; that system simply
focuses attention on the third arbitrator."). Recognizing the importance of
the chair, experienced arbitration practitioners recommend that parties
carefully consider the dynamics within the tribunal during the appointment
process. See, e.g., Sepptlft, supra note 137, at 3-4 ("A party's goal should be
the appointment of an arbitral tribunal, a majority (at least) of whose mem-
bers, while being independent and impartial as regards the parties ... will at
the same time be well disposed towards, or sympathetic to, or at the very
least receptive to, that party's position."); see also C. Mark Baker, Advocacy in
International Arbitration, in THE LEADING ARBITRATORS' GUIDE 381, 384 (Law-
rence W. Newman & Richard D. Hill eds., 2008) (noting, as to the selection
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arbitrators could influence a chair's ultimate position. As Alan
Rau has pointed out, if each of the three arbitrators takes a
different view of the outcome, the chair will often negotiate
and compromise to reach a majority.141

In addition to the immediate impact of party nomination
on particular cases, the private nature of arbitration creates
systemic incentives that are at tension with error avoidance.
All arbitrators on a tribunal have a strong economic interest in
future appointments. Christopher Drahozal has speculated
that these market pressures have a constraining influence on
arbitrators that is similar to the effect of the possibility of rever-
sal on trial court judges. He suggests that this is a significant
reason for the absence of appeals processes from commercial
arbitration.142 Yet, as Drahozal himself has acknowledged,
market pressures differ from the constraints on tenured
judges, and they may yield different outcomes.1 43 The party-

of a party-appointed arbitrator, "an arbitrator that will remain impartial and
independent but understand the advocate's arguments, and who has the
right personality to convince the other arbitrators during deliberations, is
the ideal choice."); but see Kirby, supra, at 338 ("[W]hile co-arbitrators may
influence the chairman, their influence is often substantially limited by the
dynamics within the tribunal, including the chairman's inherent scepticism
with respect to anything a co-arbitrator may do that would tend to further
the interests of the party that nominated him ....").

141. Rau, supra note 138, at 501 (noting that "[t]he need to obtain a ma-
jority often leads to a process of negotiation and compromise, in which the
neutral feels obliged to trim or adjust his position in the search for a coali-
tion with one of his colleagues-and ultimately perhaps to concur, reluc-
tantly, in an award different from the one he might have preferred."). Cur-
rently, most arbitration rules provide that if no majority can be reached, the
chair alone will issue an award. See, e.g., ICC Rules art. 31, 1; LCIA Rules
art. 26.3; but see ICDR Rules art. 26, 1 (requiring that decisions and rulings
be made by a majority without making provision for the event a majority
cannot be reached). Although these provisions give the chair some lever-
age, there are still institutional pressures and other incentives for a chair to
try to reach consensus or at least a majority, as such a result increases the
appearance of legitimacy of the process and the decision.

142. Drahozal, supra note 1, at 501-02; see also Shavell, supra note 95, at
424 (noting that "because parties select their arbitrators, arbitrators have an
economic interest in not making errors and in maintaining their reputation.
Judges do not have a similar interest.").

143. Christopher R. Drahozal, Privatizing CivilJustice: Commercial Arbitration
and the CivilJustice System, 9 KAN.J. L. & PUB. POL'Y 578, 588 (2000) ("Arbitra-
tors compete with each other to be selected. You don't have similar market
competition in the judiciary.").
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appointed arbitrator's incentive is to achieve a resolution that
is satisfactory to the side that nominated him or her.144 In a
perfectly balanced situation, the chair-who wants to obtain
future appointments from either or both of the parties-is
motivated to resolve the dispute in a way that is acceptable to
both sides. In many instances, however, one of the parties will
be more likely than the other to nominate the chair in the
future. One party may likely go out of business, or maybe the
arbitrator has expertise in a niche area in which one of the
parties specializes. Perhaps one party is represented by a lead-
ing practitioner who frequently advises clients with regards to
appointments. The chair, in other words, is not always unaf-
fected by the practice of party-appointment. Furthermore,
even if the tribunal's incentives cancel each other out, the de-
sire to reach a resolution with which both sides can live should
not be equated with rigorous application of legal standards. 145

To understand why, one need only imagine a judge who is in-
centivized to reach a decision that gives something to each
party, rather than considering herself constrained to deter-

144. See Alan Scott Rau, The Culture of American Arbitration and the Lessons of
ADR, 40 TEX. INT'L L.J. 449, 459 (2005) (noting that "it [cannot] escape
even the most ingenuous of arbitrators that he is rather more likely to be
nominated again by someone who has already been willing to nominate him
once."). Recently, other well-respected arbitrators have advocated for aboli-
tion of party-appointment to put an end to these incentives and ensure true
impartiality. See generally Jan Paulsson, Moral Hazard in International Dispute
Resolution: Inaugural Lecture, University of Miami School of Law (Apr. 10, 2010),
8 TRANSNAT'L Disp. MGMT., no. 2, 2011; Hans Smit, The Pernicious Institution
of the Party-Appointed Arbitrator, Columbia FDI Perspectives (Dec. 14, 2010),
available at http://www.vcc.columbia.edu/content/pemicious-institution-
party-appointed-arbitrator. Unsurprisingly, these proposals have been met
with resistance. See, e.g., Herman Manuel Duarte, Fixing the Way Multi-Arbitra-
tor Tribunals Are Formed, ABA Section of Litigation (Oct. 27, 2011), available
at http://apps.americanbar.org/litigation/committees/international/arti-
cles/fal12011-multi-arbitrator-tribunals-unilateral-appointments.html; Alexis
Mourre, Are Unilateral Appointments Defensible? On Jan Paulsson's Moral Hazard
in InternationalArbitration, Kluwer Arbitration Biog (Oct. 5, 2010), available at
http://kluwerarbitrationblog.com/blog/2010/10/05/are-unilateral-ap-
pointments-defensible-on-jan-paulsson%E2%80%99s-moral-hazard-in-inter-
national-arbitration.

145. Cf Christopher R. Drahozal, Is Arbitration Lawless?, 40 LOYOLA L.A. L.
REv. 187, 192 (2006) ("If faced with a choice between a decision preferred
by the parties or one that follows the law, arbitrators have an incentive to
choose the former.").
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mine the outcome based on the merits of the parties' posi-
tions.

To be sure, arbitrators have a long-term interest in devel-
oping a reputation for fairness and accuracy. 146 Yet arbitrators
may be more prone than judges to creativity, especially when a
strict approach seems to result in an unjust or impractical out-
come.147 In part, this is because arbitrators are not burdened
by the constraints that come with responsibility for the devel-
opment of a body of substantive law. The private, contractual
nature of arbitration thus facilitates flexible application of the
selected laws. 148 One last check on judges that is mostly lack-

146. Cf Rau, supra note 144, at 514-15 ("Now I imagine it is fair to say that
arbitrators usually do try their best to model their awards on what courts
would do in similar cases-and that as often as not they succeed in doing so.
... Above all perhaps, arbitrators may be expected to act in such a way as to
maximize the likelihood that their awards will be enforceable in all jurisdic-
tions where review is likely ...").

147. Alan Rau provides some specific examples in which arbitrators reach
results that are sensible from a business perspective, but cannot easily be
squared with legal doctrines. Rau, supra note 138, at 533-34. For example,
in a strong claim for rescission of a joint venture agreement for fraud, if a
tribunal believes that the claimant is partly to blame in connection with reli-
ance, the tribunal could justify reduced recovery based on an analogy to
comparative negligence doctrines. Id. (citing John E. Coons, Approaches to
Court Imposed Compromise--The Uses of Doubt and Reason, 58 Nw. U. L. REV.
750, 768 n.12, 774-75 (1964)); see also CPR COMM'N ON THE FUTURE OF ARB.,

COMMERCIAL ARBITRATION AT ITS BEST: SUCCESSFUL STRATEGIES FOR BUSINESS

USERS 270-71 (ThomasJ. Stipanowich & Peter H. Kaskell, eds., 2001) (citing
court decisions recognizing that arbitrators have more leeway than judges in
fashioning remedies and may, for example, order specific performance).
Some commentators suggest that arbitrators' leeway extends beyond reme-
dies. See, e.g., Hans Smit, Contractual Modifications of the Arbitral Process, 113
PENN ST. L. REv. 995, 1006 (2009) ("Arbitrators have desirable leeway in
developing and applying law to fit the circumstances of the individual case

..."); Stephen J. Ware, Default Rules from Mandatory Rules: Privatizing Law
Through Arbitration, 83 MINN. L. REV. 703, 725 (1999) ("[A]rbitrators often
do not apply the law"); cf. Kaufmann-Kohler, supra note 15, at 364
("[A] rbitrators have an inclination to 'transnationalise' the rules they apply,
either because they are subject to no meaningful controls when it comes to
the merits, they act in a transnational environment, or they are themselves
very often from different legal cultures.").

148. Cf Paul D. Carrington & Paul H. Haagen, Contract and Jurisdiction,
1996 Sup. CT. REV. 331, 346 (noting that "[e]ven [ICC] arbitrators are de-
pendent for their careers, to a degree that no judges are, on the acceptabil-
ity of their awards to the parties, and perhaps especially on their acceptabil-
ity to parties who are 'repeat players'" and suggesting that for "[f]or this
reason ...reluctant parties have cause to believe that their legal entitle-
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ing in arbitration is the court of public opinion. In contrast
with judges, who must open their courtrooms to the public
and the press and whose opinions are published, commercial
arbitrators operate in relative obscurity.149 Of course, they are
scrutinized by their fellow arbitrators, as well as the parties and
their counsel. Yet the pressures created by interactions with
those who are immediately involved in the arbitration are dif-
ferent from those that result from the possibility of evaluation
by a broader public.

In sum, combined with other characteristics of arbitra-
tion, the direct appointment of arbitrators by the parties cre-
ates incentives that are at odds with error correction. Appel-
late review in commercial arbitration can therefore be effec-
tive only if parties and institutions are willing to use another
appointment model for the appellate panel. Of course, so
long as the party-appointed arbitrator remains a fixture in ar-
bitration, even arbitrators on tribunals that are selected in
their entirety by an institution have incentives that are differ-
ent from those of tenured judges. But at least the immediate
effect of party-appointment would be reduced.

D. Error Correction in Commercial Arbitration

Having analyzed the conditions for error correction, we
are now in a position to assess whether this value should be
implemented in international commercial arbitration. This
section addresses the question in three steps. It explains, first,
why the rules of arbitration institutions are the most appropri-
ate vehicles for the implementation of error correction. It
then identifies some features a two-tier process should have in

ments will be more squarely observed in court than in an arbitral tribunal
); see also Rau, supra note 144, at 515 n.271 (discussing Carrington and

Haagen's statements about incentives of arbitrators, and observing that these
incentives are consistent "with our recognition of the truism that the primary
felt obligation of the arbitrators is at all times to the contracting parties
rather than to the state.").

149. Knull & Rubins, supra note 2, at 541 n.31 ("J]udges, as public
figures, are more concerned about the effect each decision will have upon
their reputation than arbitrators, who enjoy some degree of anonymity.").
Eric Posner has argued that the possibility of substantive review of arbitral
awards by national courts creates an incentive for arbitrators to engage in
more diligent decision-making. Eric A. Posner, Arbitration and the Harmoniza-
tion of International Commercial Law, 39 VA. J. INT'L L. 647, 651-52, 667
(1999).
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