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ˀLʭʨRʮʭ D 9RLʥH� ˀLʭʨRʮʭ D ʻRUʮʩ
ʻ,1ʺ,1* ,,5,5ʣ 6(ʹʿ,21 ��ʶ�ʝ*ʞ

81ʹ216ʿ,ʿ8ʿ,21ʣ/

,1ʿ52ʺ8ʹʿ,21

ʿʨH ʻHGHUDO ʿRUʭ ʹODLʩʬ ʣʥʭ ʝʻʿʹʣʞ DʤURʧDʭHʬ ʬRYHUHLʧQ
LʩʩʮQLʭ\ LQ ʥHUʭDLQ ʥLUʥʮʩʬʭDQʥHʬ ʭR DOORZ ʪULYDʭH LQGLYLGʮDOʬ�
UHʧDUGOHʬʬ Rʦ ʥLʭL˅HQʬʨLʪ� ʭR ʬʮH ʭʨH 8QLʭHG 6ʭDʭHʬ ʦRU ʬʪHʥLʦLʥ ʭRUʭʬ
ʥRʩʩLʭʭHG ʤ\ ʧRYHUQʩHQʭ RʦʦLʥLDOʬʠ� <Hʭ LQ ����� ZʨHQ ʽHʬʮʬ
(GʮDUGR /RʪH˅ 6LOYD� D ODZʦʮO ʪHUʩDQHQʭ UHʬLGHQʭ Rʦ ʭʨH 8QLʭHG
6ʭDʭHʬ� ʭULHG ʭR ʬʮH ʭʨH ʧRYHUQʩHQʭ ʦRU ʨDUʩ UHʬʮOʭLQʧ ʦURʩ
ʨDYLQʧ ʤHHQ ZURQʧʦʮOO\ UHʩRYHG˝ʭʨDʭ Lʬ� ʩLʬʭDNHQO\ GHʪRUʭHG˝
ʭʨH ʺLʬʭULʥʭ ʹRʮUʭ ʦRU ʭʨH ʺLʬʭULʥʭ Rʦ 0LQQHʬRʭD GLʬʩLʬʬHG ʭʨH ʬʮLʭ
ʦRU ODʥN Rʦ ʬʮʤʰHʥʭ ʩDʭʭHU ʰʮULʬGLʥʭLRQ� DQG ʭʨH (Lʧʨʭʨ ʹLUʥʮLʭ
DʦʦLUʩHGʠ� ,Q GRLQʧ ʬR� ʤRʭʨ ʥRʮUʭʬ UHOLHG RQ D ʦHGHUDO LʩʩLʧUDʭLRQ
ʬʭDʭʮʭH� � 8ʠ6ʠʹʠ ˑ ��ʶ�ʝʧʞ� ZʨLʥʨ ʭʨH\ ʦRʮQG ʪUHʥOʮGHG DQ\
ʰʮGLʥLDO UHYLHZ Rʦ 6LOYD˞ʬ UHʩRYDO RUGHUʠ� ʿʨLʬ ʬʭDʭʮʭH ʪURYLGHʬ
ʭʨDʭ� ʬʮʤʰHʥʭ ʭR ʥHUʭDLQ HʯʥHʪʭLRQʬʷ ˠQR ʥRʮUʭ ʬʨDOO ʨDYH
ʰʮULʬGLʥʭLRQ ʭR ʨHDU DQ\ ʥDʮʬH RU ʥODLʩ ʤ\ RU RQ ʤHʨDOʦ Rʦ DQ\ DOLHQ
DULʬLQʧ ʦURʩ ʭʨH GHʥLʬLRQ RU DʥʭLRQ ʤ\ ʭʨH ʣʭʭRUQH\ *HQHUDO ʭR
ʥRʩʩHQʥH ʪURʥHHGLQʧʬ� DGʰʮGLʥDʭH ʥDʬHʬ� RU HʯHʥʮʭH UHʩRYDO
RUGHUʬ DʧDLQʬʭ DQ\ DOLHQ ʮQGHU ʭʨLʬ ʥʨDʪʭHUʠˡʵ

6LʩLODUO\� 0HʯLʥDQ ʥLʭL˅HQ ʹODʮGLR ʣQD\D ʣUʥH ʤURʮʧʨʭ
DQ ʻʿʹʣ DʥʭLRQ DʧDLQʬʭ ʭʨH 8QLʭHG 6ʭDʭHʬ DʦʭHU ʤHLQʧ ZURQʧʦʮOO\
UHʩRYHG LQ ���ʶʠʶ ʿʨH 1LQʭʨ ʹLUʥʮLʭ� OLNH ʭʨH (Lʧʨʭʨ ʹLUʥʮLʭ ʨDG

� ʿʨH ʥRʩʪOHʯ ʪURʥHGʮUHʬ UHʫʮLUHG ʤ\ ʭʨH ʻʿʹʣ DUH RʮʭʬLGH ʭʨH ʬʥRʪH Rʦ ʭʨLʬ
QRʭHʠ ʿʨH UHOHYDQʭ ʬʭDʭʮʭRU\ ʪURYLʬLRQ ʪURYLGHʬʷ ˠʿʨH GLʬʭULʥʭ ʥRʮUʭʬ ʬʨDOO ʨDYH RULʧLQDO
ʰʮULʬGLʥʭLRQ ʠ ʠ ʠ ʠ ˃Rʦ D˄Q\ RʭʨHU ʥLYLO DʥʭLRQ DʧDLQʬʭ ʭʨH 8QLʭHG 6ʭDʭHʬ� QRʭ HʯʥHHGLQʧ ˚������
LQ DʩRʮQʭ� ʦRʮQGHG HLʭʨHU ʮʪRQ ʭʨH ʹRQʬʭLʭʮʭLRQ� RU DQ\ ʣʥʭ Rʦ ʹRQʧUHʬʬ� RU DQ\ UHʧʮODʭLRQ
Rʦ DQ HʯHʥʮʭLYH GHʪDUʭʩHQʭʠˡ �� 8ʠ6ʠʹʠ ˑ ��ʵ�ʝDʞʝ�ʞʠ

� 6LOYD Yʠ 8QLʭHG 6ʭDʭHʬ� ��� ʻʠ�G ʢ��� ʢ�ʢ� ʢʵ� ʝ�ʭʨ ʹLUʠ ���ʡʞʠ
� ,G�
ʵ ʿʨH ʬʭDʭʮʭH LQ ʦʮOOʷ ˠ(ʯʥHʪʭ Dʬ ʪURYLGHG LQ ʭʨLʬ ʬHʥʭLRQ DQG QRʭZLʭʨʬʭDQGLQʧ DQ\

RʭʨHU ʪURYLʬLRQ Rʦ ODZ ʝʬʭDʭʮʭRU\ RU QRQʬʭDʭʮʭRU\ʞ� LQʥOʮGLQʧ ʬHʥʭLRQ ��ʵ� Rʦ ʭLʭOH ��� RU DQ\
RʭʨHU ʨDʤHDʬ ʥRUʪʮʬ ʪURYLʬLRQ� DQG ʬHʥʭLRQʬ ���� DQG ��ʶ� Rʦ ʬʮʥʨ ʭLʭOH� QR ʥRʮUʭ ʬʨDOO ʨDYH
ʰʮULʬGLʥʭLRQ ʭR ʨHDU DQ\ ʥDʮʬH RU ʥODLʩ ʤ\ RU RQ ʤHʨDOʦ Rʦ DQ\ DOLHQ DULʬLQʧ ʦURʩ ʭʨH GHʥLʬLRQ
RU DʥʭLRQ ʤ\ ʭʨH ʣʭʭRUQH\ *HQHUDO ʭR ʥRʩʩHQʥH ʪURʥHHGLQʧʬ� DGʰʮGLʥDʭH ʥDʬHʬ� RU HʯHʥʮʭH
UHʩRYDO RUGHUʬ DʧDLQʬʭ DQ\ DOLHQ ʮQGHU ʭʨLʬ ʥʨDʪʭHUʠˡ � 8ʠ6ʠʹʠ ˑ ��ʶ�ʝʧʞʠ

ʶ 8QOLNH/RʪH˅6LOYD�ʣUʥHZDʬQRʭ D ʪHUʩDQHQʭ UHʬLGHQʭ Rʦ ʤʮʭ UDʭʨHU ʬRʮʧʨʭ Dʬ\Oʮʩ
LQ ʭʨH8QLʭHG 6ʭDʭHʬʠ ʣUʥH Yʠ 8QLʭHG 6ʭDʭHʬ� �ʢʢ ʠ̒�G ʡʢ�� ʡʢ� ʝʢʭʨʹLUʠ ����ʞ ʝʪHU ʥʮULDʩʞʠ
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GRQH MXVW D \HDU HDUOLHU� FRQVLGHUHG WKH HIIHFW RI WKH MXULVGLFWLRQ�
VWULSSLQJ SURYLVLRQ RI WKH ,PPLJUDWLRQ DQG 1DWLRQDOLW\ $FW RQ
$UFH·V FODLPV EXW LQVWHDG IRXQG WKDW VHFWLRQ �����J� GLG QRW EDU
WKH ODZVXLW�� ,Q IDFW� WKH 1LQWK &LUFXLW GLG QRW PHUHO\ GLVWLQJXLVK
WKH FDVH IURP 6LOYD EXW H[SUHVVO\ UHMHFWHG WKH (LJKWK &LUFXLW·V
UHDVRQLQJ DV LQFRUUHFW� LQFRQVLVWHQW ZLWK 6XSUHPH &RXUW
SUHFHGHQW DQG JHQHUDO UXOHV RI VWDWXWRU\ LQWHUSUHWDWLRQ� DQG
LJQRUDQW RI ´FRPPRQ VHQVH�µ�

+RZ GLG WZR IHGHUDO FLUFXLW FRXUWV UHDFK VXFK VWDUNO\
RSSRVLQJ FRQFOXVLRQV RQ RYHUWO\ VLPLODU IDFWV� SDUWLFXODUO\ZKHQ WKH
FDVHV WXUQHG QRW RQ WKH IDFWV WKHPVHOYHV EXW RQ WKH DSSOLFDWLRQ RI
VHFWLRQ �����J�" 7KH FXUUHQW FLUFXLW VSOLW PHDQV WKDW QRQFLWL]HQV
ZKR EULQJ FODLPV SXUVXDQW WR WKH )7&$ IRU LQMXU\ UHVXOWLQJ IURP
XQODZIXO UHPRYDO IURP WKH 8QLWHG 6WDWHV PD\ HLWKHU UHFHLYH
GDPDJH DZDUGV³FRPSHQVDWLRQ IRU WKH JUHDW KDUP WKH\ VXIIHUHG
ZKHQ DEUXSWO\ GLVSODFHG E\ WKH JRYHUQPHQW³RU ZLOO VLPSO\ VHH
WKHLU FODLPV GLVPLVVHG� GHSHQGLQJ RQ WKH UHJLRQ RI WKH FRXQWU\ LQ
ZKLFK WKHVH SODLQWLIIV EULQJ WKHLU DFWLRQV�� $ MXVWLFH V\VWHP ZKLFK
LQHTXLWDEO\ RIIHUV UHPHGLHV RQO\ WR WKRVH SODLQWLIIV ZKR ILQG
WKHPVHOYHV IRUWXQDWH HQRXJK WR EULQJ DQ DFWLRQ LQ D FRXUW ZKLFK
KDSSHQHG WR LQWHUSUHW D IHGHUDO VWDWXWH LQ WKHLU IDYRU LV DEVXUG��
0RUHRYHU� WKH MXULVGLFWLRQ�VWULSSLQJ QDWXUH RI VHFWLRQ �����J� RQ LWV
RZQ SURPSWV VHULRXV FRQVWLWXWLRQDO FRQFHUQV ZKHQ FRQVLGHUHG
DORQJVLGH VHSDUDWLRQ RI SRZHUV SULQFLSOHV��� $V VXFK� WKH DQVZHUV
WR ZK\ 6LOYD DQG $UFH FDQQRW EH UHFRQFLOHG DQG DQ\ PHDQV IRU WKLV
FRQIOLFW·V UHVROXWLRQ DUH IDU IURP HDV\�

� ,G� DW ���� �6LOYD� ��� )��G DW �DW ����
� $UFH� ��� )��G DW ���²���
� ,Q PDQ\ FDVHV� LW LV QRW RQO\ WKH GHSRUWHG LQGLYLGXDO ZKR VXIIHUV KDUP EXW WKH

IDPLOLHV RI WKRVH OHIW LQ WKH 8QLWHG 6WDWHV� 6HH 5REHUW 7� 0XOOHU� 7KH 7UDXPDWLF (IIHFWV RI
)RUFHG 'HSRUWDWLRQ RQ )DPLOLHV� 36<&+2/� 72'$< �0D\ ��� ������ KWWSV���ZZZ�SV\FKRORJ\WR
GD\�FRP�XV�EORJ�WDONLQJ�DERXW�WUDXPD��������WKH�WUDXPDWLF�HIIHFWV�IRUFHG�GHSRUWDWLRQ�
IDPLOLHV >KWWSV���SHUPD�FF��71��5�*�@� 5HVHDUFKHUV KDYH IRXQG WKDW WKH FKLOGUHQ RI D VLQJOH
GHSRUWHG SDUHQW PD\ VXIIHU IURP DQ[LHW\� GHSUHVVLRQ� DQG HYHQ SRVW�WUDXPDWLF VWUHVV DQ[LHW\
LQ WKH FKLOGUHQ RI D GHSRUWHG SDUHQW� ,G� $GGLWLRQDOO\� VRPH ZRPHQ ZKRVH KXVEDQGV DUH
GHSRUWHG ILQG WKHPVHOYHV ZLWK QR PRGH RI WUDQVSRUWDWLRQ DQG PD\ EHFRPH XQDEOH WR PHHW
ILQDQFLDO QHHGV� ,G�

� 6HH� H�J�� �� 8�6�&� � �����D��
�� 7KH GHEDWH� LQ LWV VLPSOHVW IRUP� LV WKXV�

6RPH EHOLHYH WKDW WKH &RQVWLWXWLRQ FOHDUO\ DXWKRUL]HV &RQJUHVV WR FRQWURO
IHGHUDO MXULVGLFWLRQ DQG WKDW WKLV LV DQ LPSRUWDQW SROLWLFDO FKHFN RQ WKH
MXGLFLDU\� 2WKHUV FRQWHQG WKDW WKHUH DUH VLJQLILFDQW OLPLWV RQ &RQJUHVV· DELOLW\
WR UHVWULFW IHGHUDO FRXUW MXULVGLFWLRQ� WKH\ PDLQWDLQ WKDW &RQJUHVV FDQQRW DFW
ZLWK WKH SXUSRVH DQG HIIHFW RI XQGHUPLQLQJ FRQVWLWXWLRQDO ULJKWV DQG WKDW GXH
SURFHVV UHTXLUHV D MXGLFLDO IRUXP�

(UZLQ &KHPHULQVN\� $ )UDPHZRUN IRU $QDO\]LQJ WKH &RQVWLWXWLRQDOLW\ RI 5HVWULFWLRQV RQ
)HGHUDO &RXUW -XULVGLFWLRQ LQ ,PPLJUDWLRQ &DVHV� �� 8� 0(0� /� 5(9� ���� ��� �������
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7KH &RQVWLWXWLRQ JUDQWV WKH 6XSUHPH &RXUW EURDG IHGHUDO
TXHVWLRQ MXULVGLFWLRQ ´H[WHQG>LQJ@ WR DOO FDVHV� LQ >O@DZ DQG >H@TXLW\�
DULVLQJ XQGHU >WKH@ &RQVWLWXWLRQ >DQG@ WKH >O@DZV RI WKH 8QLWHG
6WDWHV�µ�� &RQJUHVV VXEVHTXHQWO\ JUDQWHG VLPLODU IHGHUDO TXHVWLRQ
MXULVGLFWLRQ WR WKH GLVWULFW FRXUWV E\ HQDFWLQJ �� 8�6�&� � �����
ZKLFK SURYLGHV WKDW ´GLVWULFW FRXUWV VKDOO KDYH RULJLQDO MXULVGLFWLRQ
RI DOO FLYLO DFWLRQV DULVLQJ XQGHU WKH &RQVWLWXWLRQ� ODZV� RU WUHDWLHV
RI WKH 8QLWHG 6WDWHV�µ�� 'HVSLWH WKHVH JUDQWV RI SRZHU� PDWWHUV
FRQFHUQLQJ LPPLJUDWLRQ KDYH WUDGLWLRQDOO\ EHHQ FRQVLGHUHG SDUW RI
WKH SOHQDU\ SRZHUV RI &RQJUHVV DQG WKH H[HFXWLYH��� $V D UHVXOW�
IHGHUDO FRXUWV KDYH KLVWRULFDOO\ DSSURDFKHG OHJLVODWLRQ DQG
H[HFXWLYH RUGHUV UHJDUGLQJ LPPLJUDWLRQ ZLWK JUHDW GHIHUHQFH
WRZDUGV &RQJUHVV DQG WKH H[HFXWLYH��� ,Q PRVW LQVWDQFHV� ZKHQ
FKDOOHQJHV WR LPPLJUDWLRQ ODZV DULVH� IHGHUDO FRXUWV DSSO\ RQO\
UDWLRQDO EDVLV UHYLHZ LQ ZKLFK WKH JRYHUQPHQW PXVW SUHVHQW RQO\ D
FRQFHLYDEOH SXUSRVH IRU HQDFWLQJ WKH ODZ��� 7R VXUYLYH WKLV KLJKO\
GHIHUHQWLDO VWDQGDUG RI UHYLHZ DQG XSKROG WKH ODZ� FRXUWV PXVW ILQG
PHUHO\ WKDW WKH OHJLVODWLRQ LV UHDVRQDEO\ UHODWHG WR WKH
JRYHUQPHQW·V SXUSRVH RI HQDFWPHQW���

7KLV MXGLFLDO GHIHUHQFH WR &RQJUHVV DQG WKH H[HFXWLYH LQ WKH
LPPLJUDWLRQ FRQWH[W KDV VHYHUDO DGYDQWDJHV QRWZLWKVWDQGLQJ WKH
SRWHQWLDO GLVFULPLQDWRU\ FRQFHUQV DULVLQJ IURP WKH LQHYLWDEOH
FODVVLILFDWLRQ RI JURXSV EDVHG RQ UDFH DQG HWKQLFLW\��� )LUVW� WKH
WUDGLWLRQDO SOHQDU\ SRZHUV GRFWULQH DOORZV WKH H[HFXWLYH DQG
OHJLVODWLYH EUDQFKHV WR UHVSRQG DGHTXDWHO\ DQG VZLIWO\ WR IRUHLJQ
SROLF\ FRQFHUQV ZLWKRXW MXGLFLDO LQWHUIHUHQFH LQWR WKH WZR EUDQFKHV·
SROLWLFDO PDFKLQDWLRQV��� $GGLWLRQDOO\� DGPLQLVWUDWLYH LPPLJUDWLRQ
SURFHHGLQJV DUH SHUFHSWLEO\ PRUH H[SHGLHQW DQG HIILFLHQW ZLWKRXW
VXEMHFWLQJ HYHU\ GHFLVLRQ PDGH E\ WKH 'HSDUWPHQW RI +RPHODQG

�� 8�6� &2167� DUW� ,,,� � �� FO� ��
�� �� 8�6�&� � �����
�� 6HH $OLQD 'DV� 8QVKDFNOLQJ +DEHDV 5HYLHZ� &KHYURQ 'HIHUHQFH DQG 6WDWXWRU\

,QWHUSUHWDWLRQ LQ ,PPLJUDWLRQ 'HWHQWLRQ &DVHV� �� 1�<�8� /� 5(9� ���� ��� ������� 6DUDK $�
0RRUH� 7HDULQJ 'RZQ WKH )HQFH $URXQG ,PPLJUDWLRQ /DZ� ([DPLQLQJ WKH /DFN RI -XGLFLDO
5HYLHZ DQG WKH ,PSDFW RI WKH 5($/ ,' $FW :KLOH &DOOLQJ IRU D %URDGHU 5HDGLQJ RI 4XHVWLRQV
RI /DZ WR (QFRPSDVV ´([WUHPH &UXHOW\µ� �� 1275('$0(/� 5(9� ����� ���� �������

�� (5:,1 &+(0(5,16.<� &2167,787,21$/ /$: ��� ��WK HG� ������
�� 6HH8QLWHG 6WDWHV Y� &DUROHQH 3URGXFWV &R�� ��� 8�6� ���� ���²�� Q�� �������

VHH DOVR:LOOLDPVRQ Y� /HH 2SWLFDO &R� ��� 8�6� ���� ��� �������
�� ,G� 6HH VRXUFHV FLWHG VXSUD QRWH ��²���
�� 6HH &+(0(5,16.<� VXSUD QRWH ��� DW ��� �´6LQFH GHFLVLRQV RI WKHVH PDWWHUV PD\

LPSOLFDWH >WKH 8QLWHG 6WDWHV·@ UHODWLRQV ZLWK IRUHLJQ SRZHUV� DQG VLQFH D ZLGH YDULHW\ RI
FODVVLILFDWLRQV PXVW EH GHILQHG LQ WKH OLJKW RI FKDQJLQJ SROLWLFDO DQG HFRQRPLF FLUFXPVWDQFHV�
VXFK GHFLVLRQV DUH IUHTXHQWO\ RI D FKDUDFWHU PRUH DSSURSULDWH WR HLWKHU WKH /HJLVODWXUH RU WKH
([HFXWLYH WKDQ WR WKH -XGLFLDU\�µ �TXRWLQJ0DWWKHZV Y� 'LD]� ��� 8�6� ��� �� ��������

�� 6HH0RRUH� VXSUD QRWH ��� DW ���� � DW �����
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6HFXULW\ �'+6� RU WKH $WWRUQH\ *HQHUDO WR PXOWLSOH OHYHOV RI
SRWHQWLDO MXGLFLDO UHYLHZ���

-XGLFLDO UHVWUDLQW LQ WKHVH PDWWHUV� KRZHYHU� WRR RIWHQ
UHVXOWV QRW RQO\ LQ XQSUHGLFWDEOH� HUURU�SURQH GHFLVLRQV EXW LQ WKH
VXEYHUVLRQ RI FRQVWLWXWLRQDO GXH SURFHVV ULJKWV��� :KHQ WKH
FRQVHTXHQFHV RI MXGLFLDO KHVLWDQFH DUH FRQVLGHUHG LQ WKH OLJKW RI
IHGHUDO MXULVGLFWLRQ�VWULSSLQJ VWDWXWHV� VXFK KHVLWDQFH XOWLPDWHO\
WKUHDWHQV WKH LQDOLHQDEOH ULJKWV RI LQGLYLGXDOV DV ZHOO DV WKH
IRXQGDWLRQ RI D QDWLRQ JURXQGHG LQ WKH SULQFLSOH RI VHSDUDWLRQ RI
SRZHUV� 7KXV� WKH 6XSUHPH &RXUW KDV WHQGHG WR DSSURDFK VXFK
VWDWXWHV ZLWK D ´ZHOO VHWWOHG SUHVXPSWLRQ IDYRULQJ LQWHUSUHWDWLRQV
RI VWDWXWHV WKDW DOORZ MXGLFLDO UHYLHZ RI DGPLQLVWUDWLYH DFWLRQ�µ��
SDUWLFXODUO\ ZLWK UHVSHFW WR FRQVWLWXWLRQDO FODLPV���

7KH ,OOHJDO ,PPLJUDWLRQ 5HIRUP DQG ,PPLJUDQW
5HVSRQVLELOLW\ $FW RI ���� �,,5,5$� ZDV HQDFWHG LQ SDUW GXH WKH
DIRUHPHQWLRQHG H[SHGLHQF\ FRQFHUQ��� 8QGHU WKH SULRU UHJLPH
DXWKRUL]HG E\ WKH ,PPLJUDWLRQ DQG 1DWLRQDOLW\ $FW �,1$��
SODLQWLIIV ZRXOG FKDOOHQJH ´GHIHUUHG�DFWLRQµ GHFLVLRQV RI WKH
,PPLJUDWLRQ DQG1DWXUDOL]DWLRQ 6HUYLFH �,16� ZKHQ WKH ,16 RSWHG
WR IRUHJR H[HUFLVLQJ LWV GLVFUHWLRQ��� )XUWKHUPRUH� UHPRYDO
SURFHHGLQJV ZHUH RIWHQ VWDOOHG E\ XQVXEVWDQWLDWHG FODLPV�
SURFHGXUDO PRWLRQV� DQG DSSHDOV� DQG &RQJUHVV ZDQWHG WR
VWUHDPOLQH WKH GHSRUWDWLRQ SURFHVV��� ,Q RUGHU WR SUHYHQW WKHVH VWDOO
WDFWLFV DQG WKHUHE\ VWUHDPOLQH WKH GHSRUWDWLRQ SURFHVV� &RQJUHVV
HQDFWHG WKH MXULVGLFWLRQ�VWULSSLQJ VWDWXWH VHFWLRQ �����J����

6LOYD DQG $UFH DUH QHLWKHU WKH ILUVW QRU WKH RQO\ FDVHV WR
DGGUHVV WKH VWDWXWRU\ PHDQLQJ RI VHFWLRQ �����J���� ,Q ����� WKH

�� ,G� DW ����²���
�� ,G� DW ����²���
�� 0HJKDQ 'RXJKHUW\� 5HQR Y� $PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPPLWWHH

HW DO�� -XGLFLDO 5HYLHZ RI &RQVWLWXWLRQDO &ODLPV 8QGHU WKH ,,5,5$� �� '(19� 8� /� 5(9�
���� ��� ������ �TXRWLQJ 0F1DU\ Y� +DLWLDQ 5HIXJHH &WU�� ,QF�� ��� 8�6� ���� ��� ��������

�� 6HH 7DUD /HLJK *URYH� 7KH $UWLFOH ,, 6DIHJXDUGV RI )HGHUDO -XULVGLFWLRQ� ���
&2/80� /� 5(9� ���� ��� �������

�� .LPEHUO\ 3� :LOO� 7KH /LPLWV RI � 8�6�&� � �����J�� :KHQ 'R &RXUWV +DYH
-XULVGLFWLRQ WR (QWHUWDLQ DQ $OLHQ·V &ODLP IRU 'DPDJHV $JDLQVW WKH *RYHUQPHQW"� ��
&251(// ,17·/ /�-� ���� ���²�� �������

�� 7KH ,16 JHQHUDOO\ UHVHUYHG WKH DELOLW\ WR DEDQGRQ³DW LWV GLVFUHWLRQ³
GHSRUWDWLRQ SURFHHGLQJV GXULQJ DQ\ VWDJH RI WKH UHPRYDO SURFHVV� 3ULRU WR WKH ,,5,$·V
HQDFWPHQW� WKH ,16 ´KDG EHHQ HQJDJLQJ LQ D UHJXODU SUDFWLFH �ZKLFK KDG FRPH WR EH NQRZQ
DV ¶GHIHUUHG DFWLRQ·� RI H[HUFLVLQJ WKDW GLVFUHWLRQ IRU KXPDQLWDULDQ UHDVRQV RU VLPSO\ IRU LWV
RZQ FRQYHQLHQFH�µ 7KH SUREOHP� KRZHYHU� DURVH ZKHQ SHWLWLRQHUV EHJDQ WR FKDOOHQJH UHPRYDO
RUGHUV ZKHUH ,16 FKRVH QRW WR H[HUFLVH LWV GLVFUHWLRQ� 5HQR Y� $PHULFDQ�$UDE $QWL�
'LVFULPLQDWLRQ &RPP�� ��� 8�6� ���� ���²�� �������

�� 6HH 'RXJKHUW\� VXSUD QRWH ��� DW ����
�� � 8�6�&� � �����J��
�� 6HH� H�J�� $UFH Y� 8QLWHG 6WDWHV� ��� )��G ��� ��WK &LU� ����� �SHU FXULDP��

6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ��WK &LU� ������ *DUFLD Y� $WW·\ *HQ�� ��� )��G ���
��UG &LU� ������ +XPSKULHV Y� 9DULRXV )HG� 86,16 (PSV�� ��� )��G ��� ��WK &LU� ������
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8QLWHG 6WDWHV 6XSUHPH &RXUW LQWHUSUHWHG WKH MXULVGLFWLRQ�
VWULSSLQJ ODQJXDJH IRU WKH ILUVW WLPH LQ 5HQR Y� $PHULFDQ�$UDE
$QWL�'LVFULPLQDWLRQ &RPPLWWHH� FKRRVLQJ WR UHDG WKH SURYLVLRQ
QDUURZO\��� :ULWLQJ IRU WKH PDMRULW\� -XVWLFH 6FDOLD UHMHFWHG WKH
DVVXPSWLRQ WKDW WKH VWDWXWH ´FRYHUV WKH XQLYHUVH RI GHSRUWDWLRQ
FODLPV³WKDW LW LV D VRUW RI ¶]LSSHU FODXVH· WKDW VD\V ¶QR MXGLFLDO
UHYLHZ LQ GHSRUWDWLRQ FDVHV XQOHVV WKLV VHFWLRQ SURYLGHV MXGLFLDO
UHYLHZ�·µ�� ,QVWHDG� WKH &RXUW GHVFULEHG WKH SURYLVLRQ DV
´DSSO>\LQJ@ RQO\ WR WKUHH GLVFUHWH DFWLRQV WKDW WKH $WWRUQH\
*HQHUDO PD\ WDNH� KHU GHFLVLRQ RU DFWLRQ WR FRPPHQFH
SURFHHGLQJV� DGMXGLFDWH FDVHV� RU H[HFXWH UHPRYDO RUGHUV�µ��
7KXV� DFFRUGLQJ WR SUHFHGHQW� RQO\ WKRVH WKUHH GHFLVLRQV ZRXOG
IDOO ZLWKLQ WKH VFRSH RI VHFWLRQ �����J� WR EDU D IHGHUDO FRXUW·V
VXEMHFW PDWWHU MXULVGLFWLRQ RYHU D FODLP�

,I 6XSUHPH &RXUW SUHFHGHQW KDV DOUHDG\ FRQVWUXHG WKH
VWDWXWH QDUURZO\� ZK\ GR WKH (LJKWK DQG 1LQWK &LUFXLW UHDFK
GLIIHUHQW FRQFOXVLRQV" 7KLV QRWH DUJXHV WKDW WKH FXUUHQW FLUFXLW
VSOLW H[LVWV EHFDXVH RI D PLVDSSOLFDWLRQ RI 6XSUHPH &RXUW
SUHFHGHQW DQG GHPRQVWUDWHV WKDW ERWK SULQFLSOHV RI IHGHUDOLVP
DQG GXH SURFHVV FRQFHUQV VWUDLQ WKH YDOLGLW\ RI VHFWLRQ �����J��
3DUW , SURYLGHV KLVWRULFDO FRQWH[W RI VHFWLRQ �����J�·V HQDFWPHQW
DV ZHOO DV LWV LQLWLDO LQWHUSUHWDWLRQ E\ WKH 6XSUHPH &RXUW LQ
5HQR� 3DUW ,, SUHVHQWV WKH IDFWV DQG DUJXPHQWV RI $UFH DQG 6LOYD
DQG FULWLTXHV WKH DQDO\VHV LQ ERWK FDVHV� 'HVSLWH WKLV QRWH·V
FULWLTXH RI WKH GHFLVLRQ� 3DUW ,, FRQFOXGHV WKDW WKH $UFH FRXUW
UHDFKHG WKH RXWFRPH UHTXLUHG E\ H[LVWLQJ ODZ� DOEHLW LQ D
URXQGDERXW ZD\ WKDW OHDYHV LWV DQDO\VLV YXOQHUDEOH WR IXWXUH
FKDOOHQJHV� 3DUW ,,, IRFXVHV RQ ZK\ VHFWLRQ �����J� LQ LWV FXUUHQW
VWDWH PXVW IDLO FRQVWLWXWLRQDO FKDOOHQJHV EDVHG RQ GXH SURFHVV
DQG VHSDUDWLRQ RI SRZHUV FRQFHUQV DQG GHVFULEHV WKH EHVW
PHWKRGV IRU FXUUHQW SODLQWLIIV VHHNLQJ WR UHFRYHU GDPDJHV IURP
WKH 8QLWHG 6WDWHV DIWHU KDYLQJ EHHQ XQODZIXOO\ XSURRWHG DQG
GHSRUWHG IURP WKH FRXQWU\�

,� %$&.*5281'� 6(&7,21 �����*� $1' ,76
,17(535(7$7,21 ,1 5(12

:KHQ &RQJUHVV SDVVHG WKH ,,5,5$ RQ 6HSWHPEHU ���
����� LW HQDFWHG WKH VWDWXWH LQ UHVSRQVH WR D QHHG WR UHYDPS WKH

�� 6HH 5HQR� ��� 8�6� DW ����
�� ,G�
�� ,G� �HPSKDVLV LQ RULJLQDO� �LQWHUQDO TXRWDWLRQV RPLWWHG�� 'XH WR D

FRQJUHVVLRQDO GHFLVLRQ LQ ���� WR WUDQVIHU LPPLJUDWLRQ HQIRUFHPHQW GXWLHV� WKH WHUP
´$WWRUQH\ *HQHUDOµ QRZ UHIHUV WR WKH 6HFUHWDU\ RI WKH 'HSDUWPHQW RI +RPHODQG 6HFXULW\�
$UFH� ��� )��G DW ��� Q���
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ʬʪHHG DQG HʦʦLʥLHQʥ\ Rʦ LʩʩLʧUDʭLRQ ʪURʥHHGLQʧʬ DQG
HQʦRUʥHʩHQʭ LQ ʭʨH 8QLʭHG 6ʭDʭHʬʠ�� ʣGGLʭLRQDOO\� ʹRQʧUHʬʬ
HQDʥʭHG ʭʨH ʬʭDʭʮʭH DʩLGʬʭ ʨRʭO\ ʥRQʭHʬʭHG ʪROLʭLʥDO ʥDOOʬ ʦRU
LʩʩLʧUDʭLRQ UHʦRUʩ DLʩHG Dʭ GHʭHUULQʧ LOOHʧDO LʩʩLʧUDʭLRQ LQʭR
ʭʨH ʥRʮQʭU\ʠ�� ,Q D ʥʨDQʧH ʦURʩ ʪULRU LʩʩLʧUDʭLRQ OHʧLʬODʭLRQ�
ʹRQʧUHʬʬ LQʥOʮGHG ZLʭʨLQ ʭʨH ,,5,5ʣ ʭʨH QHZ ʰʮULʬGLʥʭLRQʟ
ʬʭULʪʪLQʧ ʪURYLʬLRQ Rʦ ʬHʥʭLRQ ��ʶ�ʝʧʞʠ�� ʿʨH ʬʭDʭʮʭH DʪʪHDUʬ ʭR
DʪʪO\ ʤURDGO\ DQG ʪURʬʥULʤHʬ D ʥRʮUʭ˞ʬ ˠʰʮULʬGLʥʭLRQ ʭR ʨHDU DQ\
ʥDʮʬH RU ʥODLʩ ʤ\ ʠ ʠ ʠ DQ\ DOLHQ DULʬLQʧ ʦURʩ ʭʨH GHʥLʬLRQ RU
DʥʭLRQ ʤ\ ʭʨH ʣʭʭRUQH\ *HQHUDO ʭR ʥRʩʩHQʥH ʪURʥHHGLQʧʬ�
DGʰʮGLʥDʭH ʥDʬHʬ� RU HʯHʥʮʭH UHʩRYDO RUGHUʬʠˡ�ʵ

8QʬʮUʪULʬLQʧO\� ʭʨH ʬʭDʭʮʭH ʤHʥDʩH ʭʨH ʦRʥʮʬ Rʦ ʩʮʥʨ
ʥULʭLʥLʬʩ GʮH ʭR Lʭʬ ʰʮULʬGLʥʭLRQʟʪUHʥOʮGLQʧ QDʭʮUHʠ�ʶ ,ʭ ʪURYHG
ʭURʮʤOLQʧ ʭʨDʭ ʹRQʧUHʬʬ ʬR ʤROGO\ ʬHHʩHG ʭR RʤOLʭHUDʭH ʰʮGLʥLDO
UHYLHZ LQ ʭʨH LʩʩLʧUDʭLRQ ʥRQʭHʯʭ˝D UHDOʩ ZʨHUH ʭʨH ʰʮGLʥLDU\
ʨDʬ ʧHQHUDOO\ ʧUDQʭHG ZLGH GHʦHUHQʥH ʭR ʹRQʧUHʬʬLRQDO OHʧLʬODʭLRQ
ZLʭʨ UHʬʪHʥʭ ʭR ʬʨDʪLQʧ LʩʩLʧUDʭLRQ ʪROLʥ\˝ʤHʥDʮʬH ʭʨH ʪURYLʬLRQ
DOORZHG ʹRQʧUHʬʬ ʭR ʮʬʮUʪ ʪRZHUʬ ʭUDGLʭLRQDOO\ UHʬHUYHG ʦRU ʭʨH
ʰʮGLʥLDU\ʠ�� 1HDUO\ ʭʨUHH \HDUʬ DʦʭHU Lʭʬ HQDʥʭʩHQʭ� ʬHʥʭLRQ ��ʶ�ʝʧʞ
ʦRʮQG LʭʬHOʦ Dʭ ʭʨH ʥHQʭHU Rʦ D 6ʮʪUHʩH ʹRʮUʭ GHʥLʬLRQ ZʨLʥʨ�
DOʭʨRʮʧʨ ʭʨH GHʥLʬLRQ ʮOʭLʩDʭHO\ ʬLGHʬʭHʪʪHG ʥRQʬʭLʭʮʭLRQDO
ʫʮHʬʭLRQʬ ʪRʬHG ʤ\ ʭʨH ʬʭDʭʮʭH� ODLG GRZQ ʭʨH LQʭHUʪUHʭLYH
ʦUDʩHZRUN ʦRU DQDO\˅LQʧ ʥODLʩʬ ʤURʮʧʨʭ ʪʮUʬʮDQʭ ʭR ʭʨH ʬʭDʭʮʭHʠ�ʡ

ʿʨH ʦʮOO ʬʥRʪH Rʦ ʹRQʧUHʬʬ˞ ʪRZHU ʭR ZʨROO\ UHʬʭULʥʭ ʦHGHUDO
ʰʮULʬGLʥʭLRQ LQ DQ\ ʥRQʭHʯʭ Lʬ ʭʨH ʬʮʤʰHʥʭ Rʦ ʩʮʥʨ ʬʥʨRODUO\ GHʤDʭHʠ��
ʺHʬʪLʭH ʭʨH ʩHULʭʬ Rʦ ʤRʭʨ YLHZʪRLQʭʬ� ʭʨH 6ʮʪUHʩH ʹRʮUʭ ʨDʬ
UHʪHDʭHGO\ GHʦHUUHG ʭR ʹRQʧUHʬʬ˞ʬ ʰʮGʧʩHQʭʬ RQ LʩʩLʧUDʭLRQ
ʩDʭʭHUʬ ʤDʬHG RQ ʭʨH ʪOHQDU\ ʪRZHUʬ GRʥʭULQHʠ�ʢ <Hʭ ZʨHQ ʦDʥHG
ZLʭʨ ʬʭDʭʮʭHʬ ZʨLʥʨ RQ ʭʨHLU ʦDʥH DʪʪHDU ʭR ʪUHʥOʮGH ʰʮGLʥLDO

�� 3DʭULʥLD ʻO\QQ ʳ ʽʮGLʭʨ 3DʭʭHUʬRQ� )LYH <HDUV /DWHU� )LIWK &LUFXLW &DVH /DZ
'HYHORSPHQWV XQGHU WKH ,OOHJDO ,PPLJUDWLRQ 5HIRUP DQG ,PPLJUDWLRQ 5HVSRQVLELOLW\ $FW�
ʶ� %ʣ</25 /ʠ 5(9ʠ ʶʶʡ� ʶ��˟�� ʝ����ʞʠ

�� 6HH ʺRʮʧʨHUʭ\� VXSUD QRʭH ��� Dʭ �ʵ�ʠ
�� /HʧLʬODʭLRQ ʪUHʥHGLQʧ ʭʨH ,,5,5ʣ GLG QRʭ ʥRQʭDLQ DQ\ ʰʮULʬGLʥʭLRQʟʬʭULʪʪLQʧ

ʪURYLʬLRQʬʠ 6HH ʻO\QQ ʳ 3DʭʭHUʬRQ� VXSUD QRʭH ��� Dʭ ʶ��ʠ
�ʵ ʿʨH ʬʭDʭʮʭH LQ ʦʮOO ʪURYLGHʬʷ

(ʯʥHʪʭ Dʬ ʪURYLGHG LQ ʭʨLʬ ʬHʥʭLRQ DQG QRʭZLʭʨʬʭDQGLQʧ DQ\ RʭʨHU ʪURYLʬLRQ Rʦ
ODZ ʝʬʭDʭʮʭRU\ RU QRQʬʭDʭʮʭRU\ ʠ ʠ ʠ QR ʥRʮUʭ ʬʨDOO ʨDYH ʰʮULʬGLʥʭLRQ ʭR ʨHDU DQ\
ʥDʮʬH RU ʥODLʩ ʤ\ RU RQ ʤHʨDOʦ Rʦ DQ\ DOLHQ DULʬLQʧ ʦURʩ ʭʨH GHʥLʬLRQ RU DʥʭLRQ
ʤ\ ʭʨH ʣʭʭRUQH\ *HQHUDO ʭR ʥRʩʩHQʥH ʪURʥHHGLQʧʬ� DGʰʮGLʥDʭH ʥDʬHʬ� RU HʯHʥʮʭH
UHʩRYDO RUGHUʬ DʧDLQʬʭ DQ\ DOLHQ ʮQGHU ʭʨLʬ ʥʨDʪʭHUʠ

� 8ʠ6ʠʹʠ ˑ ��ʶ�ʝʧʞʠ
�ʶ 6HH ʹʨHʩHULQʬN\� VXSUD QRʭH ��� Dʭ �ʢ�ʠ
�� 6HH LG� Dʭ �ʢ�˟ʢʢʠ
�ʡ 5HQR Yʠ ʣʩHULʥDQʟʣUDʤ ʣQʭLʟʺLʬʥULʩLQDʭLRQ ʹRʩʩʠ� ʶ�ʶ8ʠ6ʠ ʵʡ�� ʵ�� ʝ�ʢʢʢʞʠ
�� 6HH� H�J�� ʹʨHʩHULQʬN\� VXSUD QRʭH ��ʠ
�ʢ 6HH ʹʼ(0(5,16ʾ<� VXSUD QRʭH �ʵ� Dʭ ʢ��ʠ
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UHYLHZ� WKH 6XSUHPH &RXUW RIWHQ QDUURZO\ LQWHUSUHWV WKH VWDWXWHV
WR DOORZ MXGLFLDO UHYLHZ LQ VSHFLILF LQVWDQFHV RU WR SUHFOXGH UHYLHZ
LQ RQO\ D OLPLWHG VHW RI FLUFXPVWDQFHV��� (VVHQWLDOO\� WKH 6XSUHPH
&RXUW ´ZLOO GR HYHU\WKLQJ SRVVLEOH WR LQWHUSUHW VWDWXWHV WR DYRLG
WKHLU SUHFOXGLQJ DOO MXGLFLDO UHYLHZ�µ FLWLQJ WKH ´ZHOO VHWWOHG
SUHVXPSWLRQµ WKDW ´IDYRU>V@µ SUHVHUYLQJ MXGLFLDO UHYLHZ�

7KH 6XSUHPH &RXUW IROORZHG WKLV ORQJVWDQGLQJ DSSURDFK WR
VXFK VWDWXWHV ZKHQ LW LQWHUSUHWHG VHFWLRQ �����J� LQ 5HQR Y�
$PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPPLWWHH��� ,Q ����� WKH ,16
VRXJKW WR GHSRUW HLJKW LQGLYLGXDOV EHORQJLQJ WR WKH 3RSXODU )URQW
IRU WKH /LEHUDWLRQ RI 3DOHVWLQH IRU VXVSHFWHG FRPPXQLVP�UHODWHG
DFWLYLWLHV� FKDUJLQJ VL[ RI WKH LQGLYLGXDOV³WKRVH ZKR ZHUH
WHPSRUDU\ UHVLGHQWV³ZLWK RYHUVWD\LQJ YLVDV DQG IDLOLQJ WR
PDLQWDLQ VWXGHQW VWDWXV��� 7KH LQGLYLGXDOV SURPSWO\ EURXJKW
FODLPV LQ WKH 'LVWULFW &RXUW IRU WKH &HQWUDO 'LVWULFW RI &DOLIRUQLD
IRU YLRODWLRQV RI WKHLU )LIWK DQG )LUVW $PHQGPHQW ULJKWV� DOOHJLQJ
WKDW WKH ,16 ZDV ´VHOHFWLYHO\ HQIRUFLQJµ WKH LPPLJUDWLRQ ODZV
DJDLQVW WKHP EHFDXVH RI WKHLU DIILOLDWLRQ ZLWK D SROLWLFDOO\
XQSRSXODU JURXS��� :KLOH WKH FDVH RVFLOODWHG EHWZHHQ WKH GLVWULFW
FRXUW DQG WKH 1LQWK &LUFXLW� &RQJUHVV SDVVHG WKH ,,5,5$
FRQWDLQLQJ WKH MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ VHFWLRQ �����J����

�� 6HH 'RXJKHUW\� VXSUD QRWH ��� DW ���²��� )RU RWKHU FDVHV ZKHUH WKH 6XSUHPH
&RXUW IROORZHG WKLV DSSURDFK LQ WKH LPPLJUDWLRQ FRQWH[W DV ZHOO DV RWKHU FRQWH[WV LQ ZKLFK
&RQJUHVV DWWHPSWHG WR SUHFOXGH MXGLFLDO UHYLHZ� VHH� H�J�� 0F1DU\ Y� +DLWLDQ 5HIXJHH &WU��
,QF�� ��� 8�6� ��� ������� :HEVWHU Y� 'RH� ��� 8�6� ��� ������� 8QLWHG 6WDWHV Y� 0HQGR]D�
/RSH]� ��� 8�6� ��� ������� %RZHQ Y� 0LFKLJDQ $FDG� RI )DPLO\ 3K\VLFLDQV� ��� 8�6� ���
������� -RKQVRQ Y� 5RELVRQ� ��� 8�6� ��� ������� 2HVWHUHLFK Y� 6HOHFWLYH 6HUY� 6\V� /RFDO %G�
1R� ��� ��� 8�6� ��� �������

�� 5HQR ��� 8�6� DW ���� 7KH FDVH HYHQWXDOO\ DUULYHG DW WKH 6XSUHPH &RXUW
DIWHU D FRPSOLFDWHG SURFHGXUDO KLVWRU\� ,G� DW ���²���

�� $ WHPSRUDU\ UHVLGHQW RI WKH 8QLWHG 6WDWHV LV RQH ZKR UHFHLYHV D YLVD WR
UHPDLQ LQ WKH FRXQWU\ IRU D VSHFLILHG GXUDWLRQ RI WLPH� XVXDOO\ IRU SXUSRVHV UHODWHG WR
EXVLQHVV RU HGXFDWLRQ� 7KH ,16 RULJLQDOO\ FKDUJHG WKH LQGLYLGXDOV XQGHU WKH QRZ�
UHSHDOHG 0F&DUUUDQ�:DOWHU $FW� ZKLFK DW WKH WLPH DOORZHG IRU GHSRUWDWLRQ RI DOLHQV
ZKRP ZHUH IRXQG WR DGYRFDWH FRPPXQLVP� EHFDXVH WKH LQGLYLGXDOV ZHUH PHPEHUV RI WKH
3RSXODU )URQW IRU WKH /LEHUDWLRQ RI 3DOHVWLQH �3)/3�� D JURXS WKDW WKH JRYHUQPHQW
GHWHUPLQHG WR EH D WHUURULVW DQG FRPPXQLVP DGYRFDF\ RUJDQL]DWLRQ� ,G� DW ���²��� :KHQ
WKH LQGLYLGXDOV ILOHG VXLW� WKH ,16 GURSSHG WKH DGYRFDF\�RI�FRPPXQLVP FKDUJHV� EXW WKH
FKDUJHV IRU RYHUVWD\LQJ WKH YLVDV DQG IDLOLQJ WR PDLQWDLQ VWXGHQW VWDWXV UHPDLQHG� ,G�

�� ,G�
�� 7KH SURFHGXUDO KLVWRU\ LV DV IROORZV� DOO RI WKH LQGLYLGXDOV FKDUJHG UHFHLYHG

SUHOLPLQDU\ LQMXQFWLRQV DJDLQVW WKHLU UHPRYDO SURFHHGLQJV LQ ����� RQO\ VL[ RI ZKLFK ZHUH
XSKHOG E\ WKH 1LQWK &LUFXLW� 7KH 1LQWK &LUFXLW UHYHUVHG WKH LQMXQFWLRQV IRU WKH UHPDLQLQJ
WZR LQGLYLGXDOV³+DPLGH DQG 6KHKDGHK³DQG UHPDQGHG WKH FDVH WR WKH GLVWULFW FRXUW� ZKLFK
UHLQVWDWHG WKH LQMXQFWLRQV� 7KH $WWRUQH\ *HQHUDO DSSHDOHG WKLV GHFLVLRQ DV WR +DPLGH DQG
6KHKDGHK� DQG WKH DSSHDO ZDV SHQGLQJ LQ WKH 1LQWK &LUFXLW DW WKH WLPH &RQJUHVV SDVVHG WKH
,,5,5$� $IWHU WKH ,,5,5$·V HQDFWPHQW� KRZHYHU� WKH $WWRUQH\ *HQHUDO ILOHG PRWLRQV LQ ERWK
WKH GLVWULFW FRXUW DQG WKH 1LQWK &LUFXLW IRU GLVPLVVDO GXH WR D ODFN RI VXEMHFW PDWWHU
MXULVGLFWLRQ SXUVXDQW WR VHFWLRQ �����J�� $IWHU WKH GLVWULFW FRXUW GHQLHG WKH PRWLRQ� WKH
$WWRUQH\ *HQHUDO DSSHDOHG WR WKH 1LQWK &LUFXLW� 7KLV DSSHDO ZDV FRQVROLGDWHG ZLWK WKH
$WWRUQH\ *HQHUDO·V SUHYLRXV DSSHDO UHJDUGLQJ WKH DZDUGHG LQMXQFWLRQ RI UHPRYDO SURFHHGLQJV
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8SRQ WKH ,,5,5$·V HQDFWPHQW� WKH $WWRUQH\ *HQHUDO PRYHG WR
GLVPLVV WKH VXLW IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ SXUVXDQW WR
WKH QHZ MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ��� $IWHU WKH GLVWULFW FRXUW
GHQLHG WKH PRWLRQ DQG WKH 1LQWK &LUFXLW DIILUPHG� WKH TXHVWLRQ RI
WKH VFRSH RI VHFWLRQ �����J� UHDFKHG WKH 6XSUHPH &RXUW� QHDUO\
WZHOYH \HDUV DIWHU WKH FDVH EHJDQ���

7KH 6XSUHPH &RXUW OLPLWHG WKH UHYLHZ�SUHFOXGLQJ SRZHU
RI WKH VWDWXWH WR RQO\ WKUHH ´GLVFUHWH DFWLRQVµ WDNHQ E\ WKH
$WWRUQH\ *HQHUDO� WKH GHFLVLRQ WR ��� ´FRPPHQFH SURFHHGLQJV�µ
��� ´DGMXGLFDWH FDVHV�µ DQG ��� ´H[HFXWH UHPRYDO RUGHUV�µ�� 7KH
6XSUHPH &RXUW UHDVRQHG WKDW &RQJUHVV GLG QRW LQWHQG WR EDU DQ\
FODLP DW DOO UHODWHG WR D GHSRUWDWLRQ SURFHHGLQJ��� 5DWKHU� WKH
PDMRULW\ UHDVRQHG WKDW &RQJUHVV KDG ´JRRG UHDVRQ � � � WR IRFXV
VSHFLDO DWWHQWLRQ XSRQ� DQG PDNH VSHFLDO SURYLVLRQ IRUµ WKHVH
WKUHH DFWV� DOO RI ZKLFK³ZKHWKHU LQ UHJDUGV WR LQLWLDWLRQ RI D
UHPRYDO SURFHHGLQJ RU LWV SURVHFXWLRQ³LQYROYH VRPH OHYHO RI
GLVFUHWLRQ E\ WKH $WWRUQH\ *HQHUDO��� ,Q SDUWLFXODU� WKH PDMRULW\
HPSKDVL]HG WKDW WKH $WWRUQH\ *HQHUDO VKRXOG UHWDLQ WKH DELOLW\
WR GHFLGH ZKHWKHU WR LQLWLDWH D UHPRYDO SURFHHGLQJ LQ WKH ILUVW
SODFH� DV ZHOO DV WKH DELOLW\ WR DEDQGRQ D SURFHHGLQJ IRU DQ\
UHDVRQ DW DQ\ WLPH� UHDVRQLQJ WKDW VHYHUDO RWKHU SURYLVLRQV RI
WKH ,,5,5$ ZHUH DOVR DLPHG DW SURWHFWLQJ H[HFXWLYH GLVFUHWLRQ���

%\ OLPLWLQJ WKH UHDFK RI VHFWLRQ �����J� WR WKHVH WKUHH
FDWHJRULHV� WKH 6XSUHPH &RXUW OHIW WKH GRRU RSHQ IRU MXGLFLDO UHYLHZ
RI LPPLJUDWLRQ SURFHHGLQJV LQ VHYHUDO FLUFXPVWDQFHV ZKLFK IDOO
RXWVLGH WKH VWDWXWH·V FRYHUDJH��� 7KH PDMRULW\ OLVWHG WKH IROORZLQJ
H[DPSOHVZKHUH D SHWLWLRQHU FRXOG REWDLQ MXGLFLDO UHYLHZ� ´GHFLVLRQV
WR RSHQ DQ LQYHVWLJDWLRQ� WR VXUYHLO WKH VXVSHFWHG YLRODWRU� WR
UHVFKHGXOH WKH GHSRUWDWLRQ KHDULQJ� WR LQFOXGH YDULRXV SURYLVLRQV
LQ WKH ILQDO RUGHU WKDW LV WKH SURGXFW RI WKH DGMXGLFDWLRQ� DQG WR

WR +DPLGH DQG 6KHKDGHK� ,W LV WKLV LVVXH RI MXULVGLFWLRQ ZKLFK XOWLPDWHO\ EHFRPHV WKH IRFXV
RI WKH 6XSUHPH &RXUW·V GHFLVLRQ� ,G� DW ���²���

�� ,G�
�� ,G�
�� ,G� DW ��� �HPSKDVLV RPLWWHG��
�� ,G� DW ���²��� :ULWLQJ IRU WKH PDMRULW\� -XVWLFH 6FDOLD IDPRXVO\ QRWHG�

,W LV LPSODXVLEOH WKDW WKH PHQWLRQ RI WKUHH GLVFUHWH HYHQWV DORQJ WKH URDG WR
GHSRUWDWLRQ ZDV D VKRUWKDQGZD\ RI UHIHUULQJ WR DOO FODLPV DULVLQJ IURP GHSRUWDWLRQ
SURFHHGLQJV� 1RW EHFDXVH &RQJUHVV LV WRR XQSRHWLF WR XVH V\QHFGRFKH� EXW EHFDXVH
WKDW OLWHUDU\ GHYLFH LV LQFRPSDWLEOH ZLWK WKH QHHG IRU SUHFLVLRQ LQ OHJLVODWLYH
GUDIWLQJ� :H DUH DZDUH RI QR RWKHU LQVWDQFH LQ WKH 8QLWHG 6WDWHV &RGH LQ ZKLFK
ODQJXDJH VXFK DV WKLV KDV EHHQ XVHG WR LPSRVH D JHQHUDO MXULVGLFWLRQ OLPLWDWLRQ � � � �

,G� DW ����
�� ,G� DW ����
�� ,G� DW ���²���
�� ,G� DW ����
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UHʦʮʬH UHʥRQʬLGHUDʭLRQ Rʦ ʭʨDʭ RUGHUʠˡʶ� 6ʮUHO\� ʭʨH 6ʮʪUHʩH ʹRʮUʭ
GLG QRʭ ʩHDQ ʭʨLʬ ʭR ʤH DQ HʯʨDʮʬʭLYH OLʬʭ Rʦ ʥLUʥʮʩʬʭDQʥHʬ� ʤʮʭ
UDʭʨHU ʩHUHO\ ʩHDQʭ ʭR ʨLʧʨOLʧʨʭ LQʬʭDQʥHʬ ZʨHUH ʭʨH ʬʭDʭʮʭH˝
ʨDYLQʧ ʤHHQ QDUURZO\ ʥRQʬʭUʮHG˝ʥRʮOG QRʭ ʤDU UHYLHZʠʶ�

ˀʨHUH ʭʨH ʩDʰRULʭ\ LQ 5HQRʩLʬʬʭHʪʪHG� ʨRZHYHU� OD\ QRʭ
ZLʭʨ Lʭʬ LQʭHUʪUHʭDʭLRQ Rʦ ʭʨH ʬʭDʭʮʭH� ʤʮʭ ZLʭʨ RʮʭULʧʨʭ GLʬʩLʬʬDO
Rʦ ʭʨH ʣʩHULʥDQʟʣUDʤ ʣQʭLʟʺLʬʥULʩLQDʭLRQ ʹRʩʩLʭʭHH˞ʬ ʝʣʺʹʞ
ʥRQʬʭLʭʮʭLRQDO ʬHOHʥʭLYH HQʦRUʥHʩHQʭ ʥODLʩʬ LQ OLʧʨʭ Rʦ ʭʨH QHZ
LQʭHUʪUHʭDʭLRQ Rʦ ʬHʥʭLRQ ��ʶ�ʝʧʞʠʶʵ ʿʨH ʹRʮUʭ ʤULHʦO\ ʥRQʬLGHUHG
ZʨHʭʨHU ʭʨH GRʥʭULQH Rʦ ʥRQʬʭLʭʮʭLRQDO GRʮʤʭ ʥRʮOG DʪʪO\ ʭR ʭʨH
ʪHʭLʭLRQHUʬ˞ ʻLUʬʭ ʣʩHQGʩHQʭ ʥODLʩʬʠʶʶ ʿʨH ʪULQʥLʪOH Rʦ
ʥRQʬʭLʭʮʭLRQDO GRʮʤʭ UHʫʮLUHʬ D ʥRʮUʭ ʭR ʦLUʬʭ GHʭHUʩLQH ZʨHʭʨHU
D ʥʨDOOHQʧHG ʬʭDʭʮʭH ʥDQ ʤH ʥRQʬʭUʮHG ʥRQʬLʬʭHQʭO\ ʬR ʭʨDʭ ʭʨH
ʥRQʬʭLʭʮʭLRQDO ʥʨDOOHQʧH ʩD\ ʤH DYRLGHGʠʶ� (ʬʬHQʭLDOO\� ZʨHUH
ʭʨHUH DUH ˠʭZR ʪRʬʬLʤOH LQʭHUʪUHʭDʭLRQʬ Rʦ D ʬʭDʭʮʭH� ʤ\ RQH Rʦ
ZʨLʥʨ Lʭ ZRʮOG ʤH ʮQʥRQʬʭLʭʮʭLRQDO DQG ʭʨH RʭʨHU YDOLG�ˡ ʭʨH
6ʮʪUHʩH ʹRʮUʭ˞ʬ Gʮʭ\ Lʬ ʭR HʩʤUDʥH ʭʨH LQʭHUʪUHʭDʭLRQ ZʨLʥʨ
DYRLGʬ QʮOOLʦ\LQʧ ʭʨH OHʧLʬODʭLRQʠʶʡ %HʥDʮʬH ʭʨH 6ʮʪUHʩH ʹRʮUʭ
DʥNQRZOHGʧHG ʭʨDʭ DOLHQʬ ʮQODZʦʮOO\ ʪUHʬHQʭ LQ ʭʨH 8QLʭHG
6ʭDʭHʬ ʥRʩʩLʭ DQ RQʧRLQʧ YLRODʭLRQ ʤ\ UHʩDLQLQʧ LQ ʭʨH ʥRʮQʭU\�
DQG Dʬ ʬʮʥʨ� ʨDYH ˠQR ʥRQʬʭLʭʮʭLRQDO ULʧʨʭ ʭR DʬʬHUʭ ʬHOHʥʭLYH

ʶ� ,G�
ʶ� ʿʨH6ʮʪUHʩHʹRʮUʭ˞ʬ ʮʬH Rʦ ʭʨHʪʨUDʬH ˠʬʮʥʨDʬ�ˡ D ʭHUʩZʨLʥʨ Lʬ ˠʮʬHG ʭR LQʭURGʮʥH

DQ HʯDʩʪOH RU ʬHULHʬ Rʦ HʯDʩʪOHʬ�ˡ ʬʮʧʧHʬʭʬ ʭʨDʭ ʭʨH OLʬʭ Rʦ ʥLUʥʮʩʬʭDQʥHʬ ZʨHUH ʰʮGLʥLDO UHYLHZ
UHʩDLQʬ ʪRʬʬLʤOH Lʬ RʪHQʟHQGHGʠ ,G� ʝˠʿʨHUH DUH Rʦ ʥRʮUʬH ʩDQ\ RʭʨHU GHʥLʬLRQʬ RU DʥʭLRQʬ ʭʨDʭ
ʩD\ ʤH ʪDUʭ Rʦ ʭʨH GHʪRUʭDʭLRQ ʪURʥHʬʬ˝VXFK DV ʭʨH GHʥLʬLRQʬ ʭR RʪHQDQ LQYHʬʭLʧDʭLRQ� ʭR ʬʮUYHLO
ʭʨH ʬʮʬʪHʥʭHG YLRODʭRU� ʭR UHʬʥʨHGʮOH ʭʨH GHʪRUʭDʭLRQ ʨHDULQʧ� ʭR LQʥOʮGH YDULRʮʬ ʪURYLʬLRQʬ LQ
ʭʨH ʦLQDO RUGHU ʭʨDʭ Lʬ ʭʨH ʪURGʮʥʭ Rʦ ʭʨH DGʰʮGLʥDʭLRQ� DQG ʭR UHʦʮʬH UHʥRQʬLGHUDʭLRQ Rʦ ʭʨDʭ
RUGHUʠˡʞ ʝHʩʪʨDʬLʬ DGGHGʞʸ 6XFK DV� 0(55,ʣ0ʟˀ(%6ʿ(5 ʺ,ʹʿ,21ʣ5< ʨʭʭʪʬʷʴʴZZZʠʩHUULDʩʟ
ZHʤʬʭHUʠʥRʩʴGLʥʭLRQDU\ʴʬʮʥʨː��Dʬ ˃ʨʭʭʪʬʷʴʴʪHUʩDʠʥʥʴʼʺ1ʡʟ16ʽ*˄ʸ VHH DOVR ʺRʮʧʨHUʭ\� VXSUD
QRʭH ��� Dʭ �ʵ�˟ʵʡ ʝˠʿʨHʹRʮUʭ ʦʮUʭʨHU ʰʮʬʭLʦLHG Lʭʬ LQʭHUʪUHʭDʭLRQʤ\ HʯʪODLQLQʧ ʭʨDʭ ʠ ʠ ʠ ʠ ��ʶ�ʝʧʞ
ZDʬ DLʩHG Dʭ UHGʮʥLQʧ ʰʮGLʥLDO UHʬʭUDLQʭ Rʦ ʭʨH ʣʭʭRUQH\ *HQHUDO˞ʬ HʯHUʥLʬH Rʦ ʪURʬHʥʮʭRULDO
GLʬʥUHʭLRQ Dʬ ZHOO Dʬ ʭʨH ʦUDʧʩHQʭDʭLRQ DQG ʪURORQʧDʭLRQ Rʦ UHʩRYDO ʪURʥHHGLQʧʬʠˡʞʠ

ʶʵ 6HH 5HQR� ʶ�ʶ 8ʠ6ʠ Dʭ ʵ��˟ʢ�ʠ ʿʨH ʣʣʺʹ Lʬ DQ RUʧDQL˅DʭLRQ GHGLʥDʭHG ʭR
ˠGHʦHQGLQʧ ʭʨH ULʧʨʭʬ Rʦ ʪHRʪOH Rʦ ʣUDʤ GHʬʥHQʭ DQG ʪURʩRʭLQʧ ʭʨHLU ULʥʨ ʥʮOʭʮUDO ʨHULʭDʧHʠˡ
$PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPPLWWHH �$'&�� ʹ8/ʿ85ʣ/ ʿ285,60ʺʹ� ʨʭʭʪʬʷʴʴZZZʠʥ
ʮOʭʮUDOʭRʮULʬʩGʥʠRUʧʴʪRUʭDOʴDʩHULʥDQʟDUDʤʟDQʭLʟGLʬʥULʩLQDʭLRQʟʥRʩʩLʭʭHHʟDGʥʲʷˣʷʭHʯʭˌʻRʮQGH
Gː��LQː���ʢ��ː�ʹː��ʭʨHː��ʣʩHULʥDQ�ʪURʩRʭLQʧː��ʭʨHLUː��ULʥʨː��ʥʮOʭʮUDOː��ʨHULʭD
ʧH ˃ʨʭʭʪʬʷʴʴʪHUʩDʠʥʥʴ8��˂ʟʣʽˀ%˄ʠʿʨHRUʧDQL˅DʭLRQʤURʮʧʨʭ ʬRʮʧʨʭ ʬʮLʭ RQʤHʨDOʦ Rʦ ʭʨHDʦʦHʥʭHG
LQGLYLGʮDOʬ LQ 5HQRʠ 5HQR� ʶ�ʶ 8ʠ6ʠ Dʭ ʵ��˟ʢ� ʝ�ʢʢʢʞʠ ʿʨH ʬHOHʥʭLYH HQʦRUʥHʩHQʭ ʥODLʩʬ DUH
ʧURʮQGHG LQ ʭʨH ʹRQʬʭLʭʮʭLRQ ʬʮʥʨ ʭʨDʭ ʭʨHʬH ʥODLʩʬ DOOHʧH ʭʨDʭ LʩʩLʧUDʭLRQ RʦʦLʥHUʬ
ʪʮUʪRʬHʦʮOO\ ʥʨRʬH ʭʨH ʪHʭLʭLRQHUʬ ʦRU GHʪRUʭDʭLRQEHFDXVH Rʦ ʭʨHLU YLHZʬ˝DQDʥʭLRQZʨLʥʨZRʮOG
YLRODʭH ʭʨH ʻLUʬʭ ʣʩHQGʩHQʭʠ6HH LG� Dʭ ʵ��ʠ

ʶʶ 6HH 5HQR� ʶ�ʶ 8ʠ6ʠ Dʭ ʵ��ʠ
ʶ� ʣʬʨZDQGHU Yʠ ʿHQQHʬʬHH 9DOOH\ ʣʮʭʨʠ� �ʢʡ 8ʠ6ʠ ���� �ʵ� ʝ�ʢ��ʞ ʝ%UDQGHLʬ�

ʽʠ� ʥRQʥʮUULQʧʞʠ
ʶʡ 1ʠ/ʠ5ʠ%ʠ Yʠ ʽRQHʬ ʳ /DʮʧʨOLQ 6ʭHHO ʹRUʪʠ� ��� 8ʠ6ʠ �� �� ʝ�ʢ�ʡʞʠ ʣQRʭʨHU ʥDʬH

LQYROYLQʧ ʭʨH 1DʭLRQDO /DʤRU 5HODʭLRQʬ %RDUG LQYROYHG ʭʨH ʫʮHʬʭLRQ Rʦ ZʨHʭʨHU ʭʨH 1DʭLRQDO
/DʤRU 5HODʭLRQʬ %RDUG ʝ1/5%ʞ ʨDG ʰʮULʬGLʥʭLRQ RYHU HʩʪOR\HHʬ Dʭ UHOLʧLRʮʬ ʬʥʨRROʬʠ ʿʨH
6ʮʪUHʩH ʹRʮUʭ DʪʪOLHG ʭʨH GRʥʭULQH Rʦ ʥRQʬʭLʭʮʭLRQDO GRʮʤʭ DQG ʥRQʬʭUʮHG ʭʨH ʬʭDʭʮʭH ʭR
ʪUHYHQʭ 1/5% ʰʮULʬGLʥʭLRQ LQ RUGHU ʭR DYRLG ʭʨH ʹRʮUʭ˞ʬ QHHG ʭR DGGUHʬʬ ʬHULRʮʬ ʥRQʬʭLʭʮʭLRQDO
ʫʮHʬʭLRQʬʠ 6HH1ʠ/ʠ5ʠ%ʠ Yʠ ʹDʭʨROLʥ %LʬʨRʪ Rʦ ʹʨLʠ� ʵʵ� 8ʠ6ʠ ʵʢ�� ʶ�ʵ˟�ʡ ʝ�ʢ�ʡʞʠ
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HQIRUFHPHQW DV D GHIHQVHµ WR GHSRUWDWLRQ� WKH PDMRULW\ UHIXVHG
WR DSSO\ WKH GRFWULQH RI FRQVWLWXWLRQDO GRXEW WR WKH $$'&·V
FODLPV DQG WKHUHE\ DYRLGHG WKH VHULRXV FRQVWLWXWLRQDO TXHVWLRQ���
+RZHYHU� WKH &RXUW OHIW RSHQ WKH SRVVLELOLW\ RI GRLQJ VR LQ D FDVH
ZKHUH WKH DOOHJHG GLVFULPLQDWLRQ LV ´VR RXWUDJHRXVµ DV WR FDOO LQWR
TXHVWLRQ WKH YDOLGLW\ RI WKH H[HFXWLYH·V GHFLVLRQ�PDNLQJ���

7KH 6XSUHPH &RXUW·V UXOLQJ LQ 5HQR QRW RQO\ VXJJHVWHG
WKDW VHFWLRQ �����J�·V DSSOLFDWLRQ WR FRQVWLWXWLRQDO TXHVWLRQV DUH
PRUH WHQXRXV WKDQ ZRXOG DSSHDU DW ILUVW EOXVK� EXW DOVR OHIW WKH
VWDWXWH LWVHOI ULSH IRU D FRQVWLWXWLRQDO FKDOOHQJH� )LUVW� WKH
PDMRULW\ GRHV QRW GHILQH ZKDW ZRXOG FRQVWLWXWH D FDVH ZLWK VXFK
´RXWUDJHRXVµ GLVFULPLQDWLRQ� LQVWHDG� WKH 6XSUHPH &RXUW GXFNV
WKH TXHVWLRQ E\ OHDYLQJ WKH GHWHUPLQDWLRQ WR GLVWULFW DQG FLUFXLW
FRXUWV RQ D FDVH�E\�FDVH EDVLV��� 2I FRXUVH� WKLV QDWXUDOO\ OHDGV
WR WKH FLUFXLW FRQIXVLRQ DQG WKH DUWLILFLDO FUHDWLRQ RI H[FHSWLRQV�
ZKLFK LQ PDQ\ FDVHV HURGH WKH SUHFHGHQWLDO KROGLQJ���

6HFRQG� WKH FRQFXUULQJ DQG GLVVHQWLQJ RSLQLRQV LQ 5HQR
VXJJHVW WKDW D 6XSUHPH &RXUW ZLWK D GLIIHUHQW PDNHXS PLJKW EH
ZLOOLQJ WR UHFRQVLGHU WKH VWDWXWH·V DSSOLFDELOLW\ ZLWK UHVSHFW WR
SDOSDEOH YLRODWLRQV RI FRQVWLWXWLRQDO ULJKWV³QDPHO\� HJUHJLRXV
PLVFDUULDJHV RI GXH SURFHVV³SDUWLFXODUO\ ZKHUH KDEHDV FRUSXV
UHOLHI LV XQDYDLODEOH��� 6SHFLILFDOO\� -XVWLFH *LQVEXUJ·V
FRQFXUUHQFH KLJKOLJKWV WKH DPELJXLW\ RI ´RXWUDJHRXVµ
GLVFULPLQDWLRQ E\ VXJJHVWLQJ WKDW D SODLQWLII PLJKW EH DEOH WR
UHFHLYH LPPHGLDWH UHYLHZ RI ,16 DFWLRQ LI WKDW SODLQWLII FRXOG
VKRZ D KLJK SUREDELOLW\ RI VXFFHVV RQ WKH PHULWV RI WKH FDVH� D
´FKLOOLQJ HIIHFWµ RQ WKH H[HUFLVH RI D FRQVWLWXWLRQDO ULJKW� DQG D
´IODJUDQWO\ LPSURSHUµ DFW RI WKH DJHQF\��� <HW LQ KLV GLVVHQW�
-XVWLFH 6RXWHU DGPRQLVKHG WKH PDMRULW\·V LQWHUSUHWDWLRQ RI WKH

�� 5HQR� ���8�6� DW ���� 7KH &RXUW ZHQW RQ� VWDWLQJ WKDW ´>Z@KLOH WKH FRQVHTXHQFHV
RI GHSRUWDWLRQ PD\ DVVXUHGO\ EH JUDYH� WKH\ DUH QRW LPSRVHG DV D SXQLVKPHQW�µ ,G� DW ����
$UJXDEO\� WKLV LV ZKHUH WKH FDVH GUDZV WKH PRVW FULWLFLVP� DQG QRW PHUHO\ IURP VFKRODUV�
-XVWLFH *LQVEXUJ ILOHG D FRQFXUULQJ RSLQLRQ EXW VXJJHVWHG WKH SRVVLELOLW\ RI DQ LQWHUORFXWRU\
LQWHUYHQWLRQ ZKHQ ´WKH ,16 DFW LQ EDG IDLWK� ODZOHVVO\� RU LQ SDWHQW YLRODWLRQ RI FRQVWLWXWLRQDO
ULJKWV�µ ,G� DW ��� *LQVEXUJ� -�� FRQFXUULQJ��

�� ,G� DW ����
�� ,G�
�� )RU D GLVFXVVLRQ RI VXFK H[FHSWLRQV DQG FRQIXVLRQ� VHH $UFH Y� 8QLWHG 6WDWHV� ���

)��G ���� ������ ��WK &LU� ����� �SHU FXULDP�� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ������
��WK &LU� ������ *DUFLD Y� $WW·\ *HQ�� ��� )��G ���� ��� ��G &LU� ������ +XPSKULHV Y� 9DULRXV
)HG� 86,16 (PSV�� ��� )��G ���� ������ ��WK &LU� ������ VHH DOVR LQIUD 3DUW ,,�

�� 6HH 5HQR� ��� 8�6� DW ���²�� �*LQVEXUJ� -�� FRQFXUULQJ�� LG� DW ���²��
�6RXWHU� -�� GLVVHQWLQJ��

�� ,G� DW ��� �*LQVEXUJ� -�� FRQFXUULQJ�� (ODERUDWLQJ IXUWKHU� -XVWLFH *LQVEXUJ QRWHG
WKDW� LQ UHJDUGV WR VHOHFWLYH HQIRUFHPHQW� WKH ¶́GHFLVLRQ WR SURVHFXWH PD\ QRW EH GHOLEHUDWHO\
EDVHG XSRQ DQ XQMXVWLILDEOH VWDQGDUG VXFK DV UDFH� UHOLJLRQ� RU RWKHU DUELWUDU\ FODVVLILFDWLRQ�
LQFOXGLQJ WKH H[HUFLVH RI SURWHFWHG VWDWXWRU\ DQG FRQVWLWXWLRQDO ULJKWV�· , DP QRW SHUVXDGHG WKDW
VHOHFWLYH HQIRUFHPHQW RI GHSRUWDWLRQ ODZV VKRXOG EH H[HPSW IURP WKDW SUHVFULSWLRQ�µ ,G� DW ���
�LQWHUQDO FLWDWLRQV RPLWWHG� �TXRWLQJ:D\WH Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ��� ��������
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VWDWXWH PRUH EURDGO\��� 5HFRJQL]LQJ WKH &RXUW·V H[WUHPH
GHIHUHQFH WR WKH OHJLVODWXUH DQG H[HFXWLYH LQ PDWWHUV RI
LPPLJUDWLRQ ODZ� -XVWLFH 6RXWHU VXJJHVWHG WKDW WKH PDMRULW\·V
GHFLVLRQ WR SUHFOXGH MXGLFLDO UHYLHZ IRU PRVW UHPRYDO FODLPV
EURXJKW E\ DOLHQV OHIW D GDQJHURXV GRRU RSHQ IRU &RQJUHVV WR
H[WHQG WKH &RXUW·V UHDVRQLQJ E\ ZD\ RI OHJLVODWLRQ DV D PHDQV WR
´EORFN HYHU\ UHPHG\ IRU HQIRUFLQJ D FRQVWLWXWLRQDO ULJKW�µ��

,,� 7+( 63/,7� )$&76� ),1',1*6� )/$:6� $1'
6+257&20,1*6 2) 6,/9$ $1' $5&(

'HVSLWH WKH 6XSUHPH &RXUW·V LQWHUSUHWDWLRQ RI WKH
MXULVGLFWLRQ�VWULSSLQJ ODQJXDJH LQ � 8�6�&� � �����J�� FRXUWV KDYH
VWUXJJOHG WR DSSO\ WKH ODZ LQ D FRQVLVWHQW� FRKHUHQW PDQQHU���
7KRXJK PLQLPDOO\ GLVFXVVHG LQ WKH FDVHV� WKH IDFWV� RI 6LOYD Y�
8QLWHG 6WDWHV DQG$UFH Y� 8QLWHG 6WDWHV DUH VWULNLQJO\ VLPLODU� %RWK
FDVHV LQYROYHG LQGLYLGXDOV ZKR UHVLGHG LQ WKH 8QLWHG 6WDWHV IRU
\HDUV SULRU WR DQ\ UHPRYDO SURFHHGLQJV� ZKR ZHUH LQHYLWDEO\
ZURQJIXOO\ UHPRYHG IURP WKH FRXQWU\� DQG ZKR WKHUHDIWHU EURXJKW
FODLPV SXUVXDQW WR WKH )7&$ IRU GDPDJHV UHVXOWLQJ IURP WKDW
XQODZIXO UHPRYDO��� :KLOH WKH (LJKWK DQG 1LQWK &LUFXLWV UHDFKHG
GLIIHUHQW RXWFRPHV DV WR ZKHWKHU VHFWLRQ �����J� EDUV IHGHUDO
FRXUWV IURP KHDULQJ WKHVH )7&$ FODLPV IRU GDPDJHV� WKH FRXUWV
DSSHDUHG WR DJUHH WKDW WKH VWDWXWH PXVW EH DSSOLHG QDUURZO\�
VHHPLQJO\ LQ NHHSLQJ ZLWK WKH 6XSUHPH &RXUW·V GHFLVLRQ LQ 5HQR���
7KLV 3DUW GLVVHFWV WKH RXWFRPHV DQG UHDVRQLQJ RI ERWK FDVHV DQG
FULWLTXHV WKH PHWKRGV HPSOR\HG E\ ERWK FRXUWV� H[SRVLQJ WKH QHHG
IRU D QHZ FRQVWLWXWLRQDO FKDOOHQJH WR VHFWLRQ �����J��

$� 'HQ\LQJ -XULVGLFWLRQ� 7KH (LJKWK &LUFXLW $SSURDFK WR
6HFWLRQ �����J�

7KH (LJKWK &LUFXLW EOLQGHG LWVHOI WR ZURQJIXOO\ UHPRYHG
LPPLJUDQWV DQG IRXQG WKDW LW ODFNHG DXWKRULW\ WR HQWHUWDLQ VXLWV
IRU GDPDJHV XQGHU WKH )7&$��� -HVXV (GXDUGR /RSH] 6LOYD EHFDPH
D SHUPDQHQW UHVLGHQW RI WKH 8QLWHG 6WDWHV LQ ���� DQG ODZIXOO\

�� ,G� DW ����
�� ,G�
�� 6HH� H�J�� $UFH Y� 8QLWHG 6WDWHV� ��� )��G ���� ���²�� ��WK &LU� ����� �SHU

FXULDP�� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ���²�� ��WK &LU� ������ *DUFLD Y� $WW·\ *HQ��
��� )��G ���� ��� ��G &LU� ������ +XPSKULHV Y� 9DULRXV )HG� 86,16 (PSV�� ��� )��G ����
���²�� ��WK &LU� ������

�� 6HH $UFH� ��� )��G DW ���²��� 6LOYD� ��� )��G DW ���²���
�� 6HH $UFH� ��� )��G DW ���²��� 6LOYD� ��� )��G DW ���²���
�� 6HH 6LOYD� ��� )��G DW ���²���
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UHVLGHG LQ WKH FRXQWU\ IRU WZHQW\ \HDUV��� $IWHU KH ZDV FRQYLFWHG RI
WZR RIIHQVHV LQ 0LQQHVRWD� '+6 EHJDQ UHPRYDO SURFHHGLQJV
DJDLQVW /RSH] 6LOYD LQ $SULO ������� +RZHYHU� EHFDXVH /RSH] 6LOYD
SURSHUO\ ILOHG DQ DSSHDO WR WKH%RDUG RI ,PPLJUDWLRQ$SSHDOV �%,$��
KH ZDV HQWLWOHG WR DQ DXWRPDWLF VWD\ RI KLV UHPRYDO RUGHU SXUVXDQW
WR IHGHUDO LPPLJUDWLRQ UHJXODWLRQV��� ,Q FOHDU YLRODWLRQ RI WKH VWD\
RI UHPRYDO� '+6 UHPRYHG /RSH] 6LOYD WR 0H[LFR RQ -XO\ ��� �����
ZKHUH KH UHPDLQHG IRU DSSUR[LPDWHO\ WZR PRQWKV XQWLO WKH
$PHULFDQ JRYHUQPHQW UHWXUQHG KLP WR 8QLWHG 6WDWHV DIWHU
´UHDOL]LQJ WKH PLVWDNH�µ�� :KLOH LQ 0H[LFR� /RSH] 6LOYD VXIIHUHG
JUHDW KDUP��� +H HQGXUHG VHSDUDWLRQ ZLWK PLQLPDO FRQWDFW IURP
KLV ZLIH DQG IRXU FKLOGUHQ� DQG KH QR ORQJHU FRXOG UHFHLYH PHGLFDO
WUHDWPHQW IRU KLV PHGLFDO LVVXHV���

8SRQ KLV UHWXUQ WR WKH 8QLWHG 6WDWHV� /RSH] 6LOYD
EURXJKW VXLW YLV�j�YLV WKH )7&$ IRU GDPDJHV IRU WKH KDUP KH
VXIIHUHG IURP KLV ZURQJIXO UHPRYDO� LQFOXGLQJ FODLPV IRU
FRQVWLWXWLRQDO YLRODWLRQV RI KLV )RXUWK DQG )LIWK $PHQGPHQW
ULJKWV��� 7KH 'LVWULFW &RXUW IRU WKH 'LVWULFW RI 0LQQHVRWD�
HPSOR\LQJ D EURDG LQWHUSUHWDWLRQ RI VHFWLRQ �����J�� DFFHSWHG WKH
JRYHUQPHQW·V DUJXPHQW WKDW /RSH] 6LOYD·V FODLPV DURVH IURP WKH
GHFLVLRQ WR H[HFXWH D UHPRYDO RUGHU DQG JUDQWHG WKH
JRYHUQPHQW·V PRWLRQ WR GLVPLVV /RSH] 6LOYD·V FDVH IRU ODFN RI
VXEMHFW PDWWHU MXULVGLFWLRQ���

�� ,G� DW ���� $ SHUPDQHQW UHVLGHQW LV D ´SHUVRQ ZKR KDV EHHQ JUDQWHG ¶WKH VWDWXV RI
KDYLQJ EHHQ ODZIXOO\ DFFRUGHG WKH SULYLOHJH RI UHVLGLQJ SHUPDQHQWO\ LQ WKH 8QLWHG 6WDWHV DV DQ
LPPLJUDQW LQ DFFRUGDQFH ZLWK WKH LPPLJUDWLRQ ODZV�·µ 5<$1 %$8*+� 8�6� '(3$570(17 2)
+20(/$1'6(&85,7<�2)),&(2),00,*5$7,2167$7,67,&6�$118$/)/2:5(3257�8�6�/$:)8/
3(50$1(175(6,'(176 ���� � ������ �TXRWLQJ � 8�6�&� � �����D������� $IWHU EHFRPLQJ D ODZIXO
SHUPDQHQW UHVLGHQW RI WKH8QLWHG 6WDWHV� /RSH] 6LOYDZDV FRQYLFWHG RI WZR RIIHQVHV� SRVVHVVLRQ RI
D FRQWUROOHG VXEVWDQFH� IRU ZKLFK KH VSHQW IRUW\�ILYH GD\V LQFDUFHUDWHG� DQG LOOHJDO SRVVHVVLRQ RI D
ILUHDUP� %ULHI IRU 5HVSRQGHQW DW ��6LOYD� ��� )��G ��� ��WK &LU� ����� �1R� ���������

�� 6LOYD� ��� )��G DW ����
�� ,G�� VHH DOVR � &�)�5� � �������D� �´([FHSW DV SURYLGHG � � � WKH GHFLVLRQ LQ DQ\

SURFHHGLQJ XQGHU WKLV FKDSWHU IURP ZKLFK DQ DSSHDO WR WKH %RDUG PD\ EH WDNHQ VKDOO QRW EH
H[HFXWHG � � � ZKLOH DQ DSSHDO LV SHQGLQJ RU ZKLOH D FDVH LV EHIRUH WKH %RDUG E\ ZD\ RI
FHUWLILFDWLRQ�µ �HPSKDVLV DGGHG���

�� 6LOYD� ��� )��G DW ����
�� %ULHI IRU 3HWLWLRQHU DW �� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ��� ��WK &LU� �����

�1R� ���������
�� ,G�
�� 6LOYD� ��� )��G DW ����
�� ,G� 7R KHDU DQ\ FDVH� FRXUWV UHTXLUH MXULVGLFWLRQ RYHU WKH ´VXEMHFW PDWWHUµ RI

WKH FDVH� 6XEMHFW PDWWHU MXULVGLFWLRQ FDQ EH FUHDWHG E\ GLYHUVLW\ RU E\ TXHVWLRQV DULVLQJ
XQGHU WKH &RQVWLWXWLRQ �ZKLFK LV ZKDW WKH ODZVXLWV GLVFXVVHG LQ WKLV QRWH FRQFHUQ��
%HFDXVH WKH VWDWXWH HIIHFWLYHO\ VWULSV WKH FRXUWV RI WKH VXEMHFW PDWWHU MXULVGLFWLRQ
UHTXLUHG WR KHDU D ODZVXLW LI LW DURVH IURP RQH RI WKH WKUHH GLVFUHWLRQDU\ DFWV RI WKH '+6�
D 5XOH �� PRWLRQ ZRXOG UHVXOW LQ WKH FDVH EHLQJ GLVPLVVHG� ,G�� VHH DOVR �� 8�6�&� ��
����²����� )HG� 5� &LY� 3� ���E�����D��



����@ :,7+287 $ 92,&(� :,7+287 $ )2580 ����

2Q DSSHDO WR WKH (LJKWK &LUFXLW� /RSH] 6LOYD SUHVHQWHG
WKUHH FHQWUDO DUJXPHQWV��� )LUVW� DQG SHUKDSV PRVW EROGO\� /RSH]
6LOYD FRQWHQGHG WKDW KLV FODLPV GLG QRW� DV WKH GLVWULFW FRXUW KHOG�
´DULVH IURP D GHFLVLRQ � � � WR H[HFXWH D UHPRYDO RUGHU�µ�� 5DWKHU�
/RSH] 6LOYD DVVHUWHG WKDW KLV FODLPV LQVWHDG DURVH IURP D ´YLRODWLRQ
RI WKH VWD\ RI UHPRYDO SURFHHGLQJV�µ�� (VVHQWLDOO\� /RSH] 6LOYD
SULPDULO\ VRXJKW WR GLVWLQJXLVK EHWZHHQ D GLVFUHWLRQDU\ DFWLRQ RQ
EHKDOI RI '+6 WR SK\VLFDOO\ UHPRYH KLP IURP WKH 8QLWHG 6WDWHV³
DQ DFWLRQ ZKLFK ZRXOG OLNHO\ SUHFOXGH MXGLFLDO UHYLHZ³DQG WKH
QRQ�GLVFUHWLRQDU\ GHFLVLRQ RI '+6 WR GHI\ IHGHUDO ODZ E\ UHIXVLQJ
WR DELGH E\ WKH VWD\ RUGHU��� 6HFRQG� /RSH] 6LOYD PDGH D GLVWLQFW
DUJXPHQW WKDW WKH 6HFUHWDU\·V GHFLVLRQ WR LJQRUH WKH VWD\ RI
UHPRYDO RUGHU FRXOG QRW EH HQVQDUHG E\ VHFWLRQ �����J�·V UHDFK
XQGHU WKH 6XSUHPH &RXUW·V LQWHUSUHWDWLRQ LQ 5HQR EHFDXVH WKH
6HFUHWDU\·V GHFLVLRQ WR GHI\ D FRXUW RUGHU ZDV QRW RQH RI WKH WKUHH
GLVFUHWLRQDU\ H[FHSWLRQV��� )LQDOO\� /RSH] 6LOYD³SUDJPDWLFDOO\
OHDQLQJ LQ RQ WKH FRQVWLWXWLRQDO XQFHUWDLQWLHV OHIW RSHQ LQ 5HQR³
FRQWHQGHG WKDW WKH VWDWXWH GRHV QRW DSSO\ WR FRQVWLWXWLRQDO FODLPV
RU WR FODLPV XQGHU WKH )7&$���

7KH (LJKWK &LUFXLW GLVDJUHHG ZLWK /RSH] 6LOYD RQ HYHU\
FRQWHQWLRQ� SURYLGLQJ IODZHG UHDVRQLQJ DW HYHU\ WXUQ��� $V WR WKH
ILUVW DUJXPHQW� WKH (LJKWK &LUFXLW IRXQG WKDW /RSH] 6LOYD
PLVFKDUDFWHUL]HG WKH DFWLRQ EHFDXVH� GHVSLWH IHGHUDO UHJXODWLRQV
SURKLELWLQJ H[HFXWLRQ RI D UHPRYDO RUGHU ZKLOH DQ DGPLQLVWUDWLYH
DSSHDO LV SHQGLQJ� DV LW ZDV KHUH� WKH UHPRYDO RUGHU QHYHUWKHOHVV
´VWLOO H[LVWHG�µ�� 7KH FRXUW� ZLWKRXW H[SODQDWLRQ RU MXVWLILFDWLRQ�
DSSOLHG WKH ´LPPHGLDWH DQG GLUHFW FRQQHFWLRQµ�� WHVW IURP WKH
)LIWK &LUFXLW LQ RUGHU WR UHDVRQ WKDW DOWKRXJK WKH DFWLRQ KHUH
´KDSSHQHG WR EH LQ YLRODWLRQ RI D VWD\� WKH DOLHQ·V FODLPV DUH
GLUHFWO\ FRQQHFWHG WR WKH H[HFXWLRQ RI WKH UHPRYDO RUGHU�µ��

7KH (LJKWK &LUFXLW HPSOR\HG WKH WHVW WKDW ZDV GHYHORSHG
LQ +XPSKULHV Y� 9DULRXV )HGHUDO 86,16 (PSOR\HHV� LQ ZKLFK

�� 6LOYD� ��� )��G DW ���²��� 7KH $PHULFDQ ,PPLJUDWLRQ &RXQFLO DQG WKH
1DWLRQDO ,PPLJUDWLRQ 3URMHFW RI WKH 1DWLRQDO /DZ\HUV *XLOG VXEPLWWHG D EULHI DV DPLFL
FXULDH LQ VXSSRUW RI /RSH] 6LOYD� %ULHI IRU $P� ,PPLJUDWLRQ &RXQFLO DQG WKH 1DW·O
,PPLJUDWLRQ 3URMHFW RI WKH 1DW·O /DZ\HUV *XLOG DV $PLFL &XULDH 6XSSRUWLQJ 3HWLWLRQHU�
6LOYD� ��� )��G ��� ��WK &LU� ����� �1R� ���������

�� 6LOYD� ��� )��G DW ����
�� ,G��HPSKDVLV DGGHG��
�� 6HH LG�
�� ,G� DW ���²���
�� ,G� DW ����
�� ,G� DW ���²���
�� ,G� DW ����
�� ,G� �FLWLQJ +XPSKULHV Y� 9DULRXV )HG� 86,16 (PSV�� ��� )��G ���� ��� ��WK

&LU� ������
�� ,G� �HPSKDVLV DGGHG��
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WKH )LIWK &LUFXLW� LQ D VXLW IRU ZURQJIXO UHPRYDO FODLPLQJ
FRQVWLWXWLRQDO YLRODWLRQV DQG FRPSHQVDWLRQ� FRQVWUXHG WKH
PHDQLQJ RI ´DULVLQJ IURPµ LQ VHFWLRQ �����J���� $OWKRXJK WKH
)LIWK &LUFXLW UHFRJQL]HG WKDW ´DULVLQJ IURPµ LPSOLHV D QH[XV
EHWZHHQ WKH SHWLWLRQHU·V FODLP DQG DQ ,16 RUGHU WKDW LV WLJKWHU
WKDQ D PHUH UHODWLRQ³DQG SURFHHGHG WR H[FOXGH FODLPV ZKLFK
RQO\ KDYH D ´ZHDN� UHPRWH� RU WHQXRXVµ UHODWLRQVKLS WR D
GLVFUHWLRQDU\ DFW RI WKH 6HFUHWDU\³WKH+XPSKULHV FRXUW ZHQW RQ
WR ILQG WKDW� RQ WKH RSSRVLWH HQG RI WKH ´DULVLQJ IURPµ VSHFWUXP�
VHFWLRQ �����J� HQFRPSDVVHV FODLPV ´FRQQHFWHG GLUHFWO\ DQG
LPPHGLDWHO\µ WR WKH 6HFUHWDU\·V GHFLVLRQ WR ´FRPPHQFH
SURFHHGLQJV� DGMXGLFDWH FDVHV� RU H[HFXWH UHPRYDO RUGHUV�µ��

7KH )LIWK &LUFXLW·V DSSURDFK LQ+XPSKULHV� DSSOLHG WR WKH
SHWLWLRQHU·V LQGLYLGXDO FODLPV� VXJJHVWHG WKDW WKH WHVW LV HDVLO\
VDWLVILHG��� ,Q RWKHU ZRUGV� WKH FRXUW LQ +XPSKULHV GHYHORSHG D
WHVW ZKLFK ZRXOG³IRU RVWHQVLEO\ JRRG UHDVRQ³DOORZ WKH FRXUW WR
GLVPLVV DFWLRQV��� +RZHYHU� WKH FRXUW GLG DFNQRZOHGJH FODLPV
ZLWK D SODXVLEOH FRQVWLWXWLRQDO FKDOOHQJH ZKLFK ZRXOG� DW WKH
SUHVHQW WLPH� IDOO XQGHU WKH VFRSH RI VHFWLRQ �����J���� ,Q D
IRRWQRWH� WKH FRXUW SURYLGHG WKDW WKDW DOWKRXJK QRW EHIRUH WKHP
LQ +XPSKULHV DQG WKHUHIRUH QRW DGGUHVVHG� WKH FRXUW UHPDLQHG
FRQFHUQHG DERXW EHLQJ FRQIURQWHG ZLWK WKH TXHVWLRQ RI D JUDYH
FRQVWLWXWLRQDO LPSRUWDQFH LQ WKH IXWXUH ZKHQ D IHGHUDO VWDWXWH

�� 6HH +XPSKULHV� ��� )��G DW ���²���7KH FDVH SUHVHQWV DQ LQWHUHVWLQJ IDFW
SDWWHUQ ZKHUH WKH SHWLWLRQHU� +XPSKULHV� D FLWL]HQ RI .HQ\D ZLWK D 8QLWHG 6WDWHV QRQ�
LPPLJUDQW YLVD� ZRUNHG IRU WKH 8QLWHG 6WDWHV &XVWRPV 6HUYLFH DV D FRQILGHQWLDO
LQIRUPDQW LQ GUXJ�UHODWHG DFWLYLW\� ,G� $OWKRXJK KLV YLVD H[SLUHG� +XPSKULHV PDGH
UHSHDWHG WULSV EHWZHHQ WKH 8QLWHG 6WDWHV DQG .HQ\D DV SDUW RI KLV LQIRUPDQW GXWLHV DQG
ZDV DOORZHG WR UH�HQWHU WKH 8QLWHG 6WDWHV HDFK WLPH EHFDXVH WKH )HGHUDO %XUHDX RI
,QYHVWLJDWLRQ �)%,� ZRXOG SDUROH KLP LQWR WKH FRXQWU\ ´LQ WKH SXEOLF LQWHUHVW�µ ,G� 6RPH
WLPH WKHUHDIWHU� +XPSKULHV EHJDQ ZRUNLQJ ZLWK WKH ,16 DQG )%, LQ DQ LQYHVWLJDWLRQ LQ
ZKLFK WKH JRYHUQPHQW·V WDFWLFV FDXVHG +XPSKULHV FRQFHUQ� ,G $IWHU YRLFLQJ WKLV FRQFHUQ�
WKH ,16 WHUPLQDWHG +XPSKULHV· SDUROH� DQG +XPSKULHV ILOHG VXLW� 7KH IROORZLQJ FODLPV
UHSUHVHQW WKH FRQVWLWXWLRQDO FODLPV DFWXDOO\ HQWHUWDLQHG E\ WKH )LIWK &LUFXLW� LQYROXQWDU\
VHUYLWXGH� PLVWUHDWPHQW ZKLOH LQ GHWHQWLRQ� DQG UHWDOLDWRU\ H[FOXVLRQ �VLPLODU WR WKH
VHOHFWLYH HQIRUFHPHQW FODLPV EURXJKW E\ WKH $$$'& LQ 5HQR�� ,G� DW ���²���

�� ,G DW ���� ,QWHUHVWLQJO\� WKH FRXUW KHUH WUDLOV RII E\ HQJDJLQJ LQ VRPH GLVFXVVLRQ RI
PLQLPXP FRQWDFWV ZLWK D IRUXP DV LW UHODWHV WR ´DULVLQJ RXW RI�µ 8VXDOO\� WKHPLQLPXP FRQWDFWV
DQDO\VLV DULVHV LQ WKH FRQWH[W RI D SHUVRQDO MXULVGLFWLRQ FDOFXOXV³D FDOFXOXV ZKLFK�
XQVXUSULVLQJO\� VWLOO SURYHV GLIILFXOW IRU FRXUWV WR DSSO\ WRGD\�6HH0ZDQL Y� %LQ /DGHQ� ��� )��G
�� �'�&�&LU� ����� �´:KHWKHU WKH H[HUFLVH RI MXULVGLFWLRQ LV FRQVLVWHQWZLWK WKH&RQVWLWXWLRQ WXUQV
RQ ZKHWKHU D GHIHQGDQW KDV VXIILFLHQW FRQWDFWV ZLWK WKH QDWLRQ DV D ZKROH WR VDWLVI\ GXH
SURFHVV�µ�� ,QW·O 6KRH&R� Y� 6WDWH RI:DVKLQJWRQ� ���8�6� ���� ��� ������ �´>1@RZ WKDW WKH FDSLDV
DV UHVSRQGHQGXP KDV JLYHQ ZD\ WR SHUVRQDO VHUYLFH RI VXPPRQV RU RWKHU IRUP RI QRWLFH� GXH
SURFHVV UHTXLUHV RQO\ WKDW LQ RUGHU WR VXEMHFW D GHIHQGDQW WR D MXGJPHQW LQ SHUVRQDP� LI KH QRW
EH SUHVHQWZLWKLQ WKH WHUULWRU\ RI WKH IRUXP� KH KDYH FHUWDLQPLQLPXPFRQWDFWVZLWK LW VXFK WKDW
WKH PDLQWHQDQFH RI WKH VXLW GRHV QRW RIIHQG ¶WUDGLWLRQDO QRWLRQV RI IDLU SOD\ DQG VXEVWDQWLDO
MXVWLFH�·µ �TXRWLQJ0LOLNHQ Y� 0H\HU� ��� 8�6� ���� ��� ���������

�� 6HH +XPSKULHV� ��� )��G DW ���²���
�� 6HH LG�
�� 6HH LG� DW ��� Q���
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VXFK DV VHFWLRQ �����J� LV LQWHUSUHWHG WR SURKLELW D IHGHUDO FRXUW
IURP HQWHUWDLQLQJ D ´FRORUDEOH FRQVWLWXWLRQDO FODLP�µ��

,QWHUHVWLQJO\� WKH (LJKWK &LUFXLW XQDEDVKHGO\ DGRSWHG WKH
+XPSKULHV ´LPPHGLDWH DQG GLUHFW FRQQHFWLRQµ WHVW� VHHPLQJO\
ZLWKRXW FRQFHUQ IRU WKH XQGHUO\LQJ UDWLRQDOH RU ZRUULHV WKH )LIWK
&LUFXLW HOXFLGDWHG UHJDUGLQJ WKH SRWHQWLDO SUHFOXVLRQ RI
FRQVWLWXWLRQDO FODLPV��� $W EHVW� WKH )LIWK &LUFXLW·V WHVW LV
SHUVXDVLYH GLFWD IRU WKH (LJKWK &LUFXLW� EXW LW FDQQRW EH
FRQVLGHUHG FRQWUROOLQJ SUHFHGHQW��� %\ EOLQGO\ DFFHSWLQJ WKH
+XPSKULHV WHVW ZLWKRXW D VKUHG RI MXVWLILFDWLRQ� KRZHYHU� WKH
(LJKWK &LUFXLW JLYHV WKH LPSUHVVLRQ WKDW WKH +XPSKULHV GHFLVLRQ
PD\ DV ZHOO EH ELQGLQJ��� 7KH 6LOYD &RXUW GLG QRW DFNQRZOHGJH
ZKHWKHU LW DFFHSWHG WKH UHDVRQLQJ LQ+XPSKULHV³RU HYHQ� LI LW GLG
ZKROO\ DFFHSW LW� ZK\³EXW WKH FRXUW ZHQW IRUZDUG DQG DSSOLHG WKH
DQDO\VLV UHJDUGOHVV� ,QGHHG� HYHQ WKH DQDO\VLV KHUH ZDV PLQLPDO�
%\ LJQRULQJ WKH IDFW WKDW WKH PDQGDWRU\ VWD\ RI /RSH] 6LOYD·V
UHPRYDO ´WHPSRUDULO\ GLYHVWHG WKH RUGHU RI HQIRUFHDELOLW\�µ�� WKH
FRXUW PLVJXLGHGO\ IRXQG D FRQQHFWLRQ EHWZHHQ /RSH] 6LOYD·V FODLP
DQG D UHPRYDO RUGHU ZKLFK KDG EHHQ UHQGHUHG LQHIIHFWLYH LQ RUGHU
WR ILQG VHFWLRQ �����J� DSSOLFDEOH��� )LQDOO\� WKH (LJKWK &LUFXLW
P\VWLI\LQJO\ SODFHG KHDY\ UHOLDQFH RQ WKH+XPSKULHV WHVW GHVSLWH
+XPSKULHV KDYLQJ EHHQ GHFLGHG DSSUR[LPDWHO\ RQH PRQWK SULRU
WR WKH 6XSUHPH &RXUW·V UXOLQJ LQ 5HQR LQWHUSUHWLQJ VHFWLRQ
�����J���� :KLOH LW SXUSRUWHG WR DSSO\ SURSHU SUHFHGHQW IURP5HQR�
WKH (LJKWK &LUFXLW·V XQMXVWLILHG UHOLDQFH RQ +XPSKULHV VXEWO\
SRLQWV WR WKH LGHD WKDW LW HDJHUO\ ORRNHG IRU D ZRUNDURXQG WR ILQG
QR MXULVGLFWLRQ RYHU /RSH] 6LOYD·V FODLPV����

:LWK UHJDUG WR /RSH] 6LOYD·V VHFRQG DUJXPHQW WKDW KLV
FODLPV ZHUH H[FOXGHG IURP WKH VFRSH RI VHFWLRQ �����J� EHFDXVH KLV
FODLPV GLG QRW UHODWH WR D GLVFUHWLRQDU\ GHFLVLRQ RQ WKH 6HFUHWDU\·V
SDUW� WKH (LJKWK &LUFXLW IXQGDPHQWDOO\ PLVDSSOLHG 6XSUHPH &RXUW

�� 7KH FRXUW KHUH VSHFLILFDOO\ QRWHV WKDW 6XSUHPH &RXUW OHIW WKLV SUHFLVH
TXHVWLRQ RSHQ LQ :HEVWHU Y� 'RH� ,G� �TXRWLQJ :HEVWHU Y� 'RH� ��� 8�6� ���� ��� ��������

�� 6HH 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK &LU� ������ +XPSKULHV�
��� )��G DW ��� Q���

�� 6HH 6LOYD� ��� )��G DW ����
�� 6HH LG�
�� ,G� DW ��� �.HOO\� -�� GLVVHQWLQJ� �TXRWLQJ 1NHQ Y� +ROGHU� ��� 8�6� ���� ����

�� ������� �DOWHUDWLRQV RPLWWHG��
�� 6HH LG� DW ����
�� :KLOH WKH )LIWK &LUFXLW GHFLGHG +XPSKULHV RQ -DQXDU\ ��� ����� WKH

6XSUHPH &RXUW·V UXOLQJ LQ5HQR FDPH GRZQ QHDUO\ RQH PRQWK ODWHU RQ )HEUXDU\ ��� �����
,W LV ERWK XQFOHDU DQG WURXEOLQJ ZK\ WKH (LJKWK &LUFXLW SODFHV VR PXFK ZHLJKW RQ WKH
+XPSKULHV DQDO\VLV ZKHQ FRQWUROOLQJ SUHFHGHQW GHPDQGHG D QDUURZ UHDGLQJ RI WKH
VWDWXWH� 6HH 5HQR Y� $PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPP�� ��� 8�6� ���� ���
������� 6LOYD� ��� )��G ���� ��� ��WK &LU� ������ +XPSKULHV Y� 9DULRXV )HG� 86,16
(PSV�� ��� )��G ���� ��� �������

��� 6LOYD� ��� )��G DW ���²���
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SUHFHGHQW IURP 5HQR���� /RSH] 6LOYD DUJXHG WKDW XQGHU 5HQR� WKH
VFRSH RI VHFWLRQ �����J� DSSOLHV RQO\ WR GLVFUHWLRQDU\ DFWLRQV WDNHQ
E\ WKH 6HFUHWDU\ WKDW LQYROYH WKH FRPPHQFHPHQW RI SURFHHGLQJV�
WKH DGMXGLFDWLRQ RI FDVHV� DQG WKH H[HFXWLRQ RI UHPRYDO RUGHUV� DQG
WKDW DV VXFK� WKH (LJKWK &LUFXLW PXVW UHDG WKH VWDWXWH QDUURZO\
DQG ILQG WKDW MXULVGLFWLRQ RYHU /RSH] 6LOYD·V FODLPV H[LVWHG���� /RSH]
6LOYD UHDG 5HQR FRUUHFWO\� EXW WKH FRXUW KHUH LQVWHDG GHFLGHG WKDW
DOWKRXJK WKH 6XSUHPH&RXUW UHIHUHQFHG GLVFUHWLRQDU\ GHFLVLRQV� WKH
6XSUHPH &RXUW GLG QRW H[SOLFLWO\ LQGLFDWH WKDW VHFWLRQ �����J�
´DSSOLHV RQO\ WR GLVFUHWLRQDU\ GHFLVLRQV�µ���

7KLV� RI FRXUVH� LV QRW ZKDW 5HQR VXJJHVWHG� DQG WKH (LJKWK
&LUFXLW LQ 6LOYD PDNHV WKH PLVWDNH³DJDLQ³RI RYHUORRNLQJ WKH
6XSUHPH &RXUW·V FRUH DSSUHKHQVLRQV DQG LQWHUHVWV ZKHQ LW GHFLGHG
5HQR���� :KHQ FRQVWUXLQJ WKH VWDWXWH� WKH 6XSUHPH &RXUW FOHDUO\
ZRUULHG DERXW LQWHUSUHWLQJ VHFWLRQ �����J� LQ D ZD\ WKDW ZRXOG
SUHFOXGH MXGLFLDO UHYLHZ RI DOO ,16 DFWLRQV DQG� EDVHG RQ WKH SODLQ
ODQJXDJH RI WKH VWDWXWH� IRXQG WKDW� DEVHQWPRUH� &RQJUHVV LQWHQGHG
RQO\ WR OLPLW WKH UHDFK RI WKH VWDWXWH WR WKH WKUHH GLVFUHWH DFWV VHW
IRUWK���� 7KH 5HQR &RXUW·V UREXVW WH[WXDO DSSURDFK WR WKH VWDWXWH
FRQWULEXWHG WR WKH PDMRULW\·V GHFLVLRQ WR UHDG WKH VWDWXWH QDUURZO\�
DQG LW LV WKLV QDUURZ LQWHUSUHWDWLRQ WKDW VKRXOG KDYH EHHQ
VXEVHTXHQWO\ DSSOLHG E\ ORZHU FRXUWV���� $GGLWLRQDOO\� WKDW WKH
(LJKWK &LUFXLW HQWLUHO\ GLVUHJDUGHG WKH IDFW WKDW WKH 6XSUHPH &RXUW
FRQWHPSODWHG D VLWXDWLRQ ZKHUH GXH SURFHVV FRQFHUQV ZHUH VR
SUHVVLQJ DV WR REYLDWH WKH VWDWXWH·V MXULVGLFWLRQDO EDU OHQGV IXUWKHU
VXSSRUW WR WKH LGHD WKDW WKH(LJKWK&LUFXLW GHHSO\PLVXQGHUVWRRG WKH
PDMRULW\·V WUHSLGDWLRQV LQ 5HQR���� ,W ZDV LQ SDUW IRU WKHVH UHDVRQV
WKDW WKH 6XSUHPH &RXUW LQ 5HQR QRW RQO\ XQGHUVFRUHG WKH QHHG IRU�
EXW UHTXLUHG D QDUURZ UHDGLQJ RI WKH VWDWXWH����

<HW LQ LWV GLVFXVVLRQ UHJDUGLQJ WKH GLVWLQFWLRQ EHWZHHQ
GLVFUHWLRQDU\ DQG QRQGLVFUHWLRQDU\ DFWV� WKH (LJKWK &LUFXLW
DFNQRZOHGJHG DQ H[FHSWLRQ WR VHFWLRQ �����J����� 7KLV H[FHSWLRQ�
SUHYLRXVO\ XVHG E\ WKH (LJKWK &LUFXLW� ZDV PHDQW IRU FDVHV ZKHQ
WKH SHWLWLRQHU·V FODLPV FKDOOHQJH D OHJDO FRQFOXVLRQ DV RSSRVHG WR D

��� 8QOLNH ZLWK +XPSKULHV� WKLV WLPH WKH (LJKWK &LUFXLW PLVDSSOLHG DFWXDO
SUHFHGHQW� ,G�

��� ,G�
��� ,G� DW ��� �HPSKDVLV LQ RULJLQDO��
��� 6HH 5HQR� ��� 8�6� DW ���²���
��� -XVWLFH 6FDOLD� ZULWLQJ IRU WKH PDMRULW\� PDGH WKLV SDLQVWDNLQJO\ DSSDUHQW�

,G� DW ���²���
��� 6HH LG�
��� 6HH LG�� 6LOYD� ��� )��G DW ����
��� 6HH 5HQR� ��� 8�6� DW ���²��� 6LOYD� ��� )��G DW ����
��� 6LOYD� ��� )��G DW ��� GLVFXVVLQJ WKH H[FHSWLRQ IRU D FKDOOHQJH WR D ´OHJDO

FRQFOXVLRQµ IURP -DPD��
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GLVFUHWLRQDU\ GHFLVLRQ���� ,Q -DPD Y� ,PPLJUDWLRQ DQG
1DWXUDOL]DWLRQ 6HUYLFH� WKH (LJKWK &LUFXLW IRXQG WKDW WKH
SHWLWLRQHU·V ZULW RI KDEHDV FRUSXV GLG QRW FKDOOHQJH D GLVFUHWLRQDU\
DFW RI WKH ,16���� ,QVWHDG� WKH GLUHFW FKDOOHQJH WR WKH 6HFUHWDU\·V
GHFLVLRQ WR UHPRYH WKH SHWLWLRQHU ZLWKRXW ILUVW GHWHUPLQLQJ WKDW KLV
ELUWK FRXQWU\ ZRXOG DFFHSW KLP ZDV D FKDOOHQJH WR D OHJDO
FRQFOXVLRQ³WKH $WWRUQH\ *HQHUDO·V VWDWXWRU\ FRQVWUXFWLRQ����

'HVSLWH WKH H[LVWHQFH RI WKLV H[FHSWLRQ³DQ H[FHSWLRQ RI
WKH (LJKWK &LUFXLW·V RZQ PDNLQJ� QR OHVV³WKH FRXUW LQ 6LOYD
UHIXVHG WR GLVWLQJXLVK WKH OHJDO FRQFOXVLRQ LQ -DPD IURP WKH
YLRODWLRQ RI WKH RUGHU VWD\LQJ /RSH] 6LOYD·V UHPRYDO���� ,Q IDFW� WKH
6LOYD FRXUW VHHPHG WR DFFHSW WKDW WKH 6HFUHWDU\·V GHFLVLRQ WR
YLRODWH WKH VWD\ ZDV QRW GLVFUHWLRQDU\ DW DOO� QRWLQJ� ´/RSH] 6LOYD·V
FDVH PD\ QRW LQYROYH D GLVFUHWLRQDU\ GHFLVLRQ E\ WKH DJHQF\� EXW
QHLWKHU GRHV LW SUHVHQW D KDEHDV FODLP WKDW UDLVHV D SXUHO\ OHJDO
TXHVWLRQ RI VWDWXWRU\ FRQVWUXFWLRQ�µ��� <HW WKH (LJKWK &LUFXLW
SURFHHGHG QR IXUWKHU� PDNLQJ QR PHQWLRQ RI KRZ WKH YLRODWLRQ RI
WKH VWD\ RUGHU ILWV LQWR RU IDOOV RXWVLGH WKH H[FHSWLRQ���� $V VXFK�
QRW RQO\ GLG WKH (LJKWK &LUFXLW XQGHUPLQH LWV RZQ SUHFHGLQJ
DUJXPHQW DV WR 5HQR·V LQDSSOLFDELOLW\� EXW WKH FRXUW DOVR PDQDJHG
WR DYRLG WKH TXHVWLRQ RI ZKDW� RWKHU WKDQ RQ IDFWV LQYROYLQJ D ZULW
IRU KDEHDV FRUSXV� ZRXOG DPRXQW WR D OHJDO FRQFOXVLRQ� D FKDOOHQJH
RI ZKLFK ZRXOG VXIILFH WR EUHDN WKH MXULVGLFWLRQDO EDUULHU����
%H\RQG WKLV OXUNLQJ XQDQVZHUHG TXHVWLRQ� WKH IDFW WKDW DQ
H[FHSWLRQ IRU ILQGLQJ MXULVGLFWLRQ KDV DOUHDG\ EHHQ FKLVHOHG RXW
FUXFLDOO\ ZHDNHQV WKH DUJXPHQW WKDW QR H[FHSWLRQV H[LVW LQ RWKHU
FDVHV ZKLFK DOVR LPSOLFDWH YLRODWLRQV RI SURFHGXUDO GXH SURFHVV�

/DVWO\� WKH (LJKWK &LUFXLW GLVPLVVHG WKH ILQDO DUJXPHQW SXW
IRUWK E\ /RSH] 6LOYD E\ ILQGLQJ WKDW WKH FRQVWLWXWLRQDO FODLPV DQG
WKH FODLPV EURXJKW SXUVXDQW WR WKH )7&$ DUH QRW H[HPSW IURP
VHFWLRQ �����J�·V MXULVGLFWLRQ�VWULSSLQJ HIIHFW���� 7KH FRXUW KHOG WKDW

��� ,G� �GLVFXVVLQJ WKH H[FHSWLRQ IRU D FKDOOHQJH WR D ´OHJDO FRQFOXVLRQµ IURP
-DPD�� VHH DOVR -DPD Y� ,PPLJUDWLRQ DQG 1DWXUDOL]DWLRQ 6HUY�� ��� )��G ��� ��WK &LU�
������ DII·G ��� 8�6� ��� �������

��� -DPD� ��� )��G DW ���²���
��� 7KH SHWLWLRQHU LQ -DPD ZDV UHWXUQHG WR KLV ELUWK FRXQWU\ RI 6RPDOLD� 7KH

GLVWULFW FRXUW GHQLHG WKH KDEHDV SHWLWLRQ RQ WKH JURXQGV WKDW WKH SHWLWLRQ DURVH IURP WKH
H[HFXWLRQ RI D UHPRYDO RUGHU XQGHU VHFWLRQ �����J�� 7KH DSSHDO WR WKH (LJKWK &LUFXLW
IROORZHG� 6HH 6LOYD� ��� )��G DW ��� FLWLQJ -DPD Y� ,PPLJUDWLRQ DQG 1DWXUDOL]DWLRQ
6HUYLFH� ��� )��G ��� ��WK &LU� ������ DII·G RQ RWKHU JURXQGV� ��� 8�6� ��� ��������

��� 6HH LG �´7KH DOLHQ·V FODLPV KHUH DULVH IURP D GHFLVLRQ WR H[HFXWH D UHPRYDO
RUGHU� DQG -DPD·V UDWLRQDOH GRHV QRW ZDUUDQW H[FHSWLQJ WKHVH FODLPV IURP WKH OLPLWDWLRQ
RQ WKH GLVWULFW FRXUW·V MXULVGLFWLRQ�µ��

��� 6HH LG�
��� ,G�
��� 6HH LG�
��� ,G�0RUH VSHFLILFDOO\� /RSH] 6LOYD EURXJKW FRQVWLWXWLRQDO FODLPV EDVHG RQ%LYHQV�

D FDVH LQ ZKLFK WKH 6XSUHPH &RXUW KHOG WKDW LQGLYLGXDOV KDYH D SULYDWH ULJKW RI DFWLRQ IRU
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&RQJUHVV LQWHQGHG WR HQDFW VZHHSLQJ OHJLVODWLRQ EURDG HQRXJK WR
SURVFULEH DQ\ FODLP IURP EHLQJ KHDUG RQFH WKH *RYHUQPHQW
HVWDEOLVKHV WKDW LW DULVHV IURP WKH GHFLVLRQ WR H[HFXWH D UHPRYDO
RUGHU� UHJDUGOHVV RI LWV JUDYLW\���� 7KLV ILQGLQJ� KRZHYHU� QHJOHFWV
WKH FRQVWLWXWLRQDO FRQFHUQV YRLFHG E\ WKH HQWLUH 6XSUHPH &RXUW LQ
5HQR³QRW PHUHO\ E\ WKH PDMRULW\� EXW DOVR E\ WKH FRQFXUUHQFHV
DQG GLVVHQW³WKDW WKHUH PD\ YHU\ ZHOO DULVH D VLWXDWLRQ RI
GLVFULPLQDWLRQ ´VR RXWUDJHRXVµ DQG VR RVWHQWDWLRXVO\ GLVVRQDQW
ZLWK FKHULVKHG QRWLRQV RI SURFHGXUDO GXH SURFHVV DV WR FDOO WKH
YDOLGLW\ RI VHFWLRQ �����J� LQWR TXHVWLRQ����

%� )LQGLQJ -XULVGLFWLRQ� 7KH 1LQWK &LUFXLW $SSURDFK WR
6HFWLRQ �����J�

$OWKRXJK $UFH Y� 8QLWHG 6WDWHV ZDV GHFLGHG MXVW D \HDU
DIWHU 6LOYD RQ VLPLODU IDFWV� WKH 1LQWK &LUFXLW UXOHG GLIIHUHQWO\
DQG KHOG WKDW WKH FRXUW GLG KDYH MXULVGLFWLRQ RYHU WKH FDVH���� ,Q
����� 8�6� &XVWRPV DQG %RUGHU 3DWURO RIILFHUV VWRSSHG DQG
GHWDLQHG &ODXGLR $QD\D $UFH� D FLWL]HQ RI 0H[LFR� LQ 6RXWKHUQ
&DOLIRUQLD���� 'HVSLWH D SOHD IRU DV\OXP� ERWK DQ DV\OXP RIILFHU
DQG DQ LPPLJUDWLRQ MXGJH GHWHUPLQHG $UFH·V IHDU RI SHUVHFXWLRQ
RU WRUWXUH LQ KLV KRPH FRXQWU\ WR EH XQUHDVRQDEOH� DQG WKH '+6
PRYHG IRUZDUG ZLWK WKH UHPRYDO SURFHVV���� 8QGHWHUUHG� $UFH
ILOHG D PRWLRQ IRU D VWD\ RI UHPRYDO LQ WKH 1LQWK &LUFXLW� ZKLFK
WKH FRXUW JUDQWHG RQ WKH PRUQLQJ RI )HEUXDU\ �� �������� '+6
UHFHLYHG PXOWLSOH OHWWHUV DQG HOHFWURQLF FRPPXQLFDWLRQV IURP
ERWK WKH FRXUW DQG $UFH·V DWWRUQH\ WKDW WKH 1LQWK &LUFXLW KDG
VWD\HG WKH SURFHHGLQJV DQG WKHUHIRUH� $UFH VKRXOG UHPDLQ LQ WKH

GDPDJHV DJDLQVW IHGHUDO JRYHUQPHQW RIILFLDOV ZKR KDYH YLRODWHG WKH LQGLYLGXDOV·
FRQVWLWXWLRQDO ULJKWV� 6HH %LYHQV Y� 6L[ 8QNQRZQ 1DPHV $JHQWV RI )HG� %XUHDX RI 1DUFRWLFV�
��� 8�6� ���� ���²�� �������

��� 6HH 6LOYD� ��� )��G DW ����
��� 5HQR Y� $PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPP�� ��� 8�6� ���� ���

������� VHH DOVR VXSUD 3DUW ,�
��� 6HH JHQHUDOO\ $UFH Y� 8QLWHG 6WDWHV� ��� )��G ��� ��WK &LU� ����� �SHU

FXULDP�� 6LOYD� ��� )��G ����
��� $UFH� ��� )��G DW ����
��� :KHQ D QRQFLWL]HQ YLRODWHV D SULRU RUGHU RI UHPRYDO E\ VWD\LQJ LQ WKH 8QLWHG

6WDWHV� DV $UFH KDG GRQH� WKH JRYHUQPHQW LQLWLDWHV WKH VHFRQG UHPRYDO DWWHPSW IURP WKH GDWH
RI WKH RULJLQDO UHPRYDO RUGHU� 6HH �8�6�&� � �����D���� �´,I WKH $WWRUQH\ *HQHUDO ILQGV WKDW DQ
DOLHQ KDV UHHQWHUHG WKH 8QLWHG 6WDWHV LOOHJDOO\ DIWHU KDYLQJ EHHQ UHPRYHG � � � WKH SULRU RUGHU
RI UHPRYDO LV UHLQVWDWHG IURP LWV RULJLQDO GDWH�µ� +RZHYHU� $UFH·V IHDU RI ´SHUVHFXWLRQ RU
WRUWXUHµ XSRQ UHWXUQLQJ WR 0H[LFR SURYLGHG KLP ZLWK WKH LPPHGLDWH RSSRUWXQLW\ IRU DQ
DV\OXP RIILFHU WR GHWHUPLQH ZKHWKHU VXFK IHDU ZDV UHDVRQDEOH� 6HH � &�)�5� � ��������H� �´,I
DQ DOLHQ ZKRVH SULRU RUGHU RI UHPRYDO KDV EHHQ UHLQVWDWHG � � � H[SUHVVHV D IHDU RI UHWXUQLQJ WR
WKH FRXQWU\ GHVLJQDWHG LQ WKDW RUGHU� WKH DOLHQ VKDOO EH LPPHGLDWHO\ UHIHUUHG WR DQ DV\OXP
RIILFHU IRU DQ LQWHUYLHZ WR GHWHUPLQH ZKHWKHU WKH DOLHQ KDV D UHDVRQDEOH IHDU RI SHUVHFXWLRQ RU
WRUWXUH�µ�� $UFH� ��� )��G DW ���²���

��� $UFH� ��� )��G DW ����



����@ :,7+287 $ 92,&(� :,7+287 $ )2580 ����

8QLWHG 6WDWHV���� 'HVSLWH DZDUHQHVV RI WKH VWD\ RUGHU� '+6
LOOHJDOO\ UHPRYHG $UFH WR 0H[LFR DQ\ZD\ PHUH KRXUV ODWHU����
'+6 WKXV GLUHFWO\ YLRODWHG WKH FRXUW RUGHU VWD\LQJ WKH
UHPRYDO���� $UFH UHPDLQHG LQ 0H[LFR XQWLO )HEUXDU\ ��� �����
UHWXUQLQJ WR WKH 8QLWHG 6WDWHV RQO\ DIWHU WKH 1LQWK &LUFXLW
RUGHUHG WKH '+6 WR EULQJ KLP EDFN����

8SRQ KLV UHWXUQ WR WKH 8QLWHG 6WDWHV DIWHU KDYLQJ EHHQ
ZURQJIXOO\ UHPRYHG� $UFH ILOHG VHYHUDO WRUW FODLPV XQGHU WKH
)7&$� LQFOXGLQJ QHJOLJHQFH� IDOVH DUUHVW� IDOVH LPSULVRQPHQW�
DQG LQWHQWLRQDO LQIOLFWLRQ RI HPRWLRQDO GLVWUHVV���� 7KH GLVWULFW
FRXUW UHIXVHG WR KHDU WKH FDVH� DSSO\LQJ D EURDG UHDGLQJ RI
VHFWLRQ �����J� DQG FRQFOXGLQJ WKDW WKH VWDWXWH XQDPELJXRXVO\
GHSULYHG WKH FRXUW RI MXULVGLFWLRQ RYHU $UFH·V FODLPV���� $UFH
WKHUHDIWHU DSSHDOHG WR WKH 1LQWK &LUFXLW����

$UFH IDUHG PXFK EHWWHU WKDQ /RSH] 6LOYD LQ WKH (LJKWK
&LUFXLW���� $W WKH RXWVHW� WKH 1LQWK &LUFXLW UHMHFWHG WKH DUJXPHQW
WKDW VHFWLRQ �����J� VZHSW DV EURDGO\ DV WKH (LJKWK &LUFXLW KHOG����
,QVWHDG� WKH FRXUW QRWHG WKDW $UFH DWWDFNHG WKH JRYHUQPHQW·V
DFWXDO DXWKRULW\ WR YLRODWH WKH FRXUW RUGHU VWD\LQJ $UFH·V UHPRYDO�
UDWKHU WKDQ WKH 6HFUHWDU\·V GLVFUHWLRQDU\ GHFLVLRQ WR H[HFXWH WKH
RUGHU RI UHPRYDO���� 7KH 1LQWK &LUFXLW WKXV IRXQG WKDW EHFDXVH WKH
JRYHUQPHQW ODFNHG WKH DXWKRULW\ WR UHPRYH $UFH GXH WR WKH VWD\
RUGHU� $UFH·V FODLPV DURVH IURP WKH YLRODWLRQ RI WKH VWD\ RI UHPRYDO
UDWKHU WKDQ IURP WKH H[HFXWLRQ RI D UHPRYDO RUGHU����

,Q VR ILQGLQJ� WKH 1LQWK &LUFXLW HFKRHG WKH ORJLF IURP D
7KLUG &LUFXLW GHFLVLRQ LQ *DUFLD Y� $WWRUQH\ *HQHUDO RI WKH 8QLWHG
6WDWHV���� ,Q *DUFLD� WKH FRXUW� UHDGLQJ WKH VWDWXWH QDUURZO\ DV LW
ZDV ERXQG WR GR VR XQGHU 5HQR� IRXQG WKDW WKH MXULVGLFWLRQDO EDU RI
VHFWLRQ �����J� GLG QRW DSSO\ EHFDXVH WKH SHWLWLRQHU GLG ´QRW
FKDOOHQJ>H@ WKH GLVFUHWLRQDU\ GHFLVLRQ WR FRPPHQFH SURFHHGLQJV�

��� ,G�
��� ,G�
��� ,G�
��� ,G�
��� ,G�
��� 6HH LG�
��� ,G�
��� ,G�
��� ,G�
��� ,G� DW ���� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK &LU� ������ /LNH -XGJH

.HOO\ KLJKOLJKWHG LQ GLVVHQWLQJ RSLQLRQ LQ 6LOYD� WKH FRXUW KHUH UHFRJQL]HG WKDW D VWD\ RI
UHPRYDO ´WHPSRUDULO\ VXVSHQG>HG@ WKH VRXUFH RI WKH $WWRUQH\ *HQHUDO·V DXWKRULW\ WR DFW�
UHVXOWLQJ LQ D VHWWLQJ DVLGH RI � � � >WKH@ DXWKRULW\ WR UHPRYH $QD\D�µ $UFH� ��� )��G DW ���
�DOWHUDWLRQV LQ RULJLQDO� �TXRWLQJ 1NHQ Y� +ROGHU� ��� 8�6� ���� ������ �������� 6LOYD� ���
)��G DW ��� �.HOO\� -�� GLVVHQWLQJ��

��� $UFH� ��� )��G DW ����
��� 6HH LG�� *DUFLD Y� $WW·\ *HQ� RI WKH 8QLWHG 6WDWHV� ��� )��G ���� ���� ���²��

��G &LU� ������
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EXW FKDOOHQJ>HG@ WKH JRYHUQPHQW·V YHU\ DXWKRULW\ WR FRPPHQFH
WKRVH SURFHHGLQJV�µ��� 7KH 1LQWK &LUFXLW·V UHDVRQLQJ IROORZV WKLV
ORJLF SUHFLVHO\� DQG WKLV LV WKH UHVXOW PDQGDWHG E\ SUHFHGHQW DQG
FRPPRQ VHQVH���� ,QGHHG� WKH 1LQWK &LUFXLW LWVHOI VWUHVVHG WKDW
EH\RQG WKH 6XSUHPH &RXUW·V LQWHUSUHWDWLRQ LQ5HQR� FRPPRQ VHQVH
UHTXLUHV VXFK D QDUURZ UHDGLQJ RI WKH VWDWXWH���� $V VXFK� LW VKRXOG
EH XQVXUSULVLQJ WKDW RWKHU FLUFXLW DQG GLVWULFW FRXUWV KDYH IROORZHG
WKH DSSURDFK� DQG ZK\ -XGJH .HOO\·V GLVVHQW LQ 6LOYD YHKHPHQWO\
GLVDSSURYHG RI WKH (LJKWK &LUFXLW·V IDLOXUH WR DGRSW WKLV ORJLF����

$OWKRXJK WKH 1LQWK &LUFXLW H[SUHVVO\ UHIHUHQFHG LWV VLVWHU
FLUFXLW·V UXOLQJ LQ 6LOYD DQG DFFHSWHG WKH 6LOYD GLVVHQW·V
UHDVRQLQJ� WKH FRXUW IDLOHG WR HIIHFWLYHO\ FULWLTXH WKH (LJKWK
&LUFXLW·V DSSURDFK� SDVVLQJ RQ DQ RSSRUWXQLW\ WR RIIHU JXLGDQFH
WR RWKHU FRXUWV WKDW UHDFK WKH LVVXH LQ WKH IXWXUH���� 7KH 1LQWK
&LUFXLW GLG� KRZHYHU� VO\O\ VXJJHVW WKDW WKH 6LOYD GHFLVLRQ ERWK
HPSOR\HG IDXOW\ MXGJPHQW DQG WKUHZ FRQFHUQ IRU SUHVHUYLQJ
MXGLFLDO VFUXWLQ\ E\ WKH ZD\VLGH LQ VWDWLQJ� ´>:@H DUH JXLGHG
KHUH� DV HOVHZKHUH� E\ WKH JHQHUDO UXOH WR UHVROYH DQ\
DPELJXLWLHV LQ D MXULVGLFWLRQ�VWULSSLQJ VWDWXWH LQ IDYRU RI WKH
QDUURZHU LQWHUSUHWDWLRQ� DQG E\ WKH ¶VWURQJ SUHVXPSWLRQ LQ IDYRU
RI MXGLFLDO UHYLHZ�·µ��� 7KLV SRZHUIXO VWDWHPHQW VKRXOG VHUYH DV D
EHDFRQ IRU FRXUWV GHDOLQJ ZLWK VHFWLRQ �����J� DV D PDWWHU RI ILUVW
LPSUHVVLRQ WR XVH FRPPRQ VHQVH DQG SD\ SDUWLFXODU DWWHQWLRQ WR
WKH QHHG WR SUHVHUYH MXGLFLDO UHYLHZ ZKHQ DSSO\LQJ WKH VWDWXWH�

��� *DUFLD� ��� )��G DW ��� �DOWHUDWLRQV DGGHG� �HPSKDVLV LQ RULJLQDO��
��� 6HH $UFH� ��� )��G DW ����
��� 6HH LG �´2XU LQWHUSUHWDWLRQ LV VXSSRUWHG E\ WKH H[SUHVV LQVWUXFWLRQV RI WKH6XSUHPH

&RXUW� RXU SUHFHGHQW� DQG FRPPRQ VHQVH� DOO RI ZKLFK UHTXLUH XV WR UHDG WKH VWDWXWH QDUURZO\�µ��
��� 6HH6LOYD� ���)��GDW ���²�� �.HOO\� -�� GLVVHQWLQJ� �FLWLQJ*DUFLD Y� $WW·\*HQ�� ���

)��G ���� ��� ��UG&LU� ������� 7KH6HFRQG&LUFXLW DFNQRZOHGJHG WKH ORJLF LQ$UFH� EXW XOWLPDWHO\
GLVWLQJXLVKHG WKH FDVH RQ JURXQGV WKDW5DJELU GLG QRW LQYROYH D VLWXDWLRQZKHUH WKH JRYHUQPHQW
ODFNHG WKH DXWKRULW\ WR H[HFXWH WKH RUGHU RI UHPRYDO� 5DJELU Y� +RPDQ� ��� )��G ��� �� ��G &LU�
����� �KROGLQJ WKDW VHFWLRQ �����J� DSSOLHG ZKHUH WKH 6HFUHWDU\ UHWDLQHG DXWKRULW\ WR DFWXDOO\
H[HFXWH D UHPRYDO RUGHU�� 7KH 6L[WK &LUFXLW� KRZHYHU� XVHG VLPLODU ORJLF E\ H[DPLQLQJ WKH
XQGHUO\LQJ VXEVWDQFH RI WKH SHWLWLRQHU·V FODLP LQ GHWHUPLQLQJZKHWKHU WKH\ DURVH IURPRQH RI WKH
WKUHH� QDUURZ� GLVFUHWLRQDU\DFWV RI WKH6HFUHWDU\�6HH0XVWDWD Y�8�6�'HS·W� RI -XVWLFH�� ���)��G
����� ����²�� ��WK&LU� ����� �´7KH IDFW WKDW WKH >SHWLWLRQHUV@ � � � VHHN D VWD\ RI GHSRUWDWLRQ GRHV
QRWPDNH WKHLU FODLP RQH DJDLQVW WKH GHFLVLRQ WR H[HFXWH D UHPRYDO RUGHU� 7KH VXEVWDQFH RI WKHLU
FODLP LV WKDW WKHLU FRXQVHO·V IDLOXUH WR LQYHVWLJDWH DQG SUHVHQW UHOHYDQW HYLGHQFH UHVXOWHG LQ D
YLRODWLRQ RI WKHLU GXH SURFHVV ULJKWV� :KHWKHU RU QRW WKH $WWRUQH\ *HQHUDO H[HFXWHV D UHPRYDO
RUGHU DJDLQVW WKH >SHWLWLRQHUV@ LV LPPDWHULDO WR WKH VXEVWDQFH RI WKLV FODLP�µ�� VHH DOVR 7XUQEXOO
Y� 8QLWHG 6WDWHV� 1R� ����FY���� ���� :/ �������� DW �²� �1�'� 2KLR -XO\ ��� �����
�´>3@ODLQWLII LV QRW FKDOOHQJLQJ WKH RUGHU RI UHPRYDO� 5DWKHU� WKH IRFXV RI WKH SUHVHQW ODZVXLW LV
WKH GDPDJHV WKDW IORZHG IURPGHIHQGDQW·V UHIXVDO WR DELGH E\ WKH VWD\ RUGHU LVVXHG LQ WKH KDEHDV
SURFHHGLQJ DQG WKH IRUFHG GHSRUWDWLRQ WKDW IROORZHG� %HFDXVH SODLQWLII·V DFWLRQ GRHV QRW DULVH
IURP GHIHQGDQW·V RULJLQDO GHFLVLRQ WR H[HFXWH D UHPRYDO RUGHU� >VHFWLRQ@ �����J� GRHV QRW URE WKLV
&RXUW RI VXEMHFW PDWWHU MXULVGLFWLRQ�µ��

��� 6HH $UFH� ��� )��G DW ��� �´5HVSHFWIXOO\� ZH ILQG WKH DQDO\VLV LQ -XGJH
.HOO\·V GLVVHQW PXFK PRUH SHUVXDVLYH�µ��

��� ,G �TXRWLQJ ,PPLJUDWLRQ DQG 1DWXUDOL]DWLRQ 6HUYLFH Y� 6W� &\U� ��� 8�6� ����
��� ������ �LQWHUQDO FLWDWLRQV RPLWWHG���
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,QGHHG� SHUKDSV WKH PRVW LPSRUWDQW SDUW RI WKH $UFH
RSLQLRQ LV WKH FRXUW·V VWURQJ� ZHOO�IRXQGHG FRQFHUQV DERXW WKH
QHFHVVLW\ RI MXGLFLDO UHYLHZ DQG LWV VWHDGIDVW HQIRUFHPHQW�
FRQFHUQV ZKLFK PLUURU WKRVH DGGUHVVHG WZHQW\ \HDUV HDUOLHU LQ
5HQR���� 7KH FRXUW ZULWHV�

)LQDOO\� WDNHQ WR LWV ORJLFDO FRQFOXVLRQ� WKH JRYHUQPHQW·V UHDGLQJ
ZRXOG VLJQLILFDQWO\ FLUFXPVFULEH RXU DXWKRULW\ WR HQIRUFH RXU RUGHUV�
$V JRYHUQPHQW FRXQVHO FRQFHGHG DW DUJXPHQW� LQ LWV YLHZ� WKH GLVWULFW
FRXUW ZRXOG ODFN MXULVGLFWLRQ HYHQ WR VDQFWLRQ '+6 IRU LQWHQWLRQDOO\
GHSRUWLQJ D VXESRHQDHG ZLWQHVV ZKLOH XQGHU D FRXUW RUGHU QRW WR GR
VR� 7KHUH LV QR VXSSRUW IRU WKH JRYHUQPHQW·V FODLP WKDW &RQJUHVV
LQWHQGHG WR SURKLELW IHGHUDO FRXUWV IURP HQIRUFLQJ DQ\ FRXUW RUGHU VR
ORQJ DV LW LV UHODWHG WR RU LQ FRQQHFWLRQ ZLWK DQ LPPLJUDWLRQ
SURFHHGLQJ����

7KH 1LQWK &LUFXLW IURZQHG XSRQ WKH IDFW WKDW WKH
JRYHUQPHQW XQDEDVKHGO\ GLVUHJDUGHG WKH FRXUW·V RUGHU HQMRLQLQJ
$UFH·V UHPRYDO����

7KH FRXUW WKHUHDIWHU XQDPELJXRXVO\ HPSKDVL]HG WKDW WKH
LPSOLFDWLRQV RI VWULSSLQJ MXULVGLFWLRQ LQ VXFK D EURDG� DOO�
HQFRPSDVVLQJ PDQQHU DUH GHFLGHGO\ SURIRXQG� EHFDXVH WKH
FRQVHTXHQFHV WKUHDWHQ WKH V\VWHP RI VHSDUDWLRQ RI SRZHUV����
:KHUH WKH H[HFXWLYH FDQ RSHQO\ GHI\ D YDOLG� HQIRUFHDEOH FRXUW
RUGHU DQG WKHQ VXEPLW WR QR MXGLFLDO IRUXP GXH WR D OHJLVODWLYH
HQDFWPHQW EDUULQJ IHGHUDO TXHVWLRQ VXEMHFW PDWWHU MXULVGLFWLRQ�
WKH WHQHWV RI WKHVH WUHDVXUHG FRQVWLWXWLRQDO SULQFLSOHV EHJLQ WR
XQUDYHO� $QG WKHVH IHDUV DUH QRW LOOXVRU\³WKH\ DURVH KHUH LQ
$UFH� WKH\ DURVH LQ 6LOYD� DQG WKH\ ZLOO XQGRXEWHGO\ FRQWLQXH WR
DULVH XQWLO WKH FRQWRXUV RI VHFWLRQ �����J� DUH SURSHUO\ VKDSHG����

,,,� 5(62/9,1* 7+( 63/,7� 7+( &2167,787,21$/,7< 2) �
8�6�&� � �����*�

7KH VSOLW EHWZHHQ WKH (LJKWK DQG 1LQWK &LUFXLWV PXVW EH
UHVROYHG LQ IDYRU RI SUHVHUYLQJ WKH QDUURZ LQWHUSUHWDWLRQ GHFLGHG
LQ 5HQR VXFK WKDW FRXUWV GR QRW FRQVLGHU VXLWV DOOHJLQJ ZURQJIXO
UHPRYDOV FRQWDLQHG ZLWKLQ WKH GLVFUHWLRQDU\ DXWKRULW\ RI WKH
'+6���� 7KH GHFLVLRQ IRU '+6 WR YLRODWH D VWD\ RI UHPRYDO LV
VLPSO\ QRW SDUW RI WKH GLVFUHWLRQDU\ DVSHFWV RI WKH GHSRUWDWLRQ
SURFHVV� DV LW GRHV QRW LQYROYH WKH FRPPHQFHPHQW RI D

��� 6HH LG�
��� ,G�
��� 6HH LG�
��� 6HH LG�
��� 6HH LG DW ���²��� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ���� ���²�� ��WK &LU� �����

�.HOO\� -�� GLVVHQWLQJ��
��� 5HQR Y� $PHULFDQ�$UDE $QWL�'LVFULPLQDWLRQ &RPP�� ���8�6� ���� ���²�� �������



���� %522./<1 /$: 5(9,(: >9RO� ����

SURFHHGLQJ� WKH DGMXGLFDWLRQ RI D FDVH� RU WKH H[HFXWLRQ RI DQ
RUGHU���� $ YLRODWLRQ RI D VWD\ RUGHU LV D YLRODWLRQ RI WKH ODZ� DQG
'+6 GRHV QRW KDYH WKH GLVFUHWLRQ WR YLRODWH WKH ODZ� WR LJQRUH
FRXUW RUGHUV� RU WR VKXQ WKH &RQVWLWXWLRQ����

<HW PHUHO\ ILQGLQJ WKDW ZURQJIXO UHPRYDO DFWLRQV DUH
VXEMHFW WR WKH MXULVGLFWLRQ RI IHGHUDO FRXUWV LJQRUHV WKH ODUJHU
LVVXH³WKDW WKH VWDWXWH LWVHOI LV XQFRQVWLWXWLRQDO� 7KH
MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ GHQLHV D IRUXP IRU LPPLJUDQWV
ZKR ZRXOG UDLVH QRW RQO\ FODLPV IRU GDPDJHV EDVHG RQ ZURQJIXO
UHPRYDO EXW DOVR IRU GHSULYDWLRQV RI OLEHUW\ ZLWKLQ WKH FRQWH[W RI
WKH UHPRYDO SURFHVV� 7KLV 3DUW ZLOO GHPRQVWUDWH WKDW DV D PDWWHU
RI ODZ� VHFWLRQ �����J� YLRODWHV ERWK VHSDUDWLRQ RI SRZHUV
SULQFLSOHV DQG SURFHGXUDO GXH SURFHVV�

$� 6WDUN 6HSDUDWLRQ RI 3RZHUV 3UREOHPV

:KHQ IDFHG ZLWK D VXLW FKDOOHQJLQJ WKH YDOLGLW\ RI VHFWLRQ
�����J�� WKH 6XSUHPH &RXUW VKRXOG ILQG WKH VWDWXWH IDFLDOO\
XQFRQVWLWXWLRQDO� -XVWLFH *LQVEXUJ·V FRQFXUULQJ RSLQLRQ LQ 5HQR
UHLWHUDWHV WKH FULWLFDO LPSRUWDQFH RI SURYLGLQJ D IRUXP IRU
FRORUDEOH FRQVWLWXWLRQDO FODLPV WR EH VXEMHFW WR MXGLFLDO UHYLHZ� EXW
QRWHV WKDW WKH 6XSUHPH &RXUW ´>KDV@ QRW SUHYLRXVO\ GHWHUPLQHG
WKH FLUFXPVWDQFHV XQGHU ZKLFK WKH &RQVWLWXWLRQ UHTXLUHV
LPPHGLDWH MXGLFLDO LQWHUYHQWLRQ LQ IHGHUDO DGPLQLVWUDWLYH
SURFHHGLQJV RI WKLV RUGHU�µ��� )XUWKHUPRUH� WKH 5HQR PDMRULW\
VXJJHVWV WKDW RQ GLIIHUHQW IDFWV³QDPHO\� IDFHG ZLWK D SHWLWLRQHU
EHLQJ UHPRYHG IRU PRUH EHQLJQ UHDVRQV WKDQ VXVSHFWHG
WHUURULVP³WKH 6XSUHPH &RXUW ZRXOG QHHG WR DGGUHVV ZKHWKHU
WKH GHSRUWDWLRQ ´RIIHQG>V@ WKH &RQVWLWXWLRQ�µ���

%H\RQG WKH FUDFNV OHIW DMDU LQ 5HQR� WKH FRQVWLWXWLRQDOLW\
RI VHFWLRQ �����J� PXVW EH DSSURDFKHG IURP ERWK D VHSDUDWLRQ RI
SRZHUV DQG D GXH SURFHVV SHUVSHFWLYH���� $V WR WKH IRUPHU� $UWLFOH
,,,� VHFWLRQ � SURYLGHV� LQ UHOHYDQW SDUW�

7KH MXGLFLDO SRZHU VKDOO H[WHQG WR DOO FDVHV� LQ ODZ DQG HTXLW\� DULVLQJ
XQGHU WKLV &RQVWLWXWLRQ� WKH ODZV RI WKH 8QLWHG 6WDWHV� DQG WUHDWLHV
PDGH � � � WR FRQWURYHUVLHV WR ZKLFK WKH 8QLWHG 6WDWHV VKDOO EH D SDUW\�

��� � 8�6�&� � �����J��
��� 6HH $UFH� ��� )��G DW ���²��� VHH DOVR 1XUVH Y� 8QLWHG 6WDWHV� ��� )��G ����

���� ��WK &LU� ����� �´,Q JHQHUDO� JRYHUQPHQWDO FRQGXFW FDQQRW EH GLVFUHWLRQDU\ LI LW
YLRODWHV D OHJDO PDQGDWH�µ��

��� 5HQR� ��� 8�6� DW ���� ������ ������ �*LQVEXUJ� -�� FRQFXUULQJ��
��� ,G� DW ���²�� �������
��� 6HH� H�J�� &KHPHULQVN\� VXSUD QRWH ��� DW ����
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WR FRQWURYHUVLHV EHWZHHQ WZR RU PRUH VWDWHV� EHWZHHQ D VWDWH DQG
FLWL]HQV RI DQRWKHU VWDWH����

%\ GHQ\LQJ IHGHUDO TXHVWLRQ MXULVGLFWLRQ WR LPPLJUDQWV�
ODZIXO RU XQODZIXO� ZKR VHHN WR FKDOOHQJH DQ DGPLQLVWUDWLYH
RUGHU PDGH E\ 8�6� RIILFLDOV� &RQJUHVV QRW RQO\ HIIHFWLYHO\
GHSULYHV DOLHQV RI DQ LQGHSHQGHQW MXGLFLDO IRUXP� EXW DFWV
FRQWUDU\ WR WKH &RQVWLWXWLRQ�

<HW FXUUHQWO\� PRVW FRQVWLWXWLRQDO FKDOOHQJHV WR IHGHUDO
H[HFXWLYH RU OHJLVODWLYH DFWV DIIHFWLQJ DOLHQV³DVLGH IURP UHPRYDO³
UHFHLYH RQO\ UDWLRQDO EDVLV UHYLHZ DW WKH 6XSUHPH &RXUW���� 7KH
6XSUHPH &RXUW·V FRQWLQXHG GHIHUHQFH WR WKH SOHQDU\ SRZHUV
GRFWULQH LQ WKH LPPLJUDWLRQ FRQWH[W ZKHUH WKH DFW DW LVVXH VWULSV
WKH MXGLFLDU\ RI VXEMHFW PDWWHU MXULVGLFWLRQ LPSLQJHV XSRQ WKH
$UWLFOH ,,, UHTXLUHPHQW WKDW WKH ´MXGLFLDO SRZHU VKDOO H[WHQG WR DOO
FDVHV � � � DULVLQJ XQGHUµ WKH &RQVWLWXWLRQ���� )URP D SXUHO\ WH[WXDO
VWDQGSRLQW� WKH &RQVWLWXWLRQ·V XVH RI ´VKDOOµ QHFHVVDULO\ PHDQV WKDW
WKH 6XSUHPH &RXUW·V RULJLQDO MXULVGLFWLRQ LV ´LQHYLWDEOHµ DQG WKXV
VKRXOG QRW EH VXEVHUYLHQW WR WKH ZKLPV RI PRUH SROLWLFDOO\�PLQGHG
EUDQFKHV���� %\ GHIDXOWLQJ WR UDWLRQDO EDVLV UHYLHZ� WKH 6XSUHPH
&RXUW IDLOV WR FRQVLGHU WKH FRQVHTXHQFHV RI &RQJUHVV·V DWWHPSWV WR
VLGHVWHS WKH MXGLFLDU\ E\ HQDFWLQJ ODZV ZKLFK PD\ SRWHQWLDOO\
GLVFULPLQDWH RQ WKH EDVLV RI UDFH RU HWKQLFLW\ XQGHU WKH SUHWH[W RI
LPPLJUDWLRQ SROLF\� %HFDXVH UDWLRQDO EDVLV UHYLHZ RI LPPLJUDWLRQ
PDWWHUV PHDQV WKDW WKH 6XSUHPH &RXUW GRHV QRW FRQGXFW D
VHDUFKLQJ LQTXLU\ LQWR WKH UHDVRQV EHKLQG D SDUWLFXODU ODZ� WKH
6XSUHPH &RXUW GRHV QRW JHQHUDOO\ DGGUHVV WKH TXHVWLRQ RI ZKHWKHU
MXULVGLFWLRQ�VWULSSLQJ VWDWXWHV OLNH VHFWLRQ �����J� DUH
XQFRQVWLWXWLRQDO RQ WKHLU IDFHV�

$GGLWLRQDOO\� D FRQVWLWXWLRQDO FKDOOHQJH WR D VWDWXWH OLNH
VHFWLRQ �����J� VKRXOG DVVHUW WKDW WKH &RQVWLWXWLRQ JXDUDQWHHV D
ULJKW WR D MXGLFLDO IRUXP���� $V SUHHPLQHQW FRQVWLWXWLRQDO ODZ
VFKRODU (GZLQ &KHPHULQVN\ DUJXHV� ZKHQ &RQJUHVV HVWDEOLVKHV D
VFKHPD ZKHUH PRVW RI DQ H[HFXWLYH DJHQF\·V DFWV DUH QRQ�
UHYLHZDEOH H[FHSW LQ OLPLWHG FLUFXPVWDQFHV� VXFK DV ZLWK VHFWLRQ
�����J�� &RQJUHVV LQIULQJHV XSRQ DQ LQGLYLGXDO·V ULJKW WR EH KHDUG�
´$Q DGPLQLVWUDWLYH SURFHHGLQJ LV QRW DQ DGHTXDWH VXEVWLWXWH IRU D

��� 8�6� &2167� DUW� ,,,� � �� 1RWH WKDW WKHVH DUH VXLWV WR ZKLFK WKH 8QLWHG 6WDWHV
LV D SDUW\ DQG DUH QRW VXLWV ZKLFK LPSOLFDWH WKH ��WK $PHQGPHQW�

��� 0DWWKHZV Y� 'LD] LV WKH OHDGLQJ FDVH GLVFXVVLQJ WKH OHYHO RI VFUXWLQ\ DSSOLHG
WR FRQVWLWXWLRQDO FKDOOHQJHV RQ WKH EDVLV RI DOLHQDJH GLVFULPLQDWLRQ� 7KH 6XSUHPH &RXUW
VSHFLILHG WKDW IRU IHGHUDO ODZV ZKLFK FODVVLI\ RQ WKH EDVLV RI DOLHQDJH� RQO\ UDWLRQDO EDVLV
UHYLHZ QHHG EH DSSOLHG� 0DWWKHZV Y� 'LD]� ��� 8�6� ��� ��²�� �������

��� 8�6� &2167� DUW� ,,,� � � �HPSKDVLV DGGHG��
��� ´6KDOO�µ DOWKRXJK QRW FROORTXLDOO\ XVHG DV VXFK� LPSOLHV ´PXVW�µ 6HH 6KDOO�

0(55,$0�:(%67(5 ',&7,21$5< ���WK HG� ������
��� 6HH &KHPHULQVN\� VXSUD QRWH ��� DW ����
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ʦHGHUDO ʰʮGLʥLDO ʪURʥHHGLQʧ�ˡ DQG DOORZLQʧ DQ HʯHʥʮʭLYH DʧHQʥ\ RQ
Lʭʬ RZQ ʭR ʩDNH ʫʮDʬLʟʰʮGLʥLDO GHʭHUʩLQDʭLRQʬ DʤRʮʭ D ʪHUʬRQ˞ʬ
ʬʭDʭʮʬ LQ ʭʨH 8QLʭHG 6ʭDʭHʬ DʪʪURʪULDʭHʬ D ʦʮQʥʭLRQ Rʦ ʦHGHUDO
ʥRʮUʭʬ ZLʭʨRʮʭ ʭʨH ʬHQʬLʭLYLʭLHʬ ʮʬʮDOO\ HʩʪOR\HG ʤ\ DQ
LQGHʪHQGHQʭ ʰʮGLʥLDU\ʠ�ʶ� 0RUHRYHU� ZʨHQ HUURUʟʪURQH HʯHʥʮʭLYH
DʧHQʥ\ ʪURʥHHGLQʧʬ ʥDQQRʭ ʤH UHYLHZHG ʤ\ DQ LQGHʪHQGHQʭ ʰʮGLʥLDO
ʦRUʮʩ� ʭʨLʬ RʦʦHQGʬ ʬHʪDUDʭLRQ Rʦ ʪRZHUʬ ʪULQʥLʪOHʬ DQG GHʩDQGʬ
ʭʨDʭ D ʦRUʮʩ ʤH ʩDGH DYDLODʤOHʠ�ʶʢ

ʣQ LQGHʪHQGHQʭ ʰʮGLʥLDU\ Lʬ D ʥRUH ʥʨDUDʥʭHULʬʭLʥ Rʦ ʭʨH
ʥRQʬʭLʭʮʭLRQDO ʦUDʩHZRUN� DQG ʬHʥʭLRQ ��ʶ�ʝʧʞ ʭʨUHDʭHQʬ ʭʨH
ʬʭUʮʥʭʮUDO UROH ʭʨH ʰʮGLʥLDU\ ʪOD\ʬ LQ ʭʨLʬ ʦUDʩHZRUNʠ��� %\
ʬʮʤYHUʭLQʧ ʭʨH DYDLODʤLOLʭ\ Rʦ DQ ʮQʤLDʬHG ʦRUʮʩ LQ UHYLHZLQʧ
UHʩRYDO ʪURʥHHGLQʧʬ� ʹRQʧUHʬʬ RʤYLDʭHʬ ʭʨH ʪRʬʬLʤLOLʭ\ Rʦ
HQʬʮULQʧ ʭʨDʭ HDʥʨ LʩʩLʧUDQʭ� ZʨHʭʨHU UHʬLGLQʧ LQ ʭʨH 8QLʭHG
6ʭDʭHʬ OHʧDOO\ RU ZLʭʨRʮʭ GRʥʮʩHQʭDʭLRQ� UHʥHLYHʬ ʭʨH ʦDLUQHʬʬ
ʧʮDUDQʭHHG ʭR DOO ZLʭʨLQ ʭʨH QDʭLRQ˞ʬ ʤRUGHUʬʠ��� ʿʨLʬ
ʥRQʧUHʬʬLRQDO ʪRZHU ʭR LʩʩʮQL˅H ʥHUʭDLQ DʥʭLRQʬ Rʦ ʺʼ6 ʦURʩ
ʰʮGLʥLDO UHYLHZ ʪUHYHQʭʬ ʥRʮUʭʬ ʦURʩ HQʰRLQLQʧ LQGLYLGʮDO
YLRODʭLRQʬ Rʦ ʥRQʬʭLʭʮʭLRQDO ODZʠ��� ʣGGLʭLRQDOO\� Lʦ ʹRQʧUHʬʬ ʥDQ
ʤRʮQGOHʬʬO\ ʮʬH ʭʨLʬ ʪRZHU ʭR ʬʭULʪ ʥRʮUʭʬ Rʦ ʰʮULʬGLʥʭLRQ
ZʨHQHYHU Lʭ ʬHHʬ ʦLʭ� ʭʨHQ ʹRQʧUHʬʬ ʥRʮOG ʥRʩʪOHʭHO\ DQQLʨLODʭH
ʭʨH 6ʮʪUHʩH ʹRʮUʭ˞ʬ ʪRZHU Rʦ ʰʮGLʥLDO UHYLHZʠ��� ʺHʬʪLʭH ʭʨH
6ʮʪUHʩH ʹRʮUʭ˞ʬ HʦʦRUʭʬ ʭR ʪUHʬHUYH ʰʮULʬGLʥʭLRQ LQ ʬRʩH
ʥLUʥʮʩʬʭDQʥHʬ� ʬʮʥʨ Dʬ ʭʨRʬH ʥLUʥʮʩʬʭDQʥHʬ QRʭ ʥRYHUHG ʤ\ ʭʨH
ʰʮULʬGLʥʭLRQʟʬʭULʪʪLQʧ ʪURYLʬLRQ Rʦ ʬHʥʭLRQ ��ʶ�ʝʧʞ� ʭʨH QDʭʮUDO
HʦʦHʥʭ Rʦ GRLQʧ ʬR ʩD\ ʮOʭLʩDʭHO\ UHQGHU ʭʨHʬH DOʭHUQDʭLYH
ʪRʬʬLʤLOLʭLHʬ ʪUDʥʭLʥDOO\ ʩRRʭʠ��ʵ ,Q HʦʦHʥʭ� DOORZLQʧ ʰʮULʬGLʥʭLRQʟ
ʬʭULʪʪLQʧ ʬʭDʭʮʭHʬ ʭR ʪUHYDLO HURGHʬ ʭʨH ʦRʮQGDʭLRQDO ʭHQHʭ Rʦ ʭʨH
ʰʮGLʥLDO ʦʮQʥʭLRQ DQG ZRʮOG ʧUDGʮDOO\ ʮʬʮUʪ ʰʮGLʥLDO ʪRZHUʬʠ��ʶ

�ʶ� ,G�
�ʶʢ 6HH 8QLʭHG 6ʭDʭHʬ Yʠ 0HQGR˅Dʟ/RʪH˅� ʵ�� 8ʠ6ʠ ���� ��ʡ˟�� ʝ�ʢ�ʡʞ ʝˠ2ʮU ʥDʬHʬ

HʬʭDʤOLʬʨ ʭʨDʭ ZʨHUH D GHʭHUʩLQDʭLRQ ʩDGH LQ DQ DGʩLQLʬʭUDʭLYH ʪURʥHHGLQʧ Lʬ ʭR ʪOD\ D
ʥULʭLʥDO UROH LQ ʭʨH ʬʮʤʬHʫʮHQʭ LʩʪRʬLʭLRQ Rʦ D ʥULʩLQDO ʬDQʥʭLRQ� ʭʨHUH ʩʮʬʭ ʤH VRPH
ʩHDQLQʧʦʮO UHYLHZ Rʦ ʭʨH DGʩLQLʬʭUDʭLYH ʪURʥHHGLQʧʠ ʿʨLʬ ʪULQʥLʪOH ʩHDQʬ ʠ ʠ ʠ ʭʨDʭ ZʨHUH ʭʨH
GHʦHʥʭʬ LQ DQ DGʩLQLʬʭUDʭLYH ʪURʥHHGLQʧ ʦRUHʥORʬH ʰʮGLʥLDO UHYLHZ Rʦ ʭʨDʭ ʪURʥHHGLQʧ� DQ
DOʭHUQDʭLYH ʩHDQʬ Rʦ RʤʭDLQLQʧ ʰʮGLʥLDO UHYLHZ ʩʮʬʭ ʤH ʩDGH DYDLODʤOH ʠ ʠ ʠ ʠˡʞʠ

��� 6HH ʹʨHʩHULQʬN\� VXSUD QRʭH ��� Dʭ ��ʵʠ
��� ,G� Dʭ ��ʶʠ
��� 0LʥʨDHO ʽʠ *HUʨDUGʭ� 7KH &RQVWLWXWLRQDO /LPLWV WR &RXUW 6WULSSLQJ� ʢ /(ˀ,6

ʳ ʹ/ʣ5ʾ /ʠ 5(9ʠ �ʵʡ� �ʶʵ ʝ���ʶʞʠ
��� ,G�
��ʵ 6HH 5HQR Yʠ ʣʩHULʥDQʟʣUDʤ ʣQʭLʟʺLʬʥULʩLQDʭLRQ ʹRʩʩʠ� ʶ�ʶ 8ʠ6ʠ ʵʡ�� ʵ��

ʝ�ʢʢʢʞʸ VHH DOVR ʣUʥH Yʠ 8QLʭHG 6ʭDʭHʬ� �ʢʢ ʻʠ�G ʡʢ� ʝʢʭʨ ʹLUʠ ����ʞ ʝʪHU ʥʮULDʩʞʸ 6LOYD Yʠ
8QLʭHG 6ʭDʭHʬ� ��� ʻʠ�G ʢ�� ʝ�ʭʨ ʹLUʠ ���ʡʞʠ

��ʶ 6HH *HUʨDUGʭ� VXSUD QRʭH ���ʠ
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%� 3UHVHUYDWLRQ RI 6XEVWDQWLYH 	 3URFHGXUDO 'XH 3URFHVV
'HPDQGV WKDW 6HFWLRQ �����J� )DLO D &RQVWLWXWLRQDO
&KDOOHQJH

$ VWDWXWH WKDW ZKROO\ VEDUV MXGLFLDO UHYLHZ RI LPPLJUDWLRQ
PDWWHUV RIIHQGV WKH GXH SURFHVV WKDW WKH &RQVWLWXWLRQ DIIRUGV WR DOO
LQGLYLGXDOV���� 'XH SURFHVV FRQVLVWV RI WZR VHSDUDWH FRPSRQHQWV�
VXEVWDQWLYH GXH SURFHVV DQG SURFHGXUDO GXH SURFHVV���� +HUH� ZH
QHHG RQO\ H[DPLQH SURFHGXUDO GXH SURFHVV VLQFH VHFWLRQ �����J�
WUDQVJUHVVHV SURFHGXUDO GXH SURFHVV E\ GHQ\LQJ DGHTXDWH
SURFHGXUHV ZKHUH D JRYHUQPHQW VHHNV WR GHSULYH D SHUVRQ RI OLIH�
OLEHUW\� RU SURSHUW\ ³QDPHO\� E\ QRW DOORZLQJ D FODLP WR EH KHDUG
LQ D MXGLFLDO IRUXP����

,Q0DWKHZV Y� (OGULGJH� WKH 6XSUHPH &RXUW LQWURGXFHG D
EDODQFLQJ WHVW IRU SUDFWLFHV WKDW WKH SODLQWLII DOOHJHG GHQLHG DQ
LQGLYLGXDO RI SURFHGXUDO GXH SURFHVV ULJKWV���� ,Q FRQVLGHULQJ
ZKHWKHU D JRYHUQPHQW SUDFWLFH YLRODWHV DQ LQGLYLGXDO·V
SURFHGXUDO GXH SURFHVV ULJKWV� WKH FRXUW FRQVLGHUV DQG EDODQFHV
WKH IROORZLQJ WKUHH IDFWRUV�

��� WKH SULYDWH LQWHUHVW WKDW ZLOO EH DIIHFWHG E\ WKH RIILFLDO DFWLRQ� ���
WKH ULVN RI DQ HUURQHRXV GHSULYDWLRQ RI VXFK LQWHUHVW WKURXJK WKH
SURFHGXUHV XVHG� DQG SUREDEOH YDOXH� LI DQ\� RI DGGLWLRQDO SURFHGXUDO
VDIHJXDUGV� DQG ��� WKH JRYHUQPHQW·V LQWHUHVW� LQFOXGLQJ WKH ILVFDO DQG
DGPLQLVWUDWLYH EXUGHQV WKDW WKH DGGLWLRQDO RU VXEVWLWXWH SURFHGXUDO
UHTXLUHPHQW ZRXOG HQWDLO����

$SSO\LQJ WKH 0DWKHZV WHVW WR VHFWLRQ �����J�� LW LV FOHDU
WKDW WKH VWDWXWH GHSULYHV DOLHQV RI WKH GXH SURFHVV WR ZKLFK WKH\
DUH HQWLWOHG� $V WR WKH ILUVW SURQJ� WKH SULYDWH LQWHUHVW LPSOLFDWHG
KHUH LV DVVXUHGO\ VLJQLILFDQW� ,W LPSOLFDWHV D SHUVRQ·V DELOLW\ WR
UHPDLQ LQ D FRXQWU\� XQLQWHUUXSWHG E\ JRYHUQPHQW LQWUXVLRQ����
)RU H[DPSOH� LQ 6LOYD� WKH SULYDWH LQWHUHVW LQYROYHG /RSH] 6LOYD·V
LQWHUHVW LQ UHPDLQLQJ ZLWK KLV ZLIH DQG KLV IRXU FKLOGUHQ³
FLWL]HQV RI WKH 8QLWHG 6WDWHV³DV ZHOO DV UHFHLYLQJ FRQWLQXHG
PHGLFDO FDUH IRU KLV KHDOWK FRQGLWLRQV���� $Q\ SODLQWLII VHHNLQJ WR
FKDOOHQJH WKH MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ DW LVVXH KHUH ZLOO
LQGXELWDEO\ EH DEOH WR GHPRQVWUDWH VLPLODU LQWHUHVWV� DV WKH YHU\

��� 7KH )LIWK $PHQGPHQW VWDWHV� ´1R SHUVRQ VKDOO � � � EH GHSULYHG RI OLIH�
OLEHUW\� RU SURSHUW\� ZLWKRXW GXH SURFHVV RI ODZ�µ 8�6� &2167� DPHQG� 9�

��� 6HH &+(0(5,16.<� VXSUD QRWH ��� DW ����
��� 6HH � 8�6�&� � �����J�� VHH DOVR &+(0(5,16.<� VXSUD QRWH ��� DW ����
��� 0DWKHZV Y� (OGULGJH� ��� 8�6� ���� ��� �������
��� ,G�
��� 6HH� H�J�� 0XOOHU� VXSUD QRWH ��
��� %ULHI IRU 5HVSRQGHQW DW �� 6LOYD Y� 8QLWHG 6WDWHV� ��� )��G ��� ��WK &LU�

����� �1R� ���������
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QDWXUH RI GHSRUWDWLRQ UHTXLUHV WKH XQFRPIRUWDEOH XSURRWLQJ RI
DQ LQGLYLGXDO IURP D FRXQWU\ KH RU VKH KDV PDGH D KRPH����

%H\RQG WKLV� DQ DUJXDEO\ PRUH LPSRUWDQW SULYDWH LQWHUHVW
H[LVWV� 7KH SULYDWH LQWHUHVW LQ REWDLQLQJ D IDLU IRUXP LQ WKH
8QLWHG 6WDWHV LQ ZKLFK WR KDYH FRQVWLWXWLRQDO FODLPV KHDUG³D
IRUXP ZKLFK WKH FXUUHQW MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ
GHQLHV���� 7KH XQGRXEWHG ´SHUVRQDO VXIIHULQJ FDXVHG E\ WKH
LQDELOLW\ WR REWDLQ DQ LPSDUWLDO KHDULQJ RI D FODLP RI LQMXVWLFH LV
LQFDOFXODEOH�µ��� $V VXFK� GXH SURFHVV UHTXLUHV WKH DYDLODELOLW\ RI
DQ $UWLFOH ,,, FRXUW WR KHDU VXFK FDVHV���� 6HFWLRQ �����J� WKXV
LPSOLFDWHV WKH SULYDWH LQWHUHVW E\ LPSRVLQJ XQFRQVWLWXWLRQDO
EXUGHQV RQ DQ LQGLYLGXDO·V ULJKW WR GXH SURFHVV����

,Q UHJDUGV WR WKH VHFRQG SURQJ RI WKH 0DWKHZV WHVW� WKHUH
OLHV HQRUPRXV ULVN ZLWK DOORZLQJ WKH 6HFUHWDU\ DQG ,16 WR H[HFXWH
UHPRYDO SURFHHGLQJV IUHH IURP MXGLFLDO LQWHUYHQWLRQ���� ,Q ERWK
6LOYD DQG $UFH� WKH ,16 DFWHG LQ YLRODWLRQ RI WHPSRUDU\ VWD\V RI WKH
SHWLWLRQHUV· UHPRYDO RUGHUV� DV D UHVXOW� ERWK /RSH] 6LOYD DQG $UFH
ZHUH ZURQJIXOO\ UHPRYHG IURP WKH 8QLWHG 6WDWHV� FDXVLQJ WKHP
ERWK VXEVWDQWLDO KDUP���� 7KHVH FDVHV DUH QRW RXWOLHUV³HYHQ 8�6�
FLWL]HQV ERUQ DEURDG WR $PHULFDQ SDUHQWV KDYH EHHQ LQFUHDVLQJO\
ZURQJIXOO\ GHSRUWHG RU GHWDLQHG���� $GGLWLRQDOO\� DOORZLQJ WKH
IHGHUDO FRXUWV WR UHYLHZ ,16 DFWLRQV FXUUHQWO\ EDUUHG IURP MXGLFLDO
VFUXWLQ\ E\ VHFWLRQ �����J� ZRXOG UHVXOW LQ D GHFUHDVHG OLNHOLKRRG
RI DQ HUURQHRXV UHPRYDO GHFLVLRQ ZKHQ VXFK GHFLVLRQV DUH PDGH E\
LPSDUWLDO MXGJHV LQ D QHXWUDO IRUXP����

��� 6HH0XOOHU� VXSUD QRWH ��
��� 6HH *HUKDUGW� VXSUD QRWH ���� DW ����
��� 6HH (YH &DU\� (GZDUG 9� 6SDUHU 3XEOLF ,QWHUHVW /DZ )HOORZVKLS 6\PSRVLXP�

5RDG %ORFNV WR -XVWLFH� &RQJUHVVLRQDO 6WULSSLQJ RI )HGHUDO &RXUW -XULVGLFWLRQ� �� %522.�
/� 5(9� ���� ��� �������

��� 6HH *HUKDUGW� VXSUD QRWH ���� DW ����
��� ,G�
��� (VKD %KDQGDUL�<HV� 7KH 8�6� :URQJIXOO\ 'HSRUWV ,WV 2ZQ &LWL]HQV� $&/8 �$SU�

��� ����� ����� $0�� KWWSV���ZZZ�DFOX�RUJ�EORJ�VSHDNHDV\�\HV�XV�ZURQJIXOO\�GHSRUWV�LWV�RZQ�
FLWL]HQV >KWWSV���SHUPD�FF��(1)�96%=@�

��� $UFH Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK &LU� ����� �SHU FXULDP�� 6LOYD
Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK &LU� ������

��� (YHQ$PHULFDQ FLWL]HQV ERWK ERUQ LQ WKH8QLWHG 6WDWHV RU WR FLWL]HQ SDUHQWV DEURDG
KDYH EHHQ ZURQJIXOO\ GHWDLQHG RU GHSRUWHG E\ ,PPLJUDWLRQ DQG &XVWRPV (QIRUFHPHQW �,&(�
DJHQWV� 7KH DJHQF\ KDV EHFRPH LQYLJRUDWHG VLQFH WKH HOHFWLRQ RI 3UHVLGHQW 7UXPS LQ �����
'DUOHQD &XQKD� 2SLQLRQ� ,&( LV 'DQJHURXVO\ ,QDFFXUDWH� 1�<� 7,0(6 �-XO\ ��� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�LFH�UDLGV�KWPO >KWWSV���SHUPD�FF�:�)7�04��@� VHH
DOVR0HUHGLWK+RIIPDQ�7KH86.HHSV0LVWDNHQO\'HSRUWLQJ ,WV2ZQ&LWL]HQV� 9,&(1(:6 �0DU�
�� ����� ���� $0�� KWWSV���ZZZ�YLFH�FRP�HQBXV�DUWLFOH�SD�PT��WKH�XV�NHHSV�PLVWDNHQO\�
GHSRUWLQJ�LWV�RZQ�FLWL]HQV >KWWSV���SHUPD�FF�7�/;���(�@�

��� /DZIXO SHUPDQHQW UHVLGHQWV DQG WKHLU IDPLOLHV RIWHQ IHDU WKDW SDVW FRQYLFWLRQV
IURP GHFDGHV SULRU³DQG IRU ZKLFK WKH LQGLYLGXDOV KDYH DOUHDG\ VHUYHG SULVRQ WLPH³ZLOO UHVXOW
LQ WKHPEHLQJ GHSRUWHGXQH[SHFWHGO\� %ULWWQ\0HMLD�0XVW5HDGV� ,W·V 1RW -XVW 3HRSOH LQ WKH8�6�
,OOHJDOO\³,&( LV 1DEELQJ /DZIXO 3HUPDQHQW 5HVLGHQWV 7RR� /�$� 7,0(6 �-XQH ��� ����� ����
$0��� KWWSV���ZZZ�ODWLPHV�FRP�ORFDO�ODQRZ�OD�PH�OQ�ODZIXO�UHVLGHQW����������KWPOVWRU\�KWPO
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3HUPLWWLQJ MXGLFLDO UHYLHZ RI ,16 6HFUHWDU\ DFWLRQV PD\
LPSRVH KLJK ILQDQFLDO DQG DGPLQLVWUDWLYH FRVWV RQ WKH
JRYHUQPHQW���� 'HVSLWH WKHVH FRVWV� KRZHYHU� WKH JRYHUQPHQW·V
LQWHUHVW LQ UHPRYLQJ DOLHQV ZRXOG VWLOO UHPDLQ³LQ IDFW� WKH
JRYHUQPHQW·V LQWHUHVW PLJKW EH HQKDQFHG E\ PRUH XQLWDU\
RXWFRPHV DV D UHVXOW RI MXGLFLDO SUHGLFWDELOLW\ VLQFH IHGHUDO FRXUWV
KDYH WUDGLWLRQDOO\ GHDOW ZLWK GHSRUWDWLRQ DQG YDULRXV RWKHU
LPPLJUDWLRQ PDWWHUV���� :KHQ GHWHUPLQDWLRQV RI ,16· UHPRYDO
DFWLRQV DUH PDGH E\ FRXUWV LQ D FRQVLVWHQW PDQQHU� WKH H[HFXWLYH
FDQ PRUH FRQILGHQWO\ DQG VZLIWO\ XQGHUWDNH UHPRYDOV LW GHHPV
LPSRUWDQW WR EHWWHU HQIRUFH WKH JRYHUQPHQW·V LPPLJUDWLRQ VFKHPH�

8OWLPDWHO\� GHQ\LQJ DQ LQGLYLGXDO D IRUXP LV QRW RQO\ D
EUHDFK RI WKH SULQFLSOH RI VHSDUDWLRQ RI SRZHUV EXW D GHQLDO RI
SURFHGXUDO GXH SURFHVV DV ZHOO� :LWK QHZ H[HFXWLYH RUGHUV
SHUPLWWLQJ GHSRUWDWLRQV WR RFFXU ZLWKLQ KRXUV DQ LPPLJUDQW·V
DUUHVW� LW LV QHFHVVDU\ QRZ PRUH WKDQ HYHU IRU FRXUWV WR UHWDLQ
MXULVGLFWLRQ RYHU FKDOOHQJHV WR LPPLJUDWLRQ SURFHHGLQJV�
SDUWLFXODUO\ UHPRYDO RUGHUV���� 3ODLQWLIIV VHHNLQJ WR FKDOOHQJH
VHFWLRQ �����J� PXVW ILUVW EH VXUH WR IUDPH WKHLU FODLP DV IDOOLQJ
RXWVLGH WKH WKUHH GLVFUHWLRQDU\ DFWLRQV RI '+6ZKLFKZRXOG EDU WKH
FRXUW·V MXULVGLFWLRQ RYHU WKH FDVH LQ RUGHU WR DYRLG KDYLQJ WKH FDVH
SUHPDWXUHO\ GLVPLVVHG IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ����
1H[W� SODLQWLIIV ZLOO ZDQW WR PDNH D IDFLDO FKDOOHQJH WR WKH VWDWXWH�
FODLPLQJ WKDW WKH ODZ GHSULYHV WKHP RI WKHLU ULJKW WR D MXGLFLDO
IRUXP DQG� DOWHUQDWLYHO\� WKDW WKH VWDWXWH LPSLQJHV RQ WKH
KRUL]RQWDO VHSDUDWLRQ RI SRZHUV FUHDWHG E\ WKH )RXQGHUV� 3ODLQWLIIV
PD\ DVVHUW WKDW VWULSSLQJ WKH FRXUWV RI MXULVGLFWLRQ RYHU
LPPLJUDWLRQ SURFHHGLQJV YLD VHFWLRQ �����J� EHDUV QR UHDVRQDEOH

>KWWSV���SHUPD�FF���<��1��5@� )RU VRPH� GHSRUWDWLRQ WR DQ LQGLYLGXDO·V KRPH FRXQWU\ SUHVHQWV
ULVN RI JUHDW GDQJHU� DQG HYHQ GHDWK� )HDU RI GHSRUWDWLRQ FDXVHV VLJQLILFDQW VWUHVV RQ WKHVH
LQGLYLGXDOV� 6DUDK6WLOOPDQ�:KHQ'HSRUWDWLRQ LV D'HDWK6HQWHQFH� 1(:<25.(5 �-DQ� �� ������
KWWSV���ZZZ�QHZ\RUNHU�FRP�PDJD]LQH������������ZKHQ�GHSRUWDWLRQ�LV�D�GHDWK�VHQWHQFH
>KWWSV���SHUPD�FF��:�3�����@ �´>%@HIRUH /DXUD FURVVHG WKH 0F$OOHQ�+LGDOJR ,QWHUQDWLRQDO
%ULGJH LQWR 0H[LFR� VKH WXUQHG WR WKH %RUGHU 3DWURO DJHQW VXSHUYLVLQJ KHU UHWXUQ WR 0H[LFR�
¶:KHQ , DP IRXQG GHDG�· VKH WROG KLP� ¶LW ZLOO EH RQ \RXU FRQVFLHQFH�·µ��

��� ,QGHHG� WKH OHJLVODWLRQ ZDV HQDFWHG DJDLQVW WKH EDFNGURS RI WKH QHHG WR
VWUHDPOLQH LPPLJUDWLRQ SURFHHGLQJV DQG UHGXFH RSSRUWXQLWLHV IRU FKDOOHQJHV WR FORJ
FRXUWV DQG GHOD\ UHPRYDOV LQGHILQLWHO\� 6HH 'RXJKHUW\� VXSUD QRWH ��� DW ���²���

��� 6HH&KHPHULQVN\� VXSUDQRWH �� � DW ��� �´7KHUH LV QR LQGLFDWLRQ WKDW >IHGHUDO FRXUWV·
UHYLHZ RI GHSRUWDWLRQ DQG LPPLJUDWLRQPDWWHUV@ KDV SODFHG DQ XQGXH EXUGHQ RQ WKH MXGLFLDU\�µ��

��� 9DQHVVD 5RPR� 7UXPS $GPLQLVWUDWLRQ 0RYHV 7R 6SHHG 8S 'HSRUWDWLRQV :LWK
([SHGLWHG 5HPRYDO ([SDQVLRQ� 135 �-XO\ ��� ����� ���� 30�� KWWSV���ZZZ�QSU�RUJ�����������
�����������WUXPS�DGPLQLVWUDWLRQ�PRYHV�WR�VSHHG�XS�GHSRUWDWLRQV�ZLWK�H[SHGLWHG�UHPRYDO�
H[SDQ >KWWSV���SHUPD�FF�;�6(�7;0�@� ,Q -XQH ����� WKH 6XSUHPH &RXUW XSKHOG WKH
FRQVWLWXWLRQDOLW\ RI H[SHGLWHG UHPRYDO LQ '+6 Y� 7KXUDLVVLJLDP� 'HS·W RI +RPHODQG 6HF� Y�
7KXUDLVVLJLDP� ��� 6� &W� ���� ������� VHH DOVR -RVK *HUVWHLQ� 6XSUHPH &RXUW 2.V )DVW�7UDFN
'HSRUWDWLRQV� 32/,7,&2� KWWSV���ZZZ�SROLWLFR�FRP�QHZV������������VXSUHPH�FRXUW�IDVW�WUDFN�
GHSRUWDWLRQV������� >KWWSV���SHUPD�FF�-�/$�(���@�

��� � 8�6�&� � �����J��
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UHODWLRQVKLS WR &RQJUHVV·V RYHUDOO LPPLJUDWLRQ SROLF\ EHFDXVH WKH
OHJLVODWLRQ LQIULQJHV RQ WKH VFRSH RI GXH SURFHVV���� :LWK WKHVH
DUJXPHQWV RQ WKH WDEOH� WKH 6XSUHPH &RXUW PXVW ILQG VHFWLRQ
�����J� XQFRQVWLWXWLRQDO�

&21&/86,21

'HVSLWH LWV QDUURZ LQWHUSUHWDWLRQ LQ 5HQR� WKH WURXEOLQJ
FRQVWLWXWLRQDO TXHVWLRQV VXUURXQGLQJ WKH MXULVGLFWLRQ�VWULSSLQJ
SURYLVLRQ KDYH UHPDLQHG� DQG WKH ODFN RI FODULW\ SURYLGHG E\
5HQR ZLWK UHVSHFW WR WKHVH TXHVWLRQV KDV UHVXOWHG LQ VHULRXV
KDUP WR LQGLYLGXDO LPPLJUDQWV� 0LVDSSOLFDWLRQV RI WKH ODZ KDYH
UHVXOWHG LQ IDPLOLHV EHLQJ VHSDUDWHG ZLWKRXW DQ\ FKDQFH DW
UHFHLYLQJ� DW D PLQLPXP� FRPSHQVDWLRQ IRU WKHLU HPRWLRQDO
GLVWUHVV DQG ZURQJIXO UHPRYDO� %RWK 6LOYD DQG $UFH KLJKOLJKW
WKH JUDYH FRQVHTXHQFHV RI VWDWXWHV ZKLFK VHHPLQJO\ SURYLGH
MXULVGLFWLRQ LQ VRPH FDVHV EXW FRPSOHWHO\ SUHFOXGH MXGLFLDO
UHYLHZ LQ RWKHU FDVHV� SDUWLFXODUO\ ZKHQ WKH ERXQGDULHV VHW E\
6XSUHPH &RXUW SUHFHGHQW UHPDLQ XQFOHDU�

:URQJIXO UHPRYDO VKRXOG EH FRQVLGHUHG D QRQ�GLVFUHWLRQDU\
DFWLRQ E\ '+6 XQGHU VHFWLRQ �����J�� EXW WKLV DORQH LV QRW HQRXJK�
0HUHO\ ILQGLQJ WKDW D VLQJOH W\SH RI DFWLRQ IDOOV RXWVLGH WKH VFRSH RI
WKH MXULVGLFWLRQ�VWULSSLQJ SURYLVLRQ ZRXOG DOORZ FRXUWV WR VKLUN
WKHLU GXWLHV WR SUHVHUYH WKH LQWHJULW\ RI DQ LQGHSHQGHQW MXGLFLDU\�
VDIHJXDUG SHUVRQDO OLEHUWLHV� DQG PDLQWDLQ D FKHFN RQ WKH
OHJLVODWLYH DQG H[HFXWLYH EUDQFKHV DV WKH IUDPHUV VR FRQWHPSODWHG�
,W LV IRU WKHVH UHDVRQV WKDW WKH VWDWXWH PXVW EH IRXQG LQYDOLG DW WKH
QH[W FRQVWLWXWLRQDO FKDOOHQJH�

$PDQGD 6LPPV�

��� 8QLWHG 6WDWHV Y� &DUROHQH 3URGXFWV &R�� ��� 8�6� ���� ���²�� Q�� ������� 6HH
JHQHUDOO\:LOOLDPVRQ Y� /HH 2SWLFDO &R� ��� 8�6� ��� �������

� -�'�� %URRNO\Q /DZ 6FKRRO� ����� 0�6�� 1HZ <RUN 0HGLFDO &ROOHJH� �����
%�6�� )RUGKDP 8QLYHUVLW\� ����� 0DQ\ WKDQNV WR WKH VWDII RI %URRNO\Q /DZ 5HYLHZ DQG
WR 3URIHVVRUV -D\QH 5HVVOHU� $OLFH 5LVWURSK� DQG 0HJ +RO]HU� ,W ZDV P\ SULYLOHJH WR ZRUN
DORQJVLGH \RX�
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