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IL. FAILING CULTURE IN THE NEW REFORM AGENDA

“«

AJll lawyering is cross-cultural, yet few lawyers perceive it as such. "%
“[W]hat we fail to instill in our law students we find lacking in our lawyers. "’

Legal education has been in a perennial state of critique and reform for
over a century, yet legal education has remained largely unchanged. ®®
Straddling a “dual identity” of professional school and academic institution,
law schools have attempted to strike the appropriate balance between teaching
what the law is and teaching what to do with the law.® In addition to
longstanding critiques about the gap between what law schools teach and what
lawyers need to know, law schools face pressure to adapt to rapidly changing
social, economic, and cultural forces.?® In the midst of these tensions, after
years of study, review, and discussion, in 2014 the ABA Council on Legal

86. Marjorie A Silver, Emotional Competence, Multicultural Lawyering and Race, 3
FLA. COASTAL L.J. 219, 230 (2002).

87. Wizner, supra note 4, at 708.

88. See Goldfarb, supra note 84, at 290-91. This isn’t to say there haven’t been any
changes in legal education, or that specific law schools haven’t made substantive curricular
change. See Margaret Martin Barry, Practice Ready: Are We There Yet, 32 B.C. J.L. & Soc.
JUST. 247, 263 (2012); Menkel-Meadow, supra note 2 (summarizing major changes to legal
education generally and discussing three specific programs). But, as Professor Menkel-
Meadow notes, “[tlhe only really big bang has been Langdell’s. If one looked at the
schoolroom, the hospital, the police station, the prison, or the business office of the
nineteenth century, and then compared it to today’s institutions, one would see more change
in each of these than in the law school classroom.” Id. at 579. See also Rakoff & Minow,
supra note 3 (noting the formative first year of law school “remains remarkably similar to
the curricutum invented at the Harvard Law School by Christopher Columbus Langdell over
a century and a quarter ago. Invented, that is, not just before the Internet, but before the
telephone . ..; not just before Brownv. Board of Education, but before Plessy v.
Ferguson™).

89. See Goldfarb, supra note 84, at 283-84.

90. See id. at 279-80 (noting “changes in social, economic, and cultural forces such as
the internationalization of markets, the incursion of technology, and a series of economic and
global cataclysms occurring since the turn of the millennium” are causing a “seismic shift”
in the legal profession); see also Am. Bar Ass’n, Working Notes: Deliberations of the
Committee on Research About the Future of the Legal Profession, On the Current Status of
the Legal Profession Working Notes, 13 ME. B.J. 236, 236 (2001) (noting that the legal
profession is “undergoing unprecedented change”); Chopp, supra note 34, at 365-66, 366 n.7
(stating cultural misunderstandings are more likely to occur as the United States becomes
increasingly more diverse); William D. Henderson, 4 Blueprint Jor Change Symposium: The
Lawyer of the Future, 40 PEPP. L. REV. 461, 470-90 (2013) (discussing changing factors such
as the decline in traditional legal service jobs, the proliferation of legal technology, and the
globalization of legal services); Rosa Kim, Globalizing the Law Curriculum for Twenty-
First-Century Lawyering, 67 J. LEGAL EDUC. 905, 908 (2018) (arguing that the increase in
cross-border and transnational legal activity requires competencies in navigating multiple
legal systems with diverse stakeholders).
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Education and Admission to the Bar adopted the ABA Revised Standards.”'

Now law schools must design their curricula to ensure that graduates “have
(a) some competencies in delivering (b) some legal services” and not “just
some body of knowledge.”? In addition to requiring two writing experiences
and minimum credit hours for both professionalism and experiential
coursework, law schools must now adopt specific learning outcomes and assess
demonstrated student competencies. > Although these newly expanded
requirements seem fairly tame, especially for the institutions tasked with
educating people who will owe ethical and fiduciary duties to others, these
additions actually signal a fundamental change. Previous standards focused
largely on discrete factors unrelated to whether law students could demonstrate
mastery of legal knowledge or skills.** For example, prior to the adoption of the
revised ABA Standards, the only ABA accreditation requirement arguably
related to student learning was bar passage rates for law school graduates.” In
contrast, the new standards are meant to close the yawning gap between the
current educational experience provided by law schools and what students
actually need to begin ethical law practice as newly minted lawyers.

Despite these seemingly sweeping changes, it remains unclear what
substantive impact they will have on student learning, especially where social
cognition and culture work are concerned. % Although there is growing

91. The ABA Council on Legal Education and Admission to the Bar began a
comprehensive review in 2008 and approved revisions in June 2014. The House of Delegates
concurred in August 2014. See generally Am. Bar Ass’n, Task Force on the Future of Legal
Education, Report and Recommendations (Jan. 2014).

92, Id. at 26.

93. ABA STANDARDS, supra note 24, at 16. Standard 303(a) states: “A law school shall
offer a curriculum that requires each student to satisfactorily complete at least the following: -
(1) one course of at least two credit hours in professional responsibility that includes
substantial instruction in rules of professional conduct, and the values and responsibilities of
the legal profession and its members; (2) one writing experience in the first year and at least
one additional writing experience after the first year, both of which are faculty supervised;
and (3) one or more experiential course(s) totaling at least six credit hours. An experiential
course must be a simulation course, a law clinic, or a field placement.” Id.

94. See Niedwiecki, supra note 3, at 671-72, 671-72 nn.65-67 (noting that previously
law schools were evaluated on library size, faculty-student ratio, and the duration of a
student’s course of study).

95. Id at 672-73. As early as 2007, two contemporaneous legal reports specifically
recommended that law schools adopt outcome-based measures that would focus legal
education on the proficiencies that law students would be expected to demonstrate after
completing their legal studies. See generally STUCKEY ET AL., supra note 3; SULLIVANET AL.,
supra note 3.

96. See Boles, supra note 78, at 215-16 (noting that “[u]nlike other professions, the
legal profession has underemphasized the dismantling of social hierarchies through cultural
proficiency efforts.”); Lynch, supra note 81, at 132-35 (critiquing the failure of legal
education to incorporate cross-cultural and intercultural learning in the law school
curriculum); Moran, supra note 5, at 33 (acknowledging that “although the legal profession
contributes to developing and maintaining social structures, legal education does not
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acceptance by lawyers and legal scholars of culture’s impact on the law, legal
systems, and legal representation, the term “culture” is conspicuously absent
from the Revised Standards’ text. Instead, the Managing Director’s Guidance
Memo on Standard 302 (Guidance Memo) includes “cultural competence” as
an optional “other professional skill.”®” If the goal of legal education is to
ensure law students are prepared to practice law ethically and to advance justice
and equity, then including “cultural competence” as an optional “other skill”
fails to be meaningful reform.

A. ABA Standards 301 and 302

Standards 301 and 302 finally embrace the “knowledge, skills, and values”
paradigm articulated over twenty-five years ago in the ABA Task Force’s 1992
MacCrate Report and then echoed fifteen years later by the Clinical Legal
Education Association’s report, Best Practices for Legal Education.®® To this
end, Standard 301, “Objectives of Program of Legal Education,” reiterates that
the traditional goal of a legal education is to prepare graduates for the legal
profession. It states:

(2) A law school shall maintain a rigorous program of legal education that
prepares its students, upon graduation, for admission to the bar and for
effective, ethical, and responsible participation as members of the legal
profession.

(b) A law school shall establish and publish learning outcomes designed to
achieve these objectives.

Standard 302, “Learning Outcomes,” sets out minimum competencies for
law school graduates:

A law school shall establish learning outcomes that shall, at a minimum,
include competency in the following:

(a) Knowledge and understanding of substantive and procedural law;

(b) Legal analysis and reasoning, legal research, problem-solving, and written
and oral communication in the legal context;

(c) Exercise of proper professional and ethical responsibilities to clients and
the legal system; and

(d) Other professional skills needed for competent and ethical participation as
a member of the legal profession.

recognize cultural competency as a core skill”).

97. See A.B.A. Managing Director’s Guidance Memo 2 (June 2015) (“A law school
may also identify any additional learning outcomes pertinent to its program of legal
education.”) [hereinafter ABA Guidance Memo].

98. See MACCRATE REPORT, supra note 3, at 138-41 (identifying ten “Fundamental
Lawyering Skills” and four “Fundamental Values of the Profession™); see also STUCKEY ET
AL., supra note 3, at 48-67 (identifying core attributes that all law school graduates should be
able to demonstrate prior to admission to the profession include: self-reflection and lifelong
learning skills, intellectual and analytical skills, core knowledge of the law, core
understanding of the law, professional skills, and professionalism).
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According to the ABA Managing Director’s Guidance Memo, “[flocusing
on outcomes should serve as a catalyst for law schools to be intentional in
curriculum development.” To be sure, the Revised Standards do not jettison
the focus of traditional legal education. As confirmed by the Guidance Memo,
“the traditional legal curriculum, which purports to teach students to ‘think like
a lawyer,” will remain at the center of law schools’ J.D. programs.”!% The
Guidance Memo also makes clear that Standard 302 is not meant to create
uniform legal education across the U.S.!”! While Standard 302 does require
students to develop knowledge, professional skills, and values through a
structured, coordinated curriculum, it largely leaves the details to each law
school.'%?

Although embedding flexibility into the Revised Standards allows law
schools to respond to the needs and interests of their students and to adapt as
the legal landscape shifts, it also neglects some of the direct and consistent
critiques of legal education. The MacCrate Report, followed by Best Practices,
called for more than merely refocusing legal education to incorporate lawyering
skills and values. Together, these reports argued that law schools have an
obligation to instill in their students a duty to provide access to justice.!®® The

99. ABA Guidance Memo, supra note 97, at 3; see also Niedwiecki, supra note 3, at
675 (distinguishing course objectives, where the focus is on what the professor intends to
teach, from learning outcomes, which focus on what a student is able to do upon completion
of the course).

100. ABA Guidance Memo, supra note 97, at 3.

101. See id. at 4 (“Standard 302 outlines the minimum outcomes that a law school must
identify for its program of legal education. Other outcomes will vary depending upon the
stated mission of a law school.”).

102. See Andrea A. Curcio, A Simple Low-Cost Institutional Learning-Outcomes
Assessment Process, 67 J. LEGAL EpUC. 489, 492 (2018); Niedwiecki, supra note 3, at 664.
But see Roy Stuckey, The American Bar Association’s New Mandates for Teaching
Professional Skills and Values: Impact, Human Resources, New Roles for Clinical Teachers,
and Virtual Worlds, 51 WAKE FOREST L. REV. 259, 261 (2016) (noting that “[t}he potential
impact of the ABA mandates is also weakened by the absence of a requirement for law
schools to organize their programs of instruction to help students develop their professional
skills and values in a structured, coordinated curriculum”). On per-school flexibility, see
ABA Guidance Memo, supra note 98, at 6 (“There is no one-size-fits-all set of outcomes or
assessment program.”). Standard 314 similarly provides law schools with wide discretion to
establish formative and summative assessment methods to evaluate whether students are
attaining the competency levels set forth by each law school. ABA STANDARDS, supra note
24, at 23 (Standard 314). ABA Standard 315, Interpretation 315-1 states “The methods used
to measure the degree of student achievement of learning outcomes are likely to differ from
school to school and law schools are not required by this standard to use any particular
methods.” Id. at 24.

103. See STUCKEY ET AL., supra note 3, at 19 (calling on law schools to “give more
attention to educating students about the importance of providing access to justice and to
instilling a commitment to provide access to justice in their students”); MACCRATE REPORT,
supra note 3, at 140-41 (describing four “fundamental values of the profession:” as 1)
provision of competent representation; 2) striving to promote justice, fairness, and morality;
3) striving to improve the profession; and 4) professional self-development); see also Moran,
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MacCrate Report emphasized that “competent, ethical practice” requires that
students possess “more than just knowledge of the applicable rules and
principles of professional responsibility.” '% It specifically called on law
schools to teach students about their duty to “promote justice, fairness, and
morality” in their daily practice, to refrain from any type of discrimination, and
to improve both the legal system and the profession.!® Such improvement
included “rationalizing the law and legal institutions” and taking corrective
measures to address the legal system’s deficiencies. '% Teaching justice,
promoting equity, and improving the legal profession and the judicial system
require a deep and nuanced understanding of the relationship between law and
culture. The Revised Standards, however, do not fully incorporate this charge
and actually suggest in their framing that law students may be able to graduate
without ever exploring how culture impacts the law or their role as lawyers. '
As a result, these current reforms also fail to keep pace with the accrediting
standards of other client-facing professional schools. A quick survey of
accrediting requirements for medical,'% nursing,' social work, !'® and dental
schools ''! reveals that each of their accrediting bodies has some formal
educational requirement tied to cultural competency. For example, since 2000,
the Liaison Committee on Medical Education (LCME), the accrediting body
for medical education in the U.S. and Canada, has included specific standards

supra note 5, at 23 (noting the reports are “clear on the lawyer’s obligation to promote, and
the law school’s obligation to teach, justice).

104. MACCRATE REPORT, supra note 3, at 207.

105. Id. at 207-21 (describing four fundamental values of the profession).

106. Id. at 215. Quoting from the ABA’s Model Rules of Professional Conduct, the
MacCrate Report states that “corrective measures” include “endeavoring to change ‘[r]ules
of law . . . [that] are not just, understandable, and responsive to the needs of society.” Id.

107. Moran, supra note 5, at 23. (“[T]n the twenty-first century law school, students can
(and often do) graduate without any exposure to questions of gender, race, ethnicity, or
class.”).

108. See Chopp, supra note 34, at 384-86 (discussing cultural competence standards
and training in medical schools); Functions and Structure of a Medical School: Standards
Jor Accreditation of Medical Education Programs Leading to the MD Degree, LIAISON
COMMITTEE ON MEDICAL EDUCATION 11, 22 (2016), https://perma.cc/U34B-R5VS; ACGME
Common Program Requirements (Residency), ACCREDITATION COUNCIL FOR GRADUATE
MEDICAL EDUCATION 19, 21 (2018), https://perma.cc/YYR4-N2VT.

109. See generally Suzan Kardong-Edgren & Josepha Campinha-Bacote, Cultural
Competency of Graduating US Bachelor of Science Nursing Students, 28 NAT’L CTR. FOR
BIOTECHNOLOGY INFO. 37 (2008).

110. See Chopp, supra note 34, at 390 (summarizing social work accreditation
standards and competencies related to cultural competence); Educational Policy and
Accreditation Standards for Baccalaureate and Master’s Social Work Programs, COUNCIL
ON SocIAL WORK EDUCATION 1, 7, 14 (2015), https://perma.cc/9A8R-QBOU.

111. See Accreditation Standards for Dental Education Programs, COMMISSION ON
DENTAL ACCREDITATION, ACCREDITATION STANDARDS FOR DENTAL EDUCATION PROGRAMS
1,16-17,27, 31 (2016), https://perma.cc/XL9U-PWGH.
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for cultural competence.!'? LCME Standard 7.6 requires that “faculty and
students must demonstrate an understanding of the manner in which people of
diverse cultures and belief systems perceive health and illness and respond to
various symptoms, diseases, and treatments.” 13 1t also calls for “medical
students to learn to recognize and appropriately address gender and cultural
biases in themselves, in others, and in the health care delivery process.”''*
Similarly, the Council on Social Work Education (CSWE) has established
nine competencies that a social work student should be able to demonstrate
upon graduation. ''* These competencies describe “the knowledge, values,
skills, cognitive and affective processes, and behaviors associated with
competence at the generalist level of practice.”''® Competency 2, “Engage
Diversity and Difference in Practice,” states:
Social workers understand how diversity and difference characterize and
shape the human experience and are critical to the formation of identity . . . .
Social workers understand that, as a consequence of difference, a person’s life
experiences may include oppression, poverty, marginalization, and alienation
as well as privilege, power, and acclaim. Social workers also understand the
forms and mechanisms of oppression and discrimination and recognize the
extent to which a culture’s structures and values, including social, economic,
political, and cultural exclusions, may oppress, marginalize, alienate, or create
privilege and power.'"’
According to the CSWE, to demonstrate this competency social workers
should be able to:
apply and communicate understanding of the importance of diversity and
difference in shaping life experiences in practice at the micro, mezzo, and

112. See Cultural Competence Education for Medical Students, AMERICAN
ASSOCIATION OF MEDICAL COLLEGES (2005), https://perma.cc/T93N-CYRB; see generally
Functions and Structure of a Medical School: Standards for Accreditation of Medical
Education Programs Leading to the MD Degree, LIAISON COMMITTEE ON MEDICAL
EDUCATION (Mar. 2016).

113. See Functions and Structure of a Medical School, supra note 112, at 1L
Additionally, Standard 7.6 requires that the medical curriculum include instruction in “[t]he
basic principles of culturally competent health care. The recognition and development of
solutions for health care disparities. The importance of meeting the health care needs of
medically underserved populations. The development of core professional attributes (e.g.,
altruism, accountability) needed to provide effective care in a multidimensional and diverse
society.” Id.

114. Id at 11. Supporting these curriculum requirements, The American Association of
Medical Colleges also developed the Tool for Assessing Cultural Competence Training
(TACCT), which medical schools can use to assess whether students are developing cross-
cultural sensibilities. See Chopp, supra note 34, at 385; see also AMERICAN ASSOCIATION OF
MEDICAL COLLEGES, supra note 114, at 4-6. The Code of Medical Ethics further reinforces
the import of culture and working to counteract both explicit and implicit bias. See Chopp,
supra note 34, at 393-94.

115. See Educational Policy and Accreditation Standards, supranote 110, at 1, 7-9.

116. Id. at 11 (Educational Policy 2.0—Generalist Practice).

117. Id. at 7 (Competency 2: Engage Diversity and Difference in Practice).
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macro levels; present themselves as learners and engage clients and

constituencies as experts of their own experiences; and apply self-awareness

and self-regulation to manage the influence of personal biases and values in

working with diverse clients and constituencies.!'#

Even the National Architecture Accreditation Board requires accredited
degree programs to demonstrate that graduates possess knowledge and skills
relating to how culture impacts their profession.''” Under competencies for
“critical thinking and representation,” graduates of accredited architecture
programs should be able to demonstrate the following understanding:

A.7 History and Global Culture: Understanding of the parallel and divergent

histories of architecture and the cultural norms of a variety of indigenous,

vernacular, local, and regional settings in terms of their political, economic,
social, ecological, and technological factors.

A.8 Cultural Diversity and Social Equity: Understanding of the diverse needs,

values, behavioral norms, physical abilities, and social and spatial patterns that

characterize different cultures and individuals and the responsibility of the
architect to ensure equity of access to sites, buildings, and structures.'?

Each of those professional standards and competencies require schools to
demonstrate that graduates understand how culture and context affect clients
and the professional/client relationship. They even go further to require that
students recognize and address systemic and structural inequity.

In contrast, the ABA Revised Standards do not explicitly require that law
students be able to demonstrate how culture and context impact clients and the
professional/client relationship. Nor do they require law students to question,
challenge, or remedy the American legal system’s biased foundations.'?' Such
competencies, however, are essential to legal education and to ethical law
practice.'? Neglecting to require them is particularly problematic because law,
like medicine and social work, is historically and culturally situated.

118. Jd. In addition to these accreditation competencies, the National Association of
Social Workers (NASW) adopted Standards for Cultural Competence in Social Work
Practice and Indicators for the Achievement of the NASW Standards for Cultural
Competence in Social Work Practice. The social work code of ethics also charges social
workers with the ethical responsibility to be culturally competent. See CODE OF ETHICS,
NATIONAL ASSOCIATION OF SOCIAL WORK, Standard 1.05, at 4 (Cultural Awareness and
Social Diversity) https://perma.cc/CMR9-FHGB.

119. NAT’L ARCHITECTURAL ACCREDITING BD., INC., 2014 Conditions Jor Accreditation
15-16 (2015), https://perma.cc/24DZ-YJITS.

120. 1d.

121. Boles, supra note 78, at 221-22.

122. See Nora Freeman Engstrom et al., Dear SLS Students, We Can Do Better, STAN.
DALy (Feb. 25, 2018), https://perma.cc/4AASA-F6MY; see also supra note 74 (listing a
number of clinical professors who argue that cultural competency is a fundamental skill).
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B. The Problem with 302(d): Cultural Competence as an “Other” Professional
Skill

Unlike the changes made by accrediting bodies for other professions, the
ABA has neglected to account for the way that culture and social cognition
impact the study and practice of law. Excluding “culture” from the Revised
Standards and then including “cultural competence” as an optional “other skill”
in the Interpretation to Standard 302 poses numerous problems. Interpretation
302-1 states:

For the purposes of Standard 302(d), other professional skills are determined

by the law school and may include skills such as, interviewing, counseling,

negotiation, fact development and analysis, trial practice, document drafting,

conflict resolution, organization and management of legal work, collaboration,
cultural competency, and self-evaluation.'”

First, by being optional, the Guidance Memo suggests that “cultural
competence” is not required for competent lawyering. Even though the ABA
Model Rules of Professional Responsibility do not specifically address an
attorney’s duty to consider social cognition or to engage in culturally
competent practice,'?* lawyers, scholars, and even ABA Section groups have
been calling for such an interpretation for at least a decade.'?® The preamble to
the Model Rules of Professional Responsibility specifically calls on lawyers to
“seek improvement of the law, access to the legal system, the administration of
justice and the quality of service rendered by the legal profession.” 126
Paragraph 6 goes on to say:

123. ABA STANDARDS, supra note 24, at 16 (emphasis added).

124. See Chopp, supra note 34, at 395-96 (noting that MRPR 2.1 “is th[e] rule that
comes closest to acknowledging a client’s embeddedness in his/her own culture, but does not
explicitly acknowledge it”). In August 2016 the ABA House of Delegates adopted changes
proposed by the ABA Standing Committee on Ethics and Professional Responsibility. /d. at
398. The Model Rules now include a prohibition on knowingly or negligently engaging in
conduct that “is harassment or discrimination on the basis of race, sex, religion, national
origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of law.” Id.; MODEL RULES OF PROF.
CONDUCT r. 8.4 (AM. BAR ASS’N 2016). As Chopp notes, tevised Rule 8.4 represents an
improvement, but it fails to acknowledge in the text or the Comments that unconscious bias
plays a significant role in everyday professional interactions. Chopp, supra note 34, at 398.

125. See, e.g., Sylvia E. Stevens, Is There an Ethical Duty?: Cultural Competency, 69
OR. ST. B. BULL. 9, 9-10 (2009) (arguing that Oregon RPC 1.1 should be read to include
cultural competence); Chopp, supra note 34, at 390, 396 (stating “[i]t is clear from the rule
and from the cases that have interpreted the rule that ‘competence’ does not include cultural
or linguistic competence, nor does it include competence to recognize and address biases”
and arguing for the inclusion of additional guidance in the Comment to MRPR 1.1); Aastha
Madaan, Cultural Competency and the Practice of Law in the 21st Century, PROB. & PrOP.
MAG. (2018) 1-3, https://perma.cc/H54Z-E26]; BLANCA BANUELOS ET AL, EMBRACING
DIVERSITY AND BEING CULTURALLY COMPETENT IS NO LONGER OPTIONAL 5-6 (2012),
https://perma.cc/MMS5D-Y55Q.

126. MODEL RULES OF PROF. RESP. Preamble (AM. BAR ASS’N 2016) section 6.
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As a member of a learned profession, a lawyer should cultivate knowledge of
the law beyond its use for clients, employ that knowledge in reform of the law
and work to strengthen legal education. In addition, a lawyer should further
the public’s understanding of and confidence in the rule of law and the justice
system because legal institutions in a constitutional democracy depend on
popular participation and support to maintain their authority.”'?’

In addition to the Preamble, MRPR 1.1 (Competence),'?® MRPR 1.3
(Diligence), '* and MRPR 1.4 (Communication) *° require attorneys to
consider cultural context and social cognition in the provision of legal
services."*! Such a reading of the Model Rules of Professional Responsibility

127. Id.

128. MODEL RULES OF PROF. RESP. 1. 1.1 (AM. BAR Ass’N 2016). The language in
MRPR 1.1 specifically acknowledges that a lawyer owes a duty of competent representation
to her client, and that this requires “the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.” Neither the rule nor the commentary includes
any reference to culture. The most recent addition to the Commentary added a requirement
that lawyers keep abreast of relevant technology, but it fails to require that lawyers consider
developments in other fields, like cognitive and medical sciences, which may impact an
attorney’s ability to provide counsel. Id. But, as Andrea Curcio notes, “[i]n today’s multi-
cultural world, regardless of practice area, lawyers cannot accurately analyse a case without
understanding the context, and they cannot understand the context if they are unaware of the
cultural forces that may be in play.” Andrea Curcio et al., Educating Culturally Sensible
Lawyers: A Study of Student Attitudes About the Role Culture Plays in the Lawyering
Process, 16 U. W. SYDNEY L. REv. 98, 103 (2012).

129. MODEL RULES OF PROF. RESP. r. 1.3 (AM. BAR ASS’N 2016). MRPR 1.3 states that
“[a] lawyer shall act with reasonable diligence and promptness in representing a client.” Id.
Comment 1 to MRPR 1.3 explains in part that “[a] lawyer must [] act with commitment and
dedication to the interests of the client and with zeal in advocacy upon the client’s behalf.”
MODEL RULES OF PROF. RESP. 1. 1.3 cmt. 1 (AM. BAR ASS’N 2015).

130. MODEL RULES OF PROF. RESP. r. 1.4 (AM. BAR AsSs’N 2016). MRPR 1.4 regulates
when a lawyer must communicate with a client. As Professor Debra Chopp notes, the rule
and the comments to it “are centered on the lawyer’s perspective—they dictate when a
lawyer must provide details about trial strategy or proposals made during negotiation. They
address client comprehension only in the situation of a client who is a minor or has a
disability.” Chopp, supra note 34, at 393. She argues that failing to account for the client
perspective and how culture impacts trust building and communication is a “significant
defect.” Id. at 394. See also Curcio et al., supra note 128, at 102 (“Because culture affects
verbal and non-verbal communication . . . lack of cultural sensibility skills make it more
difficult for lawyers to effectively interview, counsel, negotiate, strategise, or resolve
conflicts.”); Nelson P. Miller et al., Equality as Talisman: Getting Beyond Bias to Cultural
Competence as a Professional Skill, 25 T. M. COOLEY L. REv. 99, 115 (2008) (discussing
“communication” as one of five main categories for cultural competency).

131. See BANUELOS ET AL., supra note 125, at 5-6; Hamilton & Maleska, supra note
33, at 189 (“For a lawyer to truly provide competent representation to his or her clients, the
lawyer must not only understand the law, but also understand the culture of: (1) the client;
(2) the groups with whom the lawyer works to advance the client’s interests; and (3) the
adversaries and decision-makers whom the lawyer seeks to influence.”); see also Moran,
supra note 6, at 26-31 (describing the MacCrate Report and Educating Lawyers and their
call for law schools to include values education and the eradication of bias as part of ethical
training).
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makes culture’s absence from the ABA’s Revised Standards (and many law
school classrooms) that much more stark.

And, if legal education’s past reform pace is prologue, law schools will
make the fewest changes possible to comply with the new accreditation
standards. This trend is already apparent. While some law schools have adopted
cultural competence as a learning outcome, many have adopted learning
outcomes that do not explicitly require consideration of culture or any facility
with intercultural law practice. The Holloran Center for Ethical Leadership in
the Professions has compiled a database of learning outcomes published by law
schools. 132 As of its last update in June 2019, the Holloran Center had analyzed
the learning outcomes from 177 law schools. Of these, it identified only 46 law
schools that had included some form of cultural competency as a learning
outcome. '3* Even within those listed under “Cultural Competence,” the
learning outcomes vary wildly. For example, Penn State Dickinson requires
under “Professional Values” that each graduating student will understand “the
important role that cultural competency serves in a lawyer’s ability to deliver
competent legal services to clients.”'** The University of Washington School of
Law expects law graduates to work collaboratively with others, which includes
“[u]nderstand[ing] and appreciat[ing] the diverse backgrounds and perspectives .
of clients, colleagues, adversaries, and others.” 135 University of Minnesota

132. See, e.g., Holloran Center Learning Outcomes Database, U. St. THOMAS,
https://perma.cc/P6LY-RUSN (cataloging law schools’ published learning outcomes and
identifying those that have identified cultural competence).

133. While useful for thinking about how law schools are fulfilling the ABA
requirement to adopt and publish learning outcomes, the Holloran Center website does not
contain clear guidance on the criteria used for the identifying whether a learning outcome
should be placed in the sub-category for “Cultural Competence.” See id. For example, both
Northeastern University School Law (NUSL) and Stanford Law School are not included in
the “Cultural Competence” database, but both schools specifically include “culture” in their
learning outcomes. For example NUSL’s commitment to the ideals of culturally responsive
lawyering is evident from both its published core values, which acknowledge that “social
and cultural awareness [] are essential to serving clients and pursuing social justice” and
from its learning outcomes that require students to “understand law in its social context.”
History and Mission, NORTHEASTERN UNIV. SCHOOL OF LAW, https://perma.cc/EKT8-EBT9.
Stanford Law School includes “cultural competency” in its Learning Outcome 7 as “other
professional skills.” In addition, while not specifically mentioning “culture,” Learning
Outcome 2 requires that students “Demonstrate facility with legal analysis and reasoning.
This may include, but will not necessarily include, a combination of skills such as
synthesizing cases, identifying and applying relevant principles, and mastering modes of
inquiry (whether scientific, social scientific, or humanistic) that inform and contextualize
legal analysis and reasoning.” Student Handbook 2018-2019, STANFORD LAW SCHOOL,
https://perma.cc/HP2P-7J7E.

134. Learning Outcomes, PENN STATE DICKINSON LAw, https://perma.cc/8ZGE-AVB3.

135 . Student Learning Qutcomes, UNIV. OF WASHINGTON ScHoOL OF LAw,
https:/perma.cc/Z337-GGC7. Although not identified by the Holloran Center as a “Cultural
Competence” learning outcome, arguably all of Learning Outcome 6 could fit under this
umbrella. That learning outcome states that law graduates of the University of Washington



230 STANFORD JOURNAL OF CIVIL RIGHTS & CIVIL LIBERTIES [XVI:201

School of Law expects their graduates to be able to “(4) collaborate, including
the ability to... (ii) Respect diverse views and perspectives and work
effectively across difference.”'*®

In part, this variety may be a result of the Revised Standards’ requirement
that law schools not only identify learning outcomes, but that they also assess
whether their students are meeting the standards. Faculties and Learning
Outcomes Committee members struggle to find consensus on competencies
like “legal analysis” that have been core to legal education for over a hundred
years. “Cultural competence” is perhaps even more difficult.'*’ As a concept,
“cultural competence” has been described as “amorphous,” “nebulous,” and
even “tautolog[ical].”’*® The term “competence” as it relates to “culture” has
additional issues. In learning theory, “competence” illustrates a process of
mastery.””” And while some scholars have mapped the development of self-
reflection and cross-cultural intrapersonal skills onto the stages of
competence, '*° “culture” cannot be mastered. Where culture is concemed,
seeking mastery is particularly dangerous because such an approach has often
led to acquiring knowledge of the “other” and prioritizing specific performative
dos and don’ts.

Second, in a framework setting out three competence spheres (knowledge,
skills, and values), identifying “cultural competence” as an “other professional
skill” ignores the complex relationship between culture, law, and competent
lawyering. It suggests, among other things, that law and its participants operate
outside of “culture.”'*! For example, law schools could identify “cultural

School of law should be able to: “Situate issues in their extra-legal context. This includes the
ability to: 1) Understand the law from diverse and global perspectives; 2) Recognize the
political, social, and economic forces that shape various areas of the law; and 3) Consider
not only the likelihood of an argument or strategy’s legal success, but also the moral,
economic, social, political, and other factors implicated by the argument or strategy.”

136. Learning Outcomes for the JD Program, UNIV. OF MINNESOTA LAW SCHOOL,
https://perma.cc/P3HM-XMV2.

137. See Lynch, supra note 81, at 134 (noting that “law schools have not yet addressed
intercultural learning in systematic ways nor prioritized its importance in pre-professional
legal education™).

138. Casey Schutte, Mandating Cultural Competence Training for Dependency
Attorneys, 52 FAM. CT. REV. 564, 567 (2014).

139. Curcio et al., supra note 128, at 100.

140. See Boles, supra note 78, at 248-57 (discussing the cultural continuum utilized by
Dr. Kikanza Nuri-Robins). Additionally, a number of assessments have been developed for
industry and educational use. For example, the Intercultural Development Inventory (IDI) is
a 50-item questionnaire that “assesses intercultural competence—the capability to shift
cultural perspective and appropriately adapt behavior to cultural differences and
commonalities.” See IDI, The Roadmap to Intercultural Competence Using the IDI,
https://perma.cc/SUU9-UPJF.

141. See Jane H. Aiken, Provocateurs for Justice Papers Presented at the Rutgers-
Newark Law School Conference on the Social Justice Mission of Clinical Education, 7 CLIN.
L. REv. 287, 290 (2001) (“The law does not exist ‘out there’ to be found; rather it is a
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competence” but treat it as a performative skill, confining it to courses
specifically designated as “skills” or “experiential.” '*? Even if exposed to
“cultural competence” in a law school clinic or other “skills” course, law
students may only see “culture” as related to individualized client
representation. Such a perspective risks limiting law students’ understanding of
the ways that culture infiltrates and creates human interaction and
understanding and the impact it has on law, legal decision makers, and legal
institutions. It also reifies a false theory/practice divide.'*® This divide belies
what any practicing attorney knows: competent lawyering requires a holistic
approach in which these spheres intermingle and reinforce one another.
Additionally, many law school courses that focus on the “skills” and “values”
spheres—like Legal Writing and in-house legal clinics—are taught by faculty
with less status, rights, and remuneration than those who teach courses focused
primarily on the “knowledge” sphere.'* Such hierarchies impede the type of
imagination and collaboration necessary for durable, institution-wide reform.
Finally, to thrive in practice, law students’ socialization to the legal
profession should enhance, not undermine, their ability to understand how
culture impacts the law and the lawyering process.'** But current legal training,
particularly in the critical first-year curriculum, does not prepare future lawyers
to understand or mitigate the effects of implicit social cognition and other
cognitive processes on legal analysis, decision-making, and client
representation.'*® Nor does it prepare law students to navigate the myriad ways
that culture affects lawyering. If it did, then law schools could continue to

reflection of a complex interplay of information, experience, and value choice.”).

142. Moran, supra note 5, at 19-20.

143. See generally Harold Anthony Lloyd, Exercising Common Sense, Exorcising
Langdell: The Inseparability of Legal Theory, Practice, and the Humanities, 49 WAKE
FOREST L. REV. 1213 (2014) (criticizing the existence of a theory/practice divide in legal
education as impossible factually and semantically); Mark Spiegel, Theory and Practice in
Legal Education: An Essay on Clinical Education Symposium: Clinical Education, 34
UCLA L. REv. 577, 577 (1986) (critiquing the division of traditional legal education “into
the theoretical and the practical: the main tent and the sideshow™); Goldfarb, supra note 83,
at 285-86 (explaining “[a]nalysis, synthesis, reasoning, and application to new situations of
the legal doctrine that emerges from judicial opinions are fundamental lawyering skills,
which are at once both intellectual and practical endeavors.”); Lynch, supra note 81, at 988
(arguing “[t]he claim of a dichotomy, that ‘theory’ is somehow in opposition to, or unrelated
to, “practice,” should no longer have a place in serious discussion of legal education.”); see
also Curcio et al., supra note 6, at 193-94 (noting that the knowledge-attitudes-skills
framework is used by many disciplines to develop student learning outcomes but there is
invariably overlap in these spheres).

144. See Lynch, supra note 81, at 988.

145. Miller et al., supra note 130, at 112-13 (arguing cultural competencies can, and
should be, taught by integrating “cultural-competency work” into the law school
curriculum).

146. Curcio, supra note 48, at 552 (noting that “[lJegal training in rational and
analytical thinking does not immunize one from having and acting upon biases”).
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replicate their current curricula with the confidence that newly-minted lawyers
could operate bias-free, or minimally bias-aware, and culturally proficient.

A recent survey of law students by Andrea A. Curcio, Teresa E. Ward &
Nisha Dogra, however, demonstrates the opposite.'*’ In general, the law
students surveyed minimized the impact of culturally biased assumptions on
their decision-making and believed they possessed a strong ability to identify
when bias affected their behavior or judgment.!*® For example, students
thought a client would be more influenced by cultural background than a
lawyer would.'*® According to their analysis, “Students felt fairly confident that
they could identify when they were acting based upon stereotypes or culturally
biased assumptions.”'* The results suggested that law students may actually
think that “legal training somehow immunizes lawyers from viewing legal
problems and clients through their own cultural lenses, and from having
cultural biases that affect their analyses and interactions.”!"!

This mismatch between what students believe and what scholars (and many
practitioners) know has been exacerbated by the failure of law schools to adopt
curriculum-wide reforms. Even though law schools remain responsible for
training future lawyers, they have consistently failed to provide students with
sufficient direct instruction and experiential learning opportunities that might
address such concerns. As explained above, modern scholarship in legal theory
and social cognition suggests that law students will be hard-pressed to
demonstrate the competencies required by Standard 302 without sustained
instruction and opportunities to explore and reflect on how culture influences
law and its practice.'*® Without this foundation, practicing lawyers may fall
short of their ethical duties to their clients and to the profession.'3?

As a result, even when law schools do not specifically identify cultural
competence as an “other professional skill” under Standard 302(d), they should
nonetheless view culturally responsive lawyering as essential to fulfilling the
requirements of Standards 301 and 302. That is because law schools provide a
powerful unifying experience for future lawyers as they become acculturated to
the profession. '>* Law schools teach the “craft of law” and “inculcate[]

147. See id. at 541-43; see also Curcio et al., supra note 7.

148. Curcio, supra note 48, at 543-44.

149. Id. at 542-43 (“589 law student respondents thought lawyers are less likely than
clients, and somewhat less likely than judges, to look at legal problems through their own
cultural lens. Students were even less likely to think that they, personally, viewed the legal
system through a culturally biased lens”).

150. Id. at 544.

151. Id. at 540.

152. See Bryant, supra note 73, at 53-54; Piomelli, supra note 30, at 162 (arguing that
we must “direct[] attention to what we know about others [and ourselves], how we feel about
them [and ourselves], and how we act on our knowledge and feelings™).

153. Persaud, supra note 85, at 24.

154. See SULLIVAN ET AL., supra note 3, at 5-6. The Educating Lawyers report
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professional values, explicitly or implicitly.”'>> Although inserting the term
“athical” into Standard 301(a) is a small addition compared to the new learning
outcomes requirements announced in 301(b) and further outlined in Standard
302, this addition provides support for adopting culturally responsive lawyering
as an orienting framework for curricular reform. In combination with the
language in Standards 301(b) and 302(c), the new objectives signal that all law
schools should teach and provide opportunities for students to demonstrate
ethical lawyering '*® Explicitly interweaving culture work throughout the
curriculum and specifically embedding learning outcomes within each sphere—
knowledge, skills, and values—will help to ensure that all graduvates can
demonstrate how social cognition, culture, and context impact law and can
provide culturally sensible legal services once in practice.

III. TEACHING CULTURALLY RESPONSIVE LAWYERING

“[L]aw is the quintessential form of ‘active’ discourse, able by its own
operation to produce effects. It would not be excessive to say that it
creates the social world, but only if we remember that it is this world
which first creates law. """’

Culturally responsive lawyering rejects the mnotion that “cultural
competence” is an optional skill, divorced from other core competencies.
Rather, culturally responsive lawyering is grounded in a deliberative process
that extends deeper than outward-facing performative skills and embraces what
scholars and lawyers already know: culture matters. There are three core tenets
of culturally responsive lawyering. These tenets specifically build on two
pillars: scholarship that grapples with the relationship between law and culture,
and clinical pedagogy that seeks to build inclusive lawyering models and teach

observed that the first months of law school provide “rapid socialization into the standards of
legal thinking” (Observation 1), that this socialization occurs mostly through the case
method, which provides students with a “deep, largely uncritical level” of understanding
(Observation 2); and “the task of connecting [abstracted legal] conclusions with the rich
complexity of actual situations that involve full-dimensional people, let along the job of
thinking through social consequences or ethical aspects of the conclusions, remains outside
the case-dialogue methods.” See also Anthony R. Chase, Race, Culture, and Contract Law:
From the Cottonfield to the Courtroom, 28 CONN. L. REv. 1, 61 (1995) (arguing that
“casebooks have the power to influence students’ and readers’ views beyond the closed
confines of classroom black-letter law”).

155. Wizner, supra note 4, at 591; see also Moran, supra note 5, at 29 (“Legal
education’s null curriculum works against producing well trained lawyers by letting students
believe that gender, race, ethnicity, and class are not important to their future practice.”); see
also Lynch, supra note 81 (discussing the 2007 Educating Lawyers report, which described
legal education as an acculturation process).

156. See ABA Guidance Memo, supra note 97, at 1-4.

157. Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridical F ield, 38
HAsTINGS L.J. 814, 839 (1987).



