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7KH ODQGVFDSH RI0	$ OLWLJDWLRQ LQ'HODZDUH KDV XQGHUJRQH
D VXEVWDQWLDO WUDQVIRUPDWLRQ ZLWKLQ WKH ODVW GHFDGH�� $OPRVW HYHU\
WUDQVDFWLRQ LQYROYLQJ WKH DFTXLVLWLRQ RI D SXEOLFO\ WUDGHG FRPSDQ\
KDV DWWUDFWHG VWRFNKROGHU OLWLJDWLRQ�� 7R FKDOOHQJH WKH IDLUQHVV RI D
PHUJHU� PLQRULW\ VWRFNKROGHUV RI WKH DFTXLUHG FRPSDQ\ KDYH
SULPDULO\ WZR PHDQV RI UHFRXUVH� ��� FRPPHQFH DQ DFWLRQ DOOHJLQJ
WKDW WKHUH KDV EHHQ VRPH EUHDFK RI ILGXFLDU\ GXW\ WKDW UHVXOWHG LQ D
ORZHU WKDQ H[SHFWHG GHDO SULFH� RU ��� SHWLWLRQ WKH FRXUW IRU DQ
DSSUDLVDO RI D MXGLFLDOO\ GHWHUPLQHG ´IDLU YDOXHµ RI WKH VWRFNKROGHU·V
VWRFN�� $OWKRXJK WKH YDVW PDMRULW\ RI PHUJHU OLWLJDWLRQ LV EDVHG RQ
EUHDFK RI ILGXFLDU\ GXW\ FODLPV� WKH VXGGHQ ULVH LQ WKH QXPEHU RI
DSSUDLVDO ODZVXLWV KDV SHUKDSV PDGH WKH UROH RI WKH DSSUDLVDO
UHPHG\ WKH PRVW GLYLVLYH DQG FRQWHQWLRXVO\ GHEDWHG LVVXH LQ
'HODZDUH FRUSRUDWH ODZ��

� 6HH JHQHUDOO\ 0DWWKHZ '� &DLQ HW DO�� 7KH 6KLIWLQJ 7LGHV RI 0HUJHU
/LWLJDWLRQ� �� 9$1'� /� 5(9� ��� ������ �DQDO\]LQJ WKH UHFHQW WUHQGV RI PHUJHU UHODWHG
OLWLJDWLRQ LQ 'HODZDUH��

� ,G� DW ��� �´9LUWXDOO\ DOO GHDOV DUH FKDOOHQJHG WKURXJK OLWLJDWLRQ³ZLWK WKH
UDWH RI VXFK FKDOOHQJHV LQ GHDOV RYHU ���� PLOOLRQ KRYHULQJ EHWZHHQ ��� DQG ����µ��

� 6HH 0DWW /HYLQH� $SSUDLVDO $UELWUDJH ,V LQ 7URXEOH� %/220%(5* �)HE� ���
����� ����� $0�� KWWSV���ZZZ�EORRPEHUJ�FRP�YLHZ�DUWLFOHV������������DSSUDLVDO�DUELWUD
JH�LV�LQ�WURXEOH >KWWSV���SHUPD�FF���+��*�0&@�

� 6HH &KDUOHV 5� .RUVPR 	 0LQRU 0\HUV� $SSUDLVDO $UELWUDJH DQG WKH )XWXUH RI
3XEOLF &RPSDQ\0	$� ��:$6+�8�/�5(9� ����� ���� ������ >KHUHLQDIWHU .RUVPR 	0\HUV�
$SSUDLVDO $UELWUDJH@ �ILQGLQJ WKDW ´>D@SSUR[LPDWHO\ ILYH SHUFHQW RI DSSUDLVDO�HOLJLEOH
WUDQVDFWLRQV DWWUDFWHG DW OHDVW RQH DSSUDLVDO SHWLWLRQ IURP ���� WKURXJK ����>�@ >W@KH
DSSUDLVDO UDWH PRUH WKDQ GRXEOHG LQ ���� DQG KDV FRQWLQXHG WR LQFUHDVH VLQFH WKHQ>�@ >DQG@
>E@\ ����� PRUH WKDQ ILIWHHQ SHUFHQW RI WUDQVDFWLRQV DWWUDFWHG DQ DSSUDLVDO SHWLWLRQµ�� VHH DOVR
0DODLQD -� :HOG\� 1RWH� $SSUDLVDO $UELWUDJH� ,Q &DVH RI (PHUJHQF\� %UHDN *ODVV� �� 1275(
'$0(/� 5(9� ����� ���� �������
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,Q D W\SLFDO WUDQVDFWLRQ� ZKHUH VWRFNKROGHUV RI WKH WDUJHW
FRPSDQ\ ZLOO UHFHLYH QRQ�VWRFN FRQVLGHUDWLRQ�� WKH WDUJHW ZLOO
DQQRXQFH WKH SURSRVHG PHUJHU DQG VHW D UHFRUG GDWH� IRU D
VWRFNKROGHU PHHWLQJ WR YRWH RQ WKH GHDO�� 6WRFNKROGHUV ZKR RZQ
VWRFN DV RI WKH UHFRUG GDWH DQG GR QRW YRWH LQ IDYRU RI RU FRQVHQW
WR WKH PHUJHU DUH HQWLWOHG XQGHU 'HODZDUH ODZ WR DVVHUW
DSSUDLVDO ULJKWV�� 8QWLO UHFHQWO\� WKH ULJKW RI DSSUDLVDO ZDV
VHOGRP XWLOL]HG�� KRZHYHU� WKH UHPHG\ KDV XQGHUJRQH D PRGHUQ
UHYLYDO DV KHGJH IXQGV DQG DFWLYLVW VWRFNKROGHUV KDYH EHJXQ
XVLQJ DSSUDLVDO OLWLJDWLRQ DV D VKRUW�WHUP LQYHVWPHQW VWUDWHJ\�
FRPPRQO\ UHIHUUHG WR DV ´DSSUDLVDO DUELWUDJH�µ��

,Q WKH FDVH RI DSSUDLVDO DUELWUDJH� DQ DUELWUDJHXU·V VWUDWHJ\
HQWDLOV SXUFKDVLQJ WKH VKDUHV RI WKH WDUJHW FRPSDQ\ XSRQ WKH
DQQRXQFHPHQW RI D PHUJHU �DQG EHIRUH WKH UHFRUG GDWH�� DQG
HYDOXDWLQJ WKDW FRPSDQ\·V SUR[\ PDWHULDOV WR GHWHUPLQH WKH
DGHTXDF\ RI WKH GHDO SULFH��� ,I WKH DUELWUDJHXU GHWHUPLQHV WKDW WKH
GHDO SULFH LV LQVXIILFLHQW� RU HYHQ HTXLYDOHQW WR IDLU YDOXH��� LW FDQ
DGYDQFH LWV HFRQRPLF UHWXUQV E\ DFFXPXODWLQJ PRUH VKDUHV EHIRUH
WKH FORVLQJ GDWH IRU LWV SHWLWLRQ IRU DSSUDLVDO��� $OWHUQDWLYHO\� VKRXOG
WKH DUELWUDJHXU FRQFOXGH WKDW WKH GHDO SULFH UHIOHFWV D SUHPLXP
DERYH IDLU YDOXH� LW FDQ WKHQ YRWH LQ IDYRU RI WKH PHUJHU DQG UHDS
WKH EHQHILWV IURP WKH GHDO FRQVLGHUDWLRQ LWVHOI��� :KLOH DUELWUDJHXUV
PD\ EH WKH VROH SHFXQLDU\ EHQHILFLDULHV H[ SRVW LQ DQ DSSUDLVDO
SURFHHGLQJ� D PHDQLQJIXO WKUHDW RI DSSUDLVDO OLWLJDWLRQ EHQHILWV DOO
VWRFNKROGHUV H[ DQWH E\ HVWDEOLVKLQJ D PLQLPXP UHVHUYH SULFH DW
ZKLFK D FRPSDQ\ PD\ EH VROG���

$OWKRXJK WKH SUHYDOHQFH RI PHUJHU OLWLJDWLRQ UHPDLQV
H[WUDRUGLQDULO\ KLJK DW D QDWLRQDO OHYHO³DSSUR[LPDWHO\ ��

� 1RQ�VWRFN FRQVLGHUDWLRQ LV DQ\ IRUP RI FRQVLGHUDWLRQ RWKHU WKDQ VWRFN LQ WKH
VXUYLYLQJ RU UHVXOWLQJ FRUSRUDWLRQ� ZKLFK ZRXOG LQFOXGH FRQVLGHUDWLRQ WKDW LV D FRPELQDWLRQ
RI ERWK VWRFN DQG FDVK� '(/� &2'( $11� WLW� �� � ����E���� �������

� $ FRUSRUDWLRQ·V ERDUG RI GLUHFWRUV ZLOO VHW D UHFRUG GDWH WR GHWHUPLQH ZKLFK
VWRFNKROGHUV �WKRVH RZQLQJ VWRFN DV RI WKH UHFRUG GDWH� DUH HQWLWOHG WR YRWH LQ UHJDUG WR D
FRUSRUDWH DFWLRQ UHTXLULQJ VWRFNKROGHU DSSURYDO� '(/� &2'( $11� WLW� �� � ����E��

� &UDLJ %R\G� &RPPHQW� $SSUDLVDO $UELWUDJH� &ORVLQJ WKH )ORRGJDWHV RQ
+HGJH )XQGV DQG $FWLYLVW 6WRFNKROGHUV� �� 8� .$1� /� 5(9� ���� ��� �������

� '(/� &2'( $11� WLW� �� � ����D�� VHH DOVR %R\G� VXSUD QRWH �� DW ����
� 6HH:HOG\� VXSUDQRWH �� DW ���� �´)RUPRVW RI LWV KLVWRU\� DFDGHPLFV FRQVLGHUHG WKH

VWDWXWRU\ ULJKW WR DSSUDLVDO D VOHHS\� EXUGHQVRPH UHPHG\ ZLWK OLWWOH WR QR HFRQRPLF YDOXH�µ��
�� %R\G� VXSUD QRWH �� DW ����
�� ,G� DW ����
�� $ MXGLFLDO GHWHUPLQDWLRQ WKDW WKH IDLU YDOXH RI WKH WDUJHW·V VKDUHV LV

HTXLYDOHQW WR WKH GHDO SULFH ZRXOG VWLOO UHVXOW LQ D SURILW IRU DUELWUDJHXUV EHFDXVH RI WKH
DZDUG RI VWDWXWRU\ LQWHUHVW� ,G� DW ����

�� ,G� DW ���²���
�� 6HH LG�
�� )5$1. +� ($67(5%522. 	 '$1,(/ 5� ),6&+(/� 7+( (&2120,& 6758&785(

2) &25325$7( /$: ��� �������
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SHUFHQW RI DOO FRPSOHWHG GHDOV IDFH OHJDO FKDOOHQJHV��³WKH
'HODZDUH FRXUWV DQG OHJLVODWXUH KDYH PDGH D FRQFHUWHG HIIRUW WR
FXUE WKLV IORRG RI OLWLJDWLRQ DQG� DW OHDVW WR WKH H[WHQW RI OLPLWLQJ
WKH QXPEHU RI DFWLRQV DFWXDOO\ ILOHG LQ 'HODZDUH VWDWH FRXUWV�
KDYH EHHQ ODUJHO\ VXFFHVVIXO��� :LWK ´KDOI RI � � � SXEOLFO\�WUDGHG
FRUSRUDWLRQV LQ WKH 8QLWHG 6WDWHV DQG ��� RI )RUWXQH ���
FRUSRUDWLRQV � � � LQFRUSRUDWHG LQ 'HODZDUH�µ 'HODZDUH KDV D
YHVWHG LQWHUHVW LQ PDLQWDLQLQJ LWV SRVLWLRQ DV WKH SUHHPLQHQW
GHVWLQDWLRQ IRU EXVLQHVV LQFRUSRUDWLRQ��� ,Q RUGHU WR UHPDLQ
FRPSHWLWLYH ZLWK RWKHU VWDWHV� 'HODZDUH KDV EHHQ ZLOOLQJ WR
DIIRUG FRUSRUDWLRQV DGGLWLRQDO SURWHFWLRQV WR GHWHU IULYRORXV
OLWLJDWLRQ��� 7KHVH SURWHFWLRQV� KRZHYHU� FRPH DW WKH H[SHQVH RI
OLPLWLQJ VWRFNKROGHUV· ULJKWV���

&RQVLVWHQW ZLWK WKLV WUHQG� WKH 6XSUHPH &RXUW RI
'HODZDUH� LQ 'HOO� ,QF� Y� 0DJQHWDU *OREDO (YHQW 'ULYHQ 0DVW
)XQG /WG�� UHYHUVHG WKH &RXUW RI &KDQFHU\·V DZDUG WR SHWLWLRQHUV
RI IDLU YDOXH UHIOHFWLQJ D �� SHUFHQW SUHPLXP DERYH WKH PHUJHU
FRQVLGHUDWLRQ��� (PSKDVL]LQJ WKH LPSRUWDQFH RI PDUNHW�EDVHG
HYLGHQFH��� WKH FRXUW KHOG WKDW D GHDO SULFH WKDW LV WKH UHVXOW RI
DQ DUP·V OHQJWK QHJRWLDWLRQ� FRXSOHG ZLWK DQ LQIRUPHG DQG

�� $Q HPSLULFDO VWXG\ VKRZHG WKDW EHWZHHQ ���������� DSSUR[LPDWHO\ ��� RI
FRPSOHWHG GHDOV RQ DYHUDJH ZHUH FKDOOHQJHG E\ OLWLJDWLRQ� ZLWK D ORZ RI ��� RI GHDOV LQ
���� DQG D SHDN RI ��� LQ ����� &DLQ HW DO�� VXSUD QRWH �� DW ���²��� 'XULQJ WKLV VDPH
SHULRG� DQ DYHUDJH RI DSSUR[LPDWHO\ ��� RI WKHVH DFWLRQV ZHUH ILOHG LQ 'HODZDUH� ZLWK D
ORZ RI �� LQ ���� DQG D SHDN RI ��� LQ ����� ,G�

�� 6HH LG� DW ���²�� �H[SODLQLQJ WKDW SODLQWLIIV KDYH EHHQ UHVSRQVLYH WR FKDQJHV
LQ 'HODZDUH ODZ DQG KDYH SXUVXHG RXW�RI�VWDWH RU IHGHUDO FRXUW MXULVGLFWLRQ OLWLJDWLRQ DQG
KDYH DGRSWHG QHZ OLWLJDWLRQ VWUDWHJLHV LQ DQ DWWHPSW WR DYRLG WKH HIIHFWV RI UHFHQW UXOLQJV��

�� 6HH 0DWWKHZ (YDQV 0LHKO� 1RWH� 7KH &RVW RI $SSUDLVDO 5LJKWV� +RZ WR
5HVWRUH &HUWDLQW\ LQ 'HODZDUH 0HUJHUV� �� *$� /� 5(9� ���� ��� �������

�� &I� '(/� &281&,/ 2) &253� /$:� 6(&7,21 ��� $335$,6$/ $0(1'0(176 �
������� KWWSV���ZZZ�DSSUDLVDOULJKWVOLWLJDWLRQ�FRP�ILOHV���������'*&/�����3URSRVDO��������
([SODQDWRU\�3DSHU���SGI >KWWSV���SHUPD�FF��/:<�;+(7@ �´6WXGLHV RI DSSUDLVDO DUELWUDJH GR
QRW VXJJHVW LW HQFRXUDJHV IULYRORXV OLWLJDWLRQ� 8QOLNH WKH FDVH RI UHSUHVHQWDWLYH OLWLJDWLRQ�
ZKLFK RFFXUV LQ PRUH WKDQ ��� RI WKH SXEOLF PHUJHUV DQG FRQVROLGDWLRQV� RQO\ ��� RI WKH
DSSUDLVDO HOLJLEOH WUDQVDFWLRQV GXULQJ ���� UHVXOWHG LQ DSSUDLVDO OLWLJDWLRQ LQ 'HODZDUH�µ��

�� 6HH &DLQ HW DO�� VXSUD QRWH �� DW ���²��� $ WRWDO GHSOHWLRQ RI YLDEOH VWRFNKROGHU
UHPHGLHV� KRZHYHU� KDV D GHOHWHULRXV HIIHFW RQ FRXQWHUYDLOLQJ SXEOLF SROLF\ JRDOV�6HH0DWWKHZ
6FKRHQIHOG� )URP &RUZLQ WR 'HOO� 7KH &RVW RI 7XUQLQJ D %OLQG (\H � �)HE� ��� ������ KWWSV���
VVUQ�FRP�DEVWUDFW ������� >KWWSV���SHUPD�FF��4�5�'/=(@� )RU H[DPSOH� WKH ZHDNHQLQJ RI
VWRFNKROGHU GHIHQVHV OHDGV WR� ��� ´ORZHU GHDO SUHPL>XPV@µ� ��� ´KLJKHU DJHQF\ FRVWVµ� ��� ´IDVWHU
&(2 SD\ JURZWKµ� DQG ��� ´KLJKHU LQGXVWU\�VSHFLILF PHDVXUHV RI FRQFHUWDWLRQ�µ ,G� 7DNHQ
WRJHWKHU� UHVHDUFK VKRZV WKDW WKHVH IDFWRUV OHDG WR ´ORZHU OHYHOV RI ODERUPDUNHWPRELOLW\� ZDJH
VWDJQDWLRQ� DQG LQFUHDVLQJ LQHTXDOLW\ LQ WKH 8QLWHG 6WDWHV�µ ,G� DW �²��

�� 6HH 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG /WG�� ��� $��G
�� �� �� �'HO� ������

�� 7KHRGRUH 1� 0LUYLV 	 :LOOLDP 6DYLWW� :DFKWHOO� /LSWRQ� 5RVHQ 	 .DW]�
'HODZDUH 6XSUHPH &RXUW $JDLQ 6SHDNV WR 0DUNHW (YLGHQFH LQ $SSUDLVDO� 'HOO �������
KWWSV���FRUSJRY�ODZ�KDUYDUG�HGX������������GHODZDUH�VXSUHPH�FRXUW�DJDLQ�VSHDNV�WR�
PDUNHW�HYLGHQFH�LQ�DSSUDLVDO�GHOO� >KWWSV���SHUPD�FF�/4���+��&@�
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FRPSHWLWLYH PDUNHW YDOXDWLRQ� PXVW EH JLYHQ VLJQLILFDQW� LI QRW
GLVSRVLWLYH� ZHLJKW LQ GHWHUPLQLQJ IDLU YDOXH���

7KH XQGHUO\LQJ SULQFLSOHV RI WKH FRXUW·V GHFLVLRQ DUH VRXQG
DQG� LQ WKHRU\� OHYHO WKH SOD\LQJ ILHOG RI DSSUDLVDO OLWLJDWLRQ�
:KHUH WKHUH KDV EHHQ D UREXVW VDOHV SURFHVV UHVXOWLQJ LQ D UHDO�
ZRUOG PDUNHW FKHFN RI WKH IDLU YDOXH RI D FRPSDQ\� MXGJHV VKRXOG
GHIHU WR WKDW UHDO�ZRUOG HYLGHQFH UDWKHU WKDQ UHO\ RQ WKH
WKHRUHWLFDO SURMHFWLRQV RI IDLU YDOXH JLYHQ E\ H[SHUW ZLWQHVVHV
ZKRVH EHOLHIV DUH VKDSHG E\ WKH FRXQVHO WKDW SD\ WKHP��� 7KH
SUREOHP� KRZHYHU� LV WKDW WKH 'HOO WULDO FRXUW·V ILQGLQJ RI IDFW
UHJDUGLQJ WKH VXIILFLHQF\ RI WKH GHDO SURFHVV GLG QRW VXSSRUW GHDO
SULFH GHIHUHQFH��� %\ LJQRULQJ WKH WULDO FRXUW·V IDFWXDO ILQGLQJV� WKH
FRXUW� LQ DOO EXW QDPH� DGRSWHG D PHUJHU SULFH GHIHUHQFH UXOH DQG
HIIHFWLYHO\ OLPLWHG FODLPV ULSH IRU DSSUDLVDO WR WKRVH LQYROYLQJ
EUHDFKHV RI ILGXFLDU\ GXW\��� (YHQ PRUH SUREOHPDWLF� LQFRQVLVWHQW
DSSOLFDWLRQ RI 'HOO E\ WKH ORZHU FRXUWV KDV UHVXOWHG LQ D OHYHO RI
XQFHUWDLQW\ WKDW FDQ EH FRQVLGHUHG QR OHVV WKDQ D FUXVKLQJ EORZ
WR DSSUDLVDO DUELWUDJH SUDFWLWLRQHUV��� ZKLFK ZLOO XOWLPDWHO\ KDYH
D GHULYDWLYH LPSDFW RQ VWRFNKROGHUV ZKR VWRRG WR EHQHILW IURP WKH
DFWLYLW\ RI VXFK DUELWUDJHXUV���

7KHUH LV D GLUH QHHG IRU WKH OLEHUDOL]DWLRQ DQG
UHVXVFLWDWLRQ RI WKH DSSUDLVDO UHPHG\ WR UHVWRUH EDODQFH WR
DSSUDLVDO OLWLJDWLRQ LQ 'HODZDUH LQ WKH DIWHUPDWK RI 'HOO� )LUVW�
DFTXLUHUV VKRXOG KDYH WR HDUQ WKH ULJKW WR UHFHLYH GHDO SULFH
GHIHUHQFH E\ SURYLQJ WKDW WKH VDOH SURFHVV ZDV VXIILFLHQWO\
UREXVW VR DV WR VHUYH DV D UHOLDEOH WRRO IRU SULFH GLVFRYHU\���
6HFRQG� WKH ZHLJKW D GHDO SULFH UHFHLYHV LQ D IDLU YDOXH

�� 6HH 'HOO� ��� $��G DW ���
�� 6HH 6DP *ODVVFRFN ,,,� 5XPLQDWLRQV RQ $SSUDLVDO� '(/� /$:�� 6XPPHU

����� DW �� ��²��� �� Q��� ������ �GLVFXVVLQJ UHDVRQV IRU EHLQJ DSSUHKHQVLYH RI D SROLF\
WKDW DOORZV WKH MXGLFLDU\ WR PDNH DQ LQGHSHQGHQW IDLU YDOXH GHWHUPLQDWLRQ LQ WKH FRQWH[W
RI D ´FOHDQµ PHUJHU� EXW QRW FODVVLI\LQJ ZKDW H[DFWO\ FRQVWLWXWHV D ´FOHDQµ PHUJHU��

�� *XKDQ 6XEUDPDQLDQ� $SSUDLVDO $IWHU 'HOO� LQ 7+(&25325$7( &2175$&7 ,1
&+$1*,1* 7,0(6� ,6 7+( /$: .((3,1* 83 ���� ��� ������ �DUJXLQJ WKH ORZHU FRXUW
DZDUGHG WKH GHDO SURFHVV ´D %�µ DQG WKH 'HODZDUH 6XSUHPH &RXUW ´HQJDJHG LQ D GH QRYR
UHYLHZ RI WKH &KDQFHU\ &RXUW·V NH\ IDFWXDO GHWHUPLQDWLRQV WR DZDUG DQ $ *UDGHµ��

�� ,G�
�� 6HH $OOLVRQ )UDQNHO�+DV $SSUDLVDO /LWLJDWLRQ *RQH IURP &DQ·W /RVH WR 1R�:LQ

IRU 6WRFNKROGHUV"� 5(87(56 �0DU� ��� ������ KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�OHJDO�XV�RWF�
DSSUDLVDO�KDV�DSSUDLVDO�OLWLJDWLRQ�JRQH�IURP�FDQW�ORVH�WR�QR�ZLQ�IRU�VKDUHKROGHUV�LG86.
&1�*'�$� >KWWSV���SHUPD�FF�850��<3�+@ �´7KH DUELWUDJHXUV ZKR IRXQGHG KHGJH IXQGV
WR EULQJ DSSUDLVDO DFWLRQV DUH WRR VPDUW WR WKURZ WKHLU PRQH\ DZD\ RQ GRRPHG OLWLJDWLRQ�
)RU JRRG RU LOO � � � WKH DSSUDLVDO ERRP ZLOO EH EXVWHG E\ WKH HQG RI WKLV \HDU�µ��

�� 6FKRHQIHOG� VXSUD QRWH ��� DW �²��
�� 6HH 6XEUDPDQLDQ� VXSUD QRWH ��� DW ���²��� $ ZHOO�VWUXFWXUHG DQG H[HFXWHG

DXFWLRQ ZLWK PXOWLSOH LQGHSHQGHQW DQG YLDEOH ELGGHUV ZRXOG OLNHO\ VDWLVI\ WKLV EXUGHQ�
ZKHUHDV D WUDQVDFWLRQ LQYROYLQJ D VLQJOH ELGGHU� RU RQH ZKHUH DQ LQVLGHU ELGGHU XQGXO\
FRQWUROV RU LQIOXHQFHV WKH SURFHVV� ZRXOG IDFH D KHDYLHU EXUGHQ RI SURYLQJ WKDW WKH GHDO SULFH
UHIOHFWV D JHQXLQH DUP·V OHQJWK WUDQVDFWLRQ� 6HH GLVFXVVLRQ LQIUD 6HFWLRQ 9�$ �GHVFULELQJ
FULWHULD IRU VXIILFLHQWO\ UREXVW VDOHV SURFHVV��
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GHWHUPLQDWLRQ VKRXOG EH ELQDU\� LI WKH GHDO SURFHVV ZDV D
SUREDWLYH SULFH GLVFRYHU\ WRRO� LW VKRXOG EH DIIRUGHG ��� SHUFHQW
ZHLJKW� LI QRW� LW VKRXOG QRW EH DIIRUGHG DQ\ ZHLJKW��� 7KLUG�
EHFDXVH VRFLHW\ EHQHILWV IURP OLWLJDWLQJ FODLPV ZLWK PHULW��� ZH
VKRXOG HQFRXUDJH DUELWUDJHXUV WR FKDOOHQJH RVWHQVLEO\ FRQIOLFWHG
WUDQVDFWLRQV UHJDUGOHVV RI ZKHWKHU WKH DFTXLUHU LQ WKH
WUDQVDFWLRQ LV D ILQDQFLDO RU VWUDWHJLF EX\HU� 0DQ\ VWUDWHJLF
WUDQVDFWLRQV� KRZHYHU� LQFRUSRUDWH DQWLFLSDWHG V\QHUJLHV³YDOXH
WKDW ZLOO EH FUHDWHG WKURXJK WKH FRPELQLQJ RI WKH WZR HQWLWLHV��³
LQ WKH GHDO SULFH��� $V ZULWWHQ� 'HODZDUH ODZ DOORZV WKH EX\HU WR
DEVRUE ��� SHUFHQW RI WKRVH V\QHUJLHV EHFDXVH WKH IDLU YDOXH
GHWHUPLQDWLRQ H[FOXGHV ´DQ\ HOHPHQW RI YDOXH DULVLQJ IURP WKH
DFFRPSOLVKPHQW RU H[SHFWDWLRQ RI WKH PHUJHU�µ�� (YLGHQFHG E\
UHFHQW UXOLQJV� D PHUJHU SULFH LQFOXGLQJ V\QHUJLHV� ZKHWKHU RU
QRW WKH UHVXOW RI D UREXVW VDOH SURFHVV� ZLOO OLNHO\ UHVXOW LQ D IDLU
YDOXH GHWHUPLQDWLRQ VXEVWDQWLDOO\ EHORZ WKH GHDO SULFH��� 7KH
'HODZDUH *HQHUDO &RUSRUDWLRQ /DZ·V �'*&/� WUHDWPHQW RI
V\QHUJLVWLF YDOXH LJQRUHV WKH UHDOLW\ WKDW WKH WDUJHW FRPSDQ\ LV
UHVSRQVLEOH IRU FUHDWLQJ D SRUWLRQ RI WKDW YDOXH��� ,I WKH WDUJHW
ILUP LV ´UHVSRQVLEOH IRU WKH FUHDWLRQ RI D V\QHUJLVWLF JDLQ � � � >�@
WKH JDLQ ZDV DQ RSSRUWXQLW\ EHORQJLQJ WR WKH WDUJHW DQG� WKXV�
SDUW RI LWV JRLQJ FRQFHUQ YDOXH�µ�� 2QFH D PLQRULW\ VWRFNKROGHU LV
HIIHFWLYHO\ IRUFHG WR OLTXLGDWH WKHLU LQYHVWPHQW LQ D FDVK�RXW
PHUJHU� LW LV LQKHUHQWO\ XQIDLU WR H[FOXGH V\QHUJLVWLF JDLQ WKDW LV

�� 6XEUDPDQLDQ� VXSUD QRWH ��� DW ����
�� 6HH 5HEHNDK %ULJJV� &RPPHQW� 3ULYDWH 2UGHULQJ LQ WKH 2OG 'RPLQLRQ� $

6ROXWLRQ WR )ULYRORXV /LWLJDWLRQ RU WKH (OLPLQDWLRQ RI D )XQGDPHQWDO 6KDUHKROGHU 5LJKW"�
�� 8� 5,&+� /� 5(9� ���� ��� ������ �H[SODLQLQJ WKDW HQFRXUDJLQJ PHULWRULRXV OLWLJDWLRQ
SURYLGHV D VRFLDO EHQHILW EHFDXVH LW DOORZV D FRXUW WR SURPXOJDWH VWDQGDUGV RI EHVW FRQGXFW��
VHH DOVR:HOG\� VXSUD QRWH �� DW �����

�� 6HH $VZDWK 'DPRGDUDQ� 7KH 9DOXH RI 6\QHUJ\ � �2FW� ����� �XQSXEOLVKHG
PDQXVFULSW� �RQ ILOH ZLWK 1HZ <RUN 8QLYHUVLW\ 6WHUQ 6FKRRO RI %XVLQHVV� �´6\QHUJ\ LV WKH
DGGLWLRQDO YDOXH WKDW LV JHQHUDWHG E\ FRPELQLQJ WZR ILUPV� FUHDWLQJ RSSRUWXQLWLHV WKDW
ZRXOG QRW EHHQ DYDLODEOH WR >WKH@ ILUPV RSHUDWLQJ LQGHSHQGHQWO\�µ�� 7KHUH DUH WZR FDWHJRULHV
RI V\QHUJLVWLF YDOXH� ��� RSHUDWLQJ V\QHUJLHV �YDOXH FUHDWHG E\ JURZWK LQ HFRQRPLHV RI VFDOH��
DQG ��� ILQDQFLDO V\QHUJLHV �YDOXH FUHDWHG E\ FXWWLQJ GRZQ FRVWV�� 6HH LG� DW �²�� &RVW
V\QHUJLHV DUH JHQHUDOO\ QRW XQLTXH WR WKH VSHFLILF FRPELQDWLRQ RI SDUWLHV LQ D WUDQVDFWLRQ
DQG DUH JDLQV WKDW FRXOG EH DFKLHYHG WKURXJK DQ\ RWKHU PHUJHU� 6HH LG� DW ���

�� 6HH $QNXU $JUDZDO HW DO�� 0DNLQJ 0	$ 'HDO 6\QHUJLHV &RXQW� 0&.,16(< 	
&2� �2FW� ������ KWWSV���ZZZ�PFNLQVH\�FRP�EXVLQHVV�IXQFWLRQV�VWUDWHJ\�DQG�FRUSRUDWH�ILQ
DQFH�RXU�LQVLJKWV�PDNLQJ�P�DQG�D�GHDO�V\QHUJLHV�FRXQW >KWWSV���SHUPD�FF�3��.�<'(�@�

�� '(/� &2'( $11� WLW� �� � ����K��
�� 6HH� H�J�� ,Q UH $SSUDLVDO RI $2/� ,QF�� 1R� ������ ���� :/ �������� DW 
��

�'HO� &K� )HE� ��� ����� �GHWHUPLQLQJ IDLU YDOXH RI $2/ VWRFN DW ������ SHU VKDUH��
PRGLILHG E\1R� ������ ���� :/ �������� DW 
� �'HO� &K� $XJ� ��� ����� �UHDGMXVWLQJ IDLU
YDOXH GRZQZDUGV WR ������ SHU VKDUH��

�� /DZUHQFH $� +DPHUPHVK 	 0LFKDHO /� :DFKWHU� )LQGLQJ WKH 5LJKW %DODQFH
LQ $SSUDLVDO /LWLJDWLRQ� 'HDO 3ULFH� 'HDO 3URFHVV� DQG 6\QHUJLHV� �� %86� /$:� ���� ����
������ �H[SODLQLQJ VRPH VFKRODUV ´DGYDQFH WKH YLHZ WKDW V\QHUJLVWLF PHUJHU JDLQV DOPRVW
H[FOXVLYHO\ EHQHILW WDUJHW VWRFNKROGHUV� DQG DFTXLULQJ ILUPV UHWDLQ QRQH RI WKRVH JDLQVµ��

�� ,G� DW �����
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QRW XQLTXH WR WKH VXEMHFW WUDQVDFWLRQ DV D FRPSRQHQW RI JRLQJ
FRQFHUQ YDOXH��� HVSHFLDOO\ VLQFH VXFK H[FOXVLRQ SHQDOL]HV WKRVH
ZKR GDUH WR DVVHUW DSSUDLVDO ULJKWV���

7KLV QRWH DUJXHV WKDW DSSUDLVDO DUELWUDJH IDFHV DQ
H[LVWHQWLDO FULVLV LQ D SRVW�'HOO ZRUOG DQG WKDW OHJLVODWLYH UHIRUP
LV QHHGHG WR EDODQFH WKH VFDOH RI DSSUDLVDO OLWLJDWLRQ� 3DUW ,
SURYLGHV DQ RYHUYLHZ RI WKH DSSUDLVDO UHPHG\� 3DUW ,, H[SORUHV WKH
ULVH RI DSSUDLVDO DUELWUDJH DQG WKH FRUSRUDWH ZRUOG·V UHVSRQVH� DV
ZHOO DV LWV HIILFDF\ DV D PHFKDQLVP IRU FRUSRUDWH JRYHUQDQFH� 3DUW
,,, SURYLGHV DQ LQ�GHSWK DQDO\VLV RI WKH 'HOO GHFLVLRQ� 3DUW ,9
SURYLGHV D VXUYH\ RI 'HOO·V SURJHQ\ DQG WKH ZLGHO\ LQFRQVLVWHQW
UHVXOWV 'HOO KDV \LHOGHG LQ WKH &RXUW RI &KDQFHU\� DV WKH YLFH
FKDQFHOORUV JUDSSOH ZLWK WKH DUGXRXV WDVN RI DSSO\LQJ D VHHPLQJO\
XQZRUNDEOH IUDPHZRUN� WR LOOXVWUDWH WKH GUDVWLF XQFHUWDLQW\
VXUURXQGLQJ DSSUDLVDO OLWLJDWLRQ LQ 'HODZDUH� )LQDOO\� 3DUW 9
SURSRVHV WKDW WKH 'HODZDUH OHJLVODWXUH DPHQG VHFWLRQ ��� RI WKH
'*&/ WR� ��� FRGLI\ D FOHDUHU VWDQGDUG IRU ZKHQ GHDO SULFH VKRXOG
WDNH SUHFHGHQFH� DQG ��� JUDQW WKH FRXUW HTXLWDEOH GLVFUHWLRQ�
GHSHQGLQJ RQ WKH IDFWXDO FLUFXPVWDQFHV RI WKH FDVH� WR LQFOXGH LQ
LWV IDLU YDOXH GHWHUPLQDWLRQ FHUWDLQ HOHPHQWV RI YDOXH DULVLQJ IURP
WKH DFFRPSOLVKPHQW RI WKH PHUJHU�

,� 29(59,(: 2) 7+( $335$,6$/ 5(0('<

6HFWLRQ ,�$ GLVFXVVHV WKH OHJLVODWLYH RULJLQV RI 'HODZDUH·V
DSSUDLVDO VWDWXWH� WKH UHOLHI LW LQWHQGHG WR SURYLGH VWRFNKROGHUV�
DQG KRZ WKH UROH RI WKH DSSUDLVDO UHPHG\ KDV WUDQVIRUPHG RYHU
WLPH� ,W DOVR GLVFXVVHV WKH OHJLVODWLYH SUHVFULSWLRQV RQ KRZ FRXUWV
VKRXOG GHWHUPLQH IDLU YDOXH LQ DQ DSSUDLVDO SURFHHGLQJ� 6HFWLRQ
,�% H[SODLQV ZKDW W\SHV RI WUDQVDFWLRQV DUH HOLJLEOH IRU DSSUDLVDO
DQG WKH SURFHGXUDO UHTXLUHPHQWV D VWRFNKROGHU PXVW VDWLVI\
EHIRUH DVVHUWLQJ D FODLP� 6HFWLRQ ,�& GLVFXVVHV WKH PHWKRGV FRXUWV
KDYH XVHG WR GHWHUPLQH IDLU YDOXH DW WULDO�

$� /HJLVODWLYH 2ULJLQV DQG 'HYHORSPHQW

$OWKRXJK WKH ULVH RI DSSUDLVDO OLWLJDWLRQ LV D UHFHQW
SKHQRPHQRQ� WKH VWDWXWRU\ UHPHG\ RI DSSUDLVDO ZDV LQLWLDOO\

�� 6HH$QQ0� /LSWRQ�6KDUHKROGHU 'LYRUFH &RXUW� �� -�&253�/� ���� ���²�� ������
�DUJXLQJ WKDW WKH FRQFHSW RI IDLU YDOXH VKRXOG EH H[WHQGHG WR LQFOXGH ´PHUJHU�UHODWHG JDLQV
WKDW ZRXOG RUGLQDULO\ EH VKDUHG ZLWK D WDUJHW ILUPµ WKDW ZRXOG EH JHQHUDWHG E\ DQ\ ELGGHU��

�� 6HH %DUU\ 0� :HUWKHLPHU� 7KH 6WRFNKROGHUV· $SSUDLVDO 5HPHG\ DQG +RZ
&RXUWV 'HWHUPLQH )DLU 9DOXH� �� '8.( /�-� ���� ��� �������
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HQDFWHG LQ 'HODZDUH GXULQJ WKH ODWH ����V��� 3ULRU WR WKH PRGHUQ
FRUSRUDWH UHJLPH� LQ ZKLFK FRUSRUDWLRQV RSHUDWH DV GHPRFUDWLF
RUJDQL]DWLRQV FRQWUROOHG E\ PDMRULW\ UXOH� FRUSRUDWH VWDWXWHV
JHQHUDOO\ UHTXLUHG WKDW DQ\ IXQGDPHQWDO FKDQJH WR WKH EXVLQHVV EH
DSSURYHG E\ WKH XQDQLPRXV FRQVHQW RI LWV VWRFNKROGHUV��� %HFDXVH
RI WKH LQKHUHQW LPSUDFWLFDOLWLHV RI VXFK D V\VWHP� VWDWH OHJLVODWXUHV
HYHQWXDOO\ PRYHG WRZDUG D PDMRULW\�YRWLQJ UXOH DQG FUHDWHG
DSSUDLVDO ULJKWV WR ´DIIRUG> @ PLQRULW\ >VWRFN@KROGHUV � � � WKH
RSSRUWXQLW\ WR H[LW IURP WKH HQWHUSULVH RQ WHUPV VHW E\ D MXGJH
LQVWHDG RI PDMRULW\ >VWRFN@KROGHUV�µ�� 7KH RULJLQDO OHJLVODWLYH LQWHQW
UHFRJQL]HG WKDW� ZLWKRXW DQ RSWLRQ IRU OLTXLGLW\³GXH WR WKH ODFN RI
ZLGHO\ WUDGHG SXEOLF H[FKDQJHV DW WKH WLPH³VWRFNKROGHUV ZRXOG
KDYH ORVW DOLHQDELOLW\ RI WKHLU RZQHUVKLS LQWHUHVW LQ D EXVLQHVV WKDW
ZDV IXQGDPHQWDOO\ GLIIHUHQW IURP WKH EXVLQHVV RULJLQDOO\
LQYHVWHG LQ���

,Q LWV FXUUHQW IRUP� VHFWLRQ ��� RI WKH '*&/ SURYLGHV D
VWDWXWRU\ ULJKW WKDW ´>D@Q\ VWRFNKROGHU RI D FRUSRUDWLRQ RI
>'HODZDUH@ � � � ZKR KDV QHLWKHU YRWHG LQ IDYRU RI >D@ PHUJHU RU
FRQVROLGDWLRQ QRU FRQVHQWHG WKHUHWR � � � VKDOO EH HQWLWOHG WR DQ
DSSUDLVDO E\ WKH &RXUW RI &KDQFHU\ RI WKH IDLU YDOXH RI WKH
VWRFNKROGHU·V VKDUHV RI VWRFN�µ�� 7KH VWDWXWH IXUWKHU SURYLGHV WKDW
´WKH &RXUW VKDOO GHWHUPLQH WKH IDLU YDOXH RI WKH VKDUHV H[FOXVLYH
RI DQ\ HOHPHQW RI YDOXH DULVLQJ IURP WKH DFFRPSOLVKPHQW RU
H[SHFWDWLRQ RI WKH PHUJHU � � � � >DQG@ VKDOO WDNH LQWR DFFRXQW DOO
UHOHYDQW IDFWRUV�µ�� ,Q DGGLWLRQ� WKH ILQDO GHWHUPLQDWLRQ RI IDLU
YDOXH LV DFFUHWHG E\ DFFUXHG LQWHUHVW DW WKH UDWH RI � SHUFHQW RYHU
WKH )HGHUDO 5HVHUYH 'LVFRXQW 5DWH�� PHDVXUHG ´IURP WKH HIIHFWLYH
GDWH RI WKH PHUJHU WKURXJK WKH GDWH RI SD\PHQW RI WKH
MXGJPHQW�µ�� $V D ZKROH� WKH VWDWXWH LV GHVLJQHG WR SURYLGH D
UHPHG\ IRU PLQRULW\ VWRFNKROGHUV ZKHUH WKH FRQVLGHUDWLRQ IRU D
SURSRVHG WUDQVDFWLRQ LV OHVV WKDQ WKH IDLU YDOXH RI WKH WDUJHW
FRPSDQ\·V VKDUHV DV D VWDQGDORQH HQWLW\�

$W D WLPH ZKHQ FDVK�RXW PHUJHUV ZHUH QRQ�H[LVWHQW�
'HODZDUH·V OHJLVODWXUH GHYLVHG WKH FRQFHSW RI H[FOXGLQJ WKH YDOXH

�� &KDUORWWH .� 1HZHOO� 7KH /HJLVODWLYH 2ULJLQV RI 7RGD\·V $SSUDLVDO 'HEDWH� $
/RRN %DFN DW WKH (YROXWLRQ RI WKH '*&/ DQG WKH 2ULJLQV RI WKH ([SORVLYH 5LVH LQ ´$SSUDLVDO
$UELWUDJHµ )LOLQJV� '(/� /$:�� 6XPPHU ����� DW ��� ��²���

�� 6HH:HUWKHLPHU� VXSUD QRWH ��� DW ���²���
�� .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW ����²���
�� 5REHUW %� 7KRPSVRQ� ([LW� /LTXLGLW\� DQG 0DMRULW\ 5XOH� $SSUDLVDO·V 5ROH LQ

&RUSRUDWH /DZ� �� *(2� /�-� �� � �������
�� '(/� &2'( $11� WLW� �� � ����D��
�� ,G� � ����K��
�� 7KH )HGHUDO 'LVFRXQW 5DWH LV WKH LQWHUHVW UDWH WKDW WKH 8�6� &HQWUDO %DQN

FKDUJHV FRPPHUFLDO OHQGLQJ LQVWLWXWLRQV� 7KH 'LVFRXQW 5DWH� )('� 5(6� %2$5'� KWWSV���
ZZZ�IHGHUDOUHVHUYH�JRY�PRQHWDU\SROLF\�GLVFRXQWUDWH�KWP >KWWSV���SHUPD�FF�-$(��7;4+@�

�� '(/� &2'( $11� WLW� �� � ����K��
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DULVLQJ RXW RI D PHUJHU� EXW LW KDV QRQHWKHOHVV UHPDLQHG D VWDSOH
RI 'HODZDUH·V DSSUDLVDO VWDWXWH��� ([FOXGLQJ DQ\ DSSUHFLDWLRQ RU
GHSUHFLDWLRQ UHVXOWLQJ IURP D IXQGDPHQWDO FRUSRUDWH FKDQJH
PDNHV VHQVH ZKHQ D VWRFNKROGHU LQ D VWRFN�IRU�VWRFN PHUJHU LV
SUHVHQWHG ZLWK WKH RSSRUWXQLW\ WR FRQWLQXH LQ D VXUYLYLQJ
FRUSRUDWLRQ EXW DIILUPDWLYHO\ FKRRVHV WR H[LW��� $IWHU DOO� WKH
VWRFNKROGHU KDV DFWHG RQ LWV RZQ YROLWLRQ WR GHFLGH WKDW LW ZRXOG
UDWKHU EH FRPSHQVDWHG IDLU YDOXH RI LWV RULJLQDO LQYHVWPHQW WKDQ
GUDJJHG DORQJ LQ WKH QHZ YHQWXUH� $UJXDEO\� WKLV UDWLRQDOH ZRXOG
DOVR H[WHQG WR FLUFXPVWDQFHV LQ ZKLFK D VWRFNKROGHU UHFHLYHV D
VLJQLILFDQW SRUWLRQ RI VWRFN LQ D WUDQVDFWLRQ FRQVLVWLQJ RI D
FRPELQDWLRQ RI VWRFN DQG QRQ�VWRFN FRQVLGHUDWLRQ� VLQFH WKH
VWRFNKROGHU ZRXOG VWLOO UHWDLQ DQ LQWHUHVW LQ WKH VXUYLYLQJ
FRUSRUDWLRQ� ,Q FRQWUDVW� D PLQRULW\ VWRFNKROGHU� ZKR RQ WHUPV
XQLODWHUDOO\ VHW E\ PDQDJHPHQW DQG DSSURYHG E\ D PDMRULW\ RI
VWRFNKROGHUV� LV IRUFHIXOO\ GLYHVWHG RI LWV RZQHUVKLS LQWHUHVW DQG
SUHFOXGHG IURP SDUWLFLSDWLQJ LQ WKH VXUYLYLQJ HQWHUSULVH� LV
IXQGDPHQWDOO\ GLIIHUHQW WKDQ D VWRFNKROGHU WKDW LV VWXFN LQ DQ
LOOLTXLG LQYHVWPHQW ORRNLQJ IRU DQ HVFDSH�KDWFK��� $ PLQRULW\
VWRFNKROGHU� ZKR KDV EHHQ HOLPLQDWHG ZLWKRXW FKRLFH� VKRXOG QRW
EH XQGXO\ SXQLVKHG IRU H[HUFLVLQJ WKHLU VWDWXWRU\ ULJKW WR VHHN D
MXGLFLDOO\ GHWHUPLQHG DSSUDLVDO DQG UHFHLYH EHORZ WKH PHUJHU
FRQVLGHUDWLRQ ZKHUH WKH FRXUW KDV IRXQG WKDW GHDO SULFH LV WKH EHVW
RI HYLGHQFH RI IDLU YDOXH���

%� 7UDQVDFWLRQDO 5HTXLUHPHQWV DQG 3URFHGXUH IRU
3HUIHFWLQJ $SSUDLVDO 5LJKWV

�� 7ULJJHULQJ (YHQWV

,Q 'HODZDUH� DSSUDLVDO ULJKWV DUH RQO\ DYDLODEOH LQ FHUWDLQ
W\SHV RI WUDQVDFWLRQV��� 6HFWLRQ ����E� RI 'HODZDUH *HQHUDO
&RUSRUDWLRQ /DZ SUHVFULEHV D ´PDUNHW�RXW H[FHSWLRQ�µ�� ZKLFK
GHQLHV DSSUDLVDO ULJKWV IRU VWRFNKROGHUV RI SXEOLFO\ WUDGHG
FRPSDQLHV LI WKH WUDQVDFWLRQ LV DQ DOO�VWRFN GHDO��� 7KH UHDVRQLQJ
EHKLQG D PDUNHW�RXW H[FHSWLRQ IRU ZLGHO\ WUDGHG FRPSDQLHV LV WKDW

�� 6HH:HUWKHLPHU� VXSUD QRWH ��� DW ����
�� ,G�
�� ,G�
�� 6HH LG�
�� 6HH '(/� &2'( $11� WLW� �� � ����E��
�� 'HODZDUH ZDV WKH ILUVW VWDWH WR HQDFW WKH ´PDUNHW�RXWµ H[FHSWLRQ� DQG D

PDMRULW\ RI VWDWHV KDYH IROORZHG VXLW DQG DPHQGHG WKHLU RZQ DSSUDLVDO VWDWXWHV� 6WDQOH\
2Q\HDGRU� 1RWH� 7KH &KDQFHU\ %DQN RI 'HODZDUH� $SSUDLVDO $UELWUDJHXUV ([SRVH 1HHG WR
)XUWKHU 5HIRUP 'HIHFWLYH $SSUDLVDO 6WDWXWH� �� 9$1'� /� 5(9� ���� ��� �������

�� %R\G� VXSUD QRWH �� DW ����
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GLVVHQWHUV FDQ HDVLO\ OLTXLGDWH WKHLU VKDUHV RQ D SXEOLF H[FKDQJH
VKRXOG WKH\ ZLVK WR GLYHVW RZQHUVKLS LQ WKH VXUYLYLQJ FRPSDQ\���
3XEOLF VWRFNKROGHUV RI D WDUJHW FRPSDQ\� KRZHYHU� UHWDLQ WKHLU
ULJKW WR VHHN DSSUDLVDO LI WKH FRQVLGHUDWLRQ SURYLGHG LQFOXGHV DQ\
FDVK� RWKHU WKDQ FRPSHQVDWLRQ IRU IUDFWLRQDO VKDUHV���

7KRXJK VRPH FRPPHQWDWRUV KDYH FULWLFL]HG WKLV FDVK
FDUYH�RXW��� WKLV H[FHSWLRQ WR WKH H[FHSWLRQ PDNHV VHQVH ZKHQ
YLHZHG LQ WKH FRQWH[W RI WKH DSSUDLVDO UHPHG\·V OHJLVODWLYH KLVWRU\�
:KHQ OHJLVODWXUHV ILUVW FRQWHPSODWHG DSSUDLVDO� WKHLU SXUSRVH
ZDV WR SURYLGH OLTXLGLW\ WR VWRFNKROGHUV ZKR GLG QRW ZDQW WR
FRQWLQXH LQ D IXQGDPHQWDOO\ FKDQJHG EXVLQHVV IURP WKH RQH
RULJLQDOO\ LQYHVWHG LQ ZKHQ WKHUH ZDV QR PDUNHW DYDLODEOH WR
UHOLQTXLVK WKHLU VKDUHV��� 7RGD\� DFTXLVLWLRQV RI SXEOLFO\ WUDGHG
FRPSDQLHV DUH JHQHUDOO\ VWUXFWXUHG XVLQJ D ´UHYHUVH WULDQJXODU
PHUJHUµ�� RU D ´WZR�VWHS PHUJHUµ�� LQ ZKLFK WKH WDUJHW EHFRPHV D
ZKROO\ RZQHG VXEVLGLDU\ RI WKH DFTXLUHU��� %HFDXVH DOO�VWRFN
WUDQVDFWLRQV DUH EHFRPLQJ LQFUHDVLQJO\ UDUH DQG D PDMRULW\ RI
GHDOV DUH ILQDQFHG HLWKHU ZKROO\ RU LQ SDUW ZLWK FDVK��� WDUJHW

�� 2Q\HDGRU� VXSUD QRWH ��� DW ���²��� %XW VHH 'DQLHO 5� )LVFKHO� 7KH $SSUDLVDO
5HPHG\ LQ &RUSRUDWH /DZ� � $0�%� )281'�5(6� -� ���� ��� ������ �DUJXLQJ WKDW WKH ´VWRFN
PDUNHW H[FHSWLRQ � � � LV LQFRQVLVWHQW ZLWK WKH SXUSRVH RI DSSUDLVDO³HVWDEOLVKLQJ D
UHVHUYDWLRQ SULFHµ DW ZKLFK D ILUP PD\ EH VROG��

�� 2Q\HDGRU� VXSUD QRWH ��� DW ���� )UDFWLRQDO VKDUHV DUH VKDUHV WKDW DUH ´>O@HVV
WKDQ RQH IXOO VKDUH RI HTXLW\µ DQG DUH RIWHQ FUHDWHG LQ D PHUJHU ZKHUH VWRFN LV D IRUP RI
FRQVLGHUDWLRQ DQG WKH QHZ VKDUHV DUH FRQYHUWHG DW D SUHGHWHUPLQHG UDWLR� VLQFH WKH\ DUH
GLIILFXOW WR PDUNHW� WKH\ DUH RIWHQ FRPSHQVDWHG IRU LQ FDVK� )UDFWLRQDO 6KDUH�
,19(6723(',$ �-DQ� ��� ������ KWWSV���ZZZ�LQYHVWRSHGLD�FRP�WHUPV�I�IUDFWLRQDOVKDUH�
DVS >KWWSV���SHUPD�FF��=���.$=;@�

�� 2Q\HDGRU� VXSUD QRWH ��� DW ��� �DUJXLQJ WKDW EHFDXVH WKH 6HPL�6WURQJ
(IILFLHQW &DSLWDO 0DUNHW +\SRWKHVLV DFFXUDWHO\ YDOXHV GLVVHQWLQJ VKDUHV DQG D SXEOLF
H[FKDQJH ´GHQRPLQDWHG LQ FDVK FXUUHQF\ � � � VKRXOG EH GHHPHG PRUH DFFXUDWH ZKHUH FDVK
FRQVLGHUDWLRQ LV LQFOXGHG�µ D GLVVHQWLQJ VWRFNKROGHU FDQ UHDGLO\ FDVK�RXW DW D SUHPLXP
EHIRUH FORVLQJ�� %XW VHH )LVFKHO� VXSUD QRWH ��� DW ��� �DUJXLQJ DJDLQVW D ´PDUNHW�RXW
H[FHSWLRQµ LQ JHQHUDO DQG QRWLQJ WKDW DW OHDVW WKH ´FDVK FDUYH�RXWµ UHFRJQL]HV WKDW D FDVK�
RXW VLWXDWLRQ SUHVHQWV WKH JUHDWHVW ULVN RI ZHDOWK DSSURSULDWLRQ IURPPLQRULW\ VWRFNKROGHUV
E\ UHLQVWDWLQJ WKH DYDLODELOLW\ RI DSSUDLVDO��

�� 7KRPSVRQ� VXSUD QRWH ��� DW �²��
�� ,Q D ´UHYHUVH WULDQJXODU PHUJHU�µ WKH DFTXLUHU IRUPV D ZKROO\ RZQHG

VXEVLGLDU\� FDOOHG WKH ´DFTXLVLWLRQ FRUSRUDWLRQ�µ ZKLFK PHUJHV LQWR WKH WDUJHW� /$7+$0 	
:$7.,16 //3� *8,'( 72 $&48,5,1* $ 8�6� 38%/,& &203$1< � ������� 7KH WDUJHW·V
VWRFNKROGHUV WKHQ UHFHLYH WKH DJUHHG XSRQ FRQVLGHUDWLRQ DQG WKH WDUJHW EHFRPHV D ZKROO\
RZQHG VXEVLGLDU\ RI WKH DFTXLUHU� ,G� 7KXV� WDUJHW VWRFNKROGHUV ZLOO RQO\ EH FRPSOHWHO\
HOLPLQDWHG IURP WKH VXUYLYLQJ HQWHUSULVH LQ DQ DOO�FDVK WUDQVDFWLRQ�

�� ,Q D ´WZR�VWHSµ PHUJHU� WKH DFTXLUHU·V ILUVW VWHS LV WR PDNH DQ LQLWLDO WHQGHU
RIIHU WR SXEOLF VWRFNKROGHUV RI WKH WDUJHW FRPSDQ\ DQG FRPPHQFH D VWDWXWRU\ PHUJHU� ,G�
DW �� 7KH VHFRQG VWHS LV WR REWDLQ WKH XQWHQGHUHG VKDUHV WR VTXHH]H RXW UHPDLQLQJ
VWRFNKROGHUV� WKXV XOWLPDWHO\ PDNLQJ WKH WDUJHW D ZKROO\ RZQHG VXEVLGLDU\ RI WKH
DFTXLUHU� ,G� DW �²��

�� 6HH LG� DW ��
�� 6HH 6XMHHW ,QGDS 	 -DPHV )RQWDQHOOD�.KDQ� &RPSDQLHV 6KXQQHG $OO�6WRFN

0HUJHUV LQ ����� ),1� 7,0(6 �'HF� �� ������ KWWSV���ZZZ�IW�FRP�FRQWHQW�D�H������FE�����H��
DD���F��IGF�E�F�F >KWWSV���SHUPD�FF�7�5��)-7$@ �H[SODLQLQJ� FRQVLVWHQW ZLWK D GHFOLQLQJ
WUHQG� WKDW DOO�VWRFN WUDQVDFWLRQV DFFRXQWHG IRU MXVW ���� SHUFHQW RI DOO 0	$ GHDOV LQ ������
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VWRFNKROGHUV DUH IRUFHIXOO\ GLYHVWHG RI WKHLU RZQHUVKLS LQWHUHVWV�
RQ WHUPV VHW XQLODWHUDOO\ E\ PDQDJHPHQW DQG DSSURYHG E\ WKH
PDMRULW\� DQG� LQ DQ DOO�FDVK GHDO� GHQLHG WKH RSSRUWXQLW\ WR
SDUWLFLSDWH LQ WKH VXUYLYLQJ FRPSDQ\���

�� 3HUIHFWLQJ 6WDQGLQJ

7KH DSSUDLVDO UHPHG\·V RQHURXV SURFHGXUDO UHTXLUHPHQWV
DUH SHUKDSV WKH SULPDU\ UHDVRQ DSSUDLVDO FODLPV ZHUH UDUHO\
SXUVXHG KLVWRULFDOO\��� 7KH VWDWXWRU\ JXDUDQWHH RI DSSUDLVDO GRHV
QRW DXWRPDWLFDOO\ YHVW XSRQ WKH LQFLGHQFH RI D WULJJHULQJ HYHQW� WKH
VWRFNKROGHU PXVW DIILUPDWLYHO\ PHHW DOO WKH SURFHGXUDO KXUGOHV WR
SHUIHFW VWDQGLQJ WR DVVHUW WKH FODLP��� 6HFWLRQ ��� SUHVFULEHV WKDW D
VWRFNKROGHU PXVW� ��� LQ DGYDQFH RI WKH VWRFNKROGHU YRWH� QRWLI\ WKH
FRUSRUDWLRQ RI WKH VWRFNKROGHU·V LQWHQW WR GHPDQG DSSUDLVDO� ���
HLWKHU DEVWDLQ RU YRWH DJDLQVW WKH PHUJHU� ��� UHWDLQ RZQHUVKLS RI
VWRFN WKURXJK WKH FORVLQJ GDWH� ��� IRUEHDU UHFHLSW RI WKH PHUJHU
FRQVLGHUDWLRQ� DQG ��� ILOH DQ DSSUDLVDO SHWLWLRQ ZLWKLQ ��� GD\V RI
FORVLQJ��� %HFDXVH HDFK SHWLWLRQHU PXVW LQGLYLGXDOO\ SHUIHFW
VWDQGLQJ� ´RSWLQJ�LQµ SULRU WR WKH VWRFNKROGHU YRWH DQG IDU LQ
DGYDQFH RI WKH ILOLQJ RI WKH DFWXDO SHWLWLRQ� WKH FODVV DFWLRQ GHYLFH
IDYRUHG LQ ILGXFLDU\ OLWLJDWLRQ LV DOO EXW XQDYDLODEOH LQ DSSUDLVDO
DFWLRQV��� 2QFH WKH SHWLWLRQ LV ILOHG� WKH FRXUW PD\ DOVR KROG D
KHDULQJ WR HQVXUH WKDW WKH SHWLWLRQHUV KDYH VDWLVILHG DOO SURFHGXUDO
UHTXLUHPHQWV EHIRUH PRYLQJ IXUWKHU� ´OHDYLQJ OLWWOH URRP IRU DQ\
HTXLWDEOH FRQVLGHUDWLRQV�µ��

,Q DGGLWLRQ WR WKHVH SURFHGXUDO KXUGOHV� SHWLWLRQHUV EHDU
WKH IXOO HFRQRPLF FRVW RI WKH DSSUDLVDO OLWLJDWLRQ RXW�RI�SRFNHW
VLQFH WKH\ PXVW GHFOLQH WKH FRQVLGHUDWLRQ IRU WKH PHUJHU���
)XUWKHUPRUH� LQ PRVW FLUFXPVWDQFHV� SHWLWLRQHUV FDQQRW VHHN
DWWRUQH\ FRVW IHH�VKLIWLQJ DZDUGV DW WKH HQG RI OLWLJDWLRQ���
)LQDOO\� WKHUH LV DOZD\V WKH SRVVLELOLW\ WKDW WKH FRXUW GHWHUPLQHV

�� 6HH 7KRPSVRQ� VXSUD QRWH ��� DW ��
�� :HOG\� VXSUD QRWH �� DW �����
�� 6HH LG�
�� $XGUD %RRQH HW DO��0HUJHU 1HJRWLDWLRQV LQ WKH 6KDGRZ RI -XGLFLDO $SSUDLVDO�

�� -�/� 	 (&21� ���� ��� ������� VHH DOVR '(/� &2'( $11� WLW� �� � ����D�� �G�²�H��
�� .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
�� :HOG\� VXSUD QRWH �� DW ����²��� VHH DOVR0LFKDHO -� GH OD 0HUFHG�'HOO %X\RXW

'HDO 6KRUWFKDQJHG 6WRFNKROGHUV� &RXUW 5XOHV� 1�<� 7,0(6 �0D\ ��� ������ KWWSV���ZZZ�Q\
WLPHV�FRP������������EXVLQHVV�GHDOERRN�GHOO�EX\RXW�GHDO�VKRUWFKDQJHG�VWRFNKROGHUV�FRXU
W�UXOHV�KWPO >KWWSV���SHUPD�FF�=��:�0$)%@ �H[SODLQLQJ WKDW WKHPXWXDO IXQG7�5RZH3ULFH�
ZKLFK RZQHG DSSUR[LPDWHO\ WZHQW\�VHYHQPLOOLRQ VKDUHV RI 'HOO DQG YHKHPHQWO\ RSSRVHG WKH
OHYHUDJHG EX\RXW� ZDV GLVTXDOLILHG IURP VHHNLQJ DSSUDLVDO EHFDXVH LW PLVWDNHQO\ YRWHG LQ
IDYRU RI WKH GHDO��

�� 6HH '(/� &2'( $11� WLW� �� � ����G��
�� 6HH LG� � ����M�� VHH DOVR .RUVPR 	0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH ��

DW ����²���
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IDLU YDOXH RI WKH WDUJHW FRPSDQ\ WR EH EHORZ WKH GHDO SULFH�
UHVXOWLQJ LQ IXUWKHU HFRQRPLF ORVV IRU SODLQWLIIV���

7KH FRVW� FRPSOH[LW\� DQG FROOHFWLYH DFWLRQ SUREOHPV RI
VHHNLQJ DSSUDLVDO PDNH ILGXFLDU\ OLWLJDWLRQ PXFK PRUH DSSHDOLQJ
WR VWRFNKROGHUV��� ,Q FRQWUDVW WR DSSUDLVDO� ILGXFLDU\ OLWLJDQWV
SURFHHG LQ D FODVV DFWLRQ LQ ZKLFK VWRFNKROGHUVPXVW ´RSW�RXW�µ FDQ
W\SLFDOO\ UHFHLYH WKH PHUJHU FRQVLGHUDWLRQ WR ILQDQFH WKH
OLWLJDWLRQ� DQG IDFH QR UHDO HFRQRPLF GRZQVLGH VLQFH WKHUH LV QR
ULVN RI DQ DZDUG OHVV WKDQ WKH GHDO SULFH��� )XUWKHU� WKH UHPHGLHV
DYDLODEOH IRU D EUHDFK RI ILGXFLDU\ GXW\ FDQ EH PRUH FDWDVWURSKLF
WKDQ DSSUDLVDO IRU D GHIHQGDQW DQG� FRQVHTXHQWO\� WKH WKUHDW WKDW
D FRXUW PD\ RUGHU DQ LQMXQFWLRQ RU UHVFLVVLRQ RI D VXVSHFW
WUDQVDFWLRQ LQFUHDVHV ILGXFLDU\ OLWLJDQWV· OHYHUDJH LQ VHWWOHPHQW
GLVFXVVLRQV��� 'XH WR WKH XELTXLW\ RI WUDQVDFWLRQV VXVFHSWLEOH WR
EUHDFK RI ILGXFLDU\ FKDOOHQJHV� FRXSOHG ZLWK WKHPLQLPDO ILQDQFLDO
ULVN LQYROYHG� VWULNH VXLW DWWRUQH\V DUH LQFHQWLYL]HG WR SXUVXH WKH
QXLVDQFH YDOXH RI VXFK FODLPV LUUHVSHFWLYH RI WKH PHULWV���

&� 0HWKRGV RI -XGLFLDO 9DOXDWLRQ LQ $SSUDLVDO 3URFHHGLQJV

,Q :HLQEHUJHU Y� 823� ,QF�� WKH 6XSUHPH &RXUW RI
'HODZDUH HVWDEOLVKHG WKH PRGHUQ HUD RI MXGLFLDO YDOXDWLRQ
VWDQGDUGV��� 7KHUH� WKH FRXUW KHOG WKDW SURRI RI IDLU YDOXH PXVW EH
GHWHUPLQHG XVLQJ ´DQ\ WHFKQLTXHV RU PHWKRGV ZKLFK DUH
JHQHUDOO\ FRQVLGHUHG DFFHSWDEOH LQ WKH ILQDQFLDO FRPPXQLW\ DQG
RWKHUZLVH DGPLVVLEOH LQ FRXUW�µ�� 7KHVH ILQDQFLDO WHFKQLTXHV
LQFOXGH D ´FRPSDUDEOH FRPSDQ\ DQDO\VLV� 'LVFRXQWHG &DVK )ORZ
>'&)@ PRGHOLQJ� DQG WKH PHUJHU SULFH LWVHOI�µ�� 7KH PRVW
FRPPRQO\ HPSOR\HG PHWKRG WR FDOFXODWH WKH ´JRLQJ FRQFHUQ

�� .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
�� 6HH LG� DW ����²���
�� ,G�
�� ,G� DW �����
�� 6HH LG� DW ����²���
�� :HLQEHUJHU Y� 823� ,QF�� ��� $��G ���� ��� �'HO� ������ +LVWRULFDOO\� FRXUWV

XWLOL]HG WKH ´'HODZDUH %ORFN 0HWKRGµ WR DUULYH DW D MXGLFLDOO\ GHWHUPLQHG IDLU YDOXH
FDOFXODWLRQ� ($67(5%522. 	 ),6&+(/� VXSUD QRWH ��� DW ���� 7KLV PHWKRG UHTXLUHG DQ
DSSUDLVHU WR FRPSXWH ´VHSDUDWH YDOXHV IRU PDUNHW� HDUQLQJV� DQG QHW DVVHWV�µ RI D FRPSDQ\�
DVVLJQ HDFK YDOXDWLRQ D FHUWDLQ ZHLJKW� DQG WKHQ DGG WKHP WRJHWKHU WR DUULYH DW IDLU YDOXH�
,G�7KH'HODZDUH%ORFNPHWKRG SRVHG VHYHUDO FRPSOLFDWLRQV DQGZDV HYHQWXDOO\ DEDQGRQHG
DOWRJHWKHU�:HLQEHUJHU� ��� $��G DW ���²���

�� :HLQEHUJHU� ��� $��G DW ����
�� :HOG\� VXSUD QRWH �� DW �����
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YDOXHµ�� RI D FRUSRUDWLRQ LV WKH '&) DQDO\VLV��� 7KH '&)
PHWKRGRORJ\ SRVWXODWHV WKDW D ILUP·V RYHUDOO YDOXH LV HTXLYDOHQW
WR LWV H[SHFWHG VWUHDPV RI IXWXUH FDVK IORZV GLVFRXQWHG WR SUHVHQW
YDOXH��� 7KHPHWKRGRORJ\ LV FRPSULVHG RI ´WKUHH EDVLF FRPSRQHQWV�
�L� FDVK IORZ SURMHFWLRQV� �LL� WHUPLQDO YDOXH� DQG �LLL� GLVFRXQW
UDWH�µ�� 7KH ILUVW FRPSRQHQW UHTXLUHV WKH H[SHUW WR LPSOHPHQW
LQGXVWU\�VSHFLILF PHWKRGV WR SURMHFW IXWXUH FDVK IORZV RYHU D
GHVLJQDWHG WLPH SHULRG� W\SLFDOO\ ILYH \HDUV��� 7HUPLQDO YDOXH� WKH
VHFRQG FRPSRQHQW� DFFRXQWV IRU WKH HVWLPDWHV RI WKH SUHVHQW YDOXH
RI IXWXUH FDVK IORZ DIWHU WKH VSHFLILHG SURMHFWLRQ SHULRG DQG LQWR
SHUSHWXLW\��� /DVWO\� D GLVFRXQW UDWH� EDVHG RQ WKH ILUP·V :HLJKWHG
$YHUDJH &RVW RI &DSLWDO �:$&&���� LV DSSOLHG ´WR GHWHUPLQH WKH
SUHVHQW YDOXH RI WKH DQQXDO FDVK IORZV IRU WKH SURMHFWLRQ SHULRG
DQG WKH WHUPLQDO YDOXH�µ�� 'XH WR WKH VHQVLWLYLW\ RI LQSXWWHG YDOXHV
LQ D '&) DQDO\VLV� RSSRVLQJ H[SHUWV XVLQJ WKH VDPH PHWKRGRORJ\
RIWHQ UHDFK ZLGHO\ GLYHUJHQW UHVXOWV���

7KH PDLQ FULWLFLVP DJDLQVW DSSUDLVDO OLWLJDWLRQ LV WKDW D
ODZ�WUDLQHG MXGJH LV JLYHQ WKH DUGXRXV WDVN RI UHIHUHHLQJ D
SURFHHGLQJ WKDW GHYROYHV LQWR D EDWWOH RI WKH H[SHUWV� DW WKH HQG RI
ZKLFK� WKH MXGJH PXVW DUULYH DW WKHLU RZQ MXGLFLDOO\ GHWHUPLQHG
YDOXDWLRQ��� 7KH &RXUW RI &KDQFHU\��� KRZHYHU� ´JLYHQ LWV GLHW RI

�� /DZUHQFH $� +DPHUPHVK 	0LFKDHO /� :DFKWHU� 7KH )DLU 9DOXH RI &RUQILHOGV
LQ 'HODZDUH $SSUDLVDO /DZ� �� -� &253� /� ���� ���²�� ������ �H[SODLQLQJ WKDW ´JRLQJ
FRQFHUQµ YDOXH LV WKH IXQGDPHQWDO YDOXH RI WKH EXVLQHVV DV FXUUHQWO\ RSHUDWHG� ZKLFK
VKRXOG LQFOXGH WKH EXVLQHVV·V FXUUHQW FDVK IORZV DQG UHLQYHVWPHQW RSSRUWXQLWLHV��

�� 6HH 5� )5$1./,1 %$/277, 	 -(66( $� ),1.(/67(,1� '(/$:$5( /$: 2)
&25325$7,216 $1' %86,1(66 25*$1,=$7,216 � ����>%@>�@ ��G HG� ������

�� ,G� %HFDXVH RI WKH H[LVWHQFH RI SRVLWLYH LQWHUHVW UDWHV� WKHUH LV D WLPH�YDOXH
FRPSRQHQW WR PRQH\ DQG� WKHUHIRUH� D GHVLJQDWHG DPRXQW RI PRQH\ LV ZRUWK PRUH QRZ
WKDQ LQ WKH IXWXUH� :,//,$0 $� ./(,1 (7 $/�� %86,1(66 25*$1,=$7,21 $1' ),1$1&(�
/(*$/ $1' (&2120,& 35,1&,3/(6 ��� ���WK HG� ������ &RQVHTXHQWO\� H[SHFWHG IXWXUH
FDVK IORZV PXVW EH GLVFRXQWHG WR UHIOHFW SUHVHQW YDOXH�

�� %$/277, 	 ),1.(/67(,1� VXSUD QRWH ��� � ����>%@>�@�
�� ,G�
�� ,G�
�� :$&& LV WKH ILUP·V DYHUDJH FRVW RI FDSLWDO IURP VHOOLQJ HLWKHU GHEW RU HTXLW\�

6HH ./(,1 (7 $/�� VXSUD QRWH ��� DW ��� �´7KH EDVLF LGHD LV WKDW � � � WKH SURSHU GLVFRXQW
UDWH LV WKH ZHLJKWHG DYHUDJH RI WKH PDUNHW�GHWHUPLQHG UHWXUQ RU \LHOG RQ WKH
FRUSRUDWLRQ·V WDUJHW PL[ RI VHFXULWLHV � � � �µ�� )RU DQ H[SODQDWLRQ RQ KRZ D FRUSRUDWLRQ·V
FRVW RI GHEW DQG HTXLW\ LV FDOFXODWHG� VHH JHQHUDOO\ LG� DW ���²���

�� %$/277, 	 ),1.(/67(,1� VXSUD QRWH ��� � ����>%@>�@�
�� 6HH 2Q\HDGRU� VXSUD QRWH ��� DW ����
�� 6HH *ODVVFRFN ,,,� VXSUD QRWH ��� DW �� ��²��� VHH DOVR .RUVPR 	 0\HUV�

$SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW ����²�� �DUJXLQJ WKDW WKH FRXUWV DUH ZHOO HTXLSSHG
WR PDNH YDOXDWLRQ GHWHUPLQDWLRQV�� :HOG\� VXSUD QRWH �� DW ���� �DJUHHLQJ ZLWK .RUVPR
DQG 0\HUV· DVVHVVPHQW� EXW DOVR SURSRVLQJ D MXGLFLDOO\ DSSRLQWHG LQGHSHQGHQW YDOXDWLRQ
H[SHUW LQ DSSUDLVDO SURFHHGLQJV��

�� 3ULRU WR ����� WKH &RXUW RI &KDQFHU\ ZDV UHTXLUHG WR DSSRLQW LQGHSHQGHQW
H[SHUW DSSUDLVHUV IRU DSSUDLVDO SURFHHGLQJV� 6HH*RQVDOYHV Y� 6WUDLJKW $UURZ 3XEOLVKHUV�
,QF�� ��� $��G ���� ���²�� �'HO� ������ ,Q ����� KRZHYHU� WKH /HJLVODWXUH FRQFOXGHG WKDW
WKH FKDQFHU\ ZDV VRSKLVWLFDWHG HQRXJK WR PDNH WKH YDOXDWLRQV LWVHOI DQG DPHQGHG WKH
VWDWXWH WR UHPRYH WKH DSSRLQWPHQW UHTXLUHPHQW LQ RUGHU WR VWUHDPOLQH WKH SURFHVV�
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FRUSRUDWH FDVHV DQG LWV GLVLQWHUHVWHG VWDQFH� LV XQLTXHO\ ZHOO�
SRVLWLRQHG WRµ FDUU\ RXW FRPSOH[ EXVLQHVV YDOXDWLRQV� DQG WKH '&)
PHWKRGRORJ\ ´LV D VHFRQG�EHVW PHWKRG IRU HVWLPDWLQJ WKH YDOXH RI D
FRPSDQ\µ ZKHUH DQ DOOHJHG PDUNHW IDLOXUH KDV RFFXUUHG���
0RUHRYHU� WKH '&)PHWKRGRORJ\ LV QRW FRQGXFWHG LQ D YDFXXP� WKH
PDUNHW�EDVHG HYLGHQFH SUHVHQWHG DW WULDO SURYLGHV D ´UHDOLW\ FKHFN
RQ WKH XOWLPDWH RXWSXWµ RI WKH ILQDQFLDO PRGHO� DQG YLFH YHUVD���

/HVV FRQWURYHUVLDO LV WKH LGHD WKDW WKH FKDQFHU\ LV H[WUHPHO\
ZHOO�HTXLSSHG WR GHWHUPLQH WKH VXIILFLHQF\ RI D VDOHV SURFHVV� 7R
UHLWHUDWH� FRXUWV GR QRW JR VWUDLJKW WR D '&) DQDO\VLV WR PDNH D IDLU
YDOXH GHWHUPLQDWLRQ� (DFK FDVH PXVW EH GHFLGHG DIWHU UHYLHZ RI LWV
RZQ XQLTXH IDFWV JLYHQ WKDW ´>H@YHU\ FRPSDQ\ LV GLIIHUHQW� HYHU\
PHUJHU LV GLIIHUHQW�µ�� DQG WKH ´>D@SSUDLVDO >HQGHDYRU@ LV� E\ GHVLJQ�
D IOH[LEOH SURFHVV�µ�� $FFRUGLQJO\� HDFK GHFLVLRQ EHJLQV ZLWK D
VXEVWDQWLYH UHYLHZ RI WKH VDOHV SURFHVV WR GHWHUPLQH ZKHWKHU LW
UHYHDOHG YDOXDEOH SULFH GLVFRYHU\ LQIRUPDWLRQ DERXW WKH WDUJHW
ILUP��� 3ULRU WR 'HOO� IRUPHU &KLHI -XVWLFH 6WULQH� WKHQ DV 9LFH
&KDQFHOORU� KHOG WKDW ´D QHJRWLDWHG SULFH UHIOHFW>V@ WKH IDLU YDOXH RI
D FRPSDQ\ ZKHQ WKH PHUJHU ¶UHVXOWHG IURP D FRPSHWLWLYH DQG IDLU
DXFWLRQ� ZKLFK IROORZHG D PRUH�WKDQ�DGHTXDWH VDOHV SURFHVV DQG
LQYROYHG WKH EURDG GLVVHPLQDWLRQ RI FRQILGHQWLDO LQIRUPDWLRQ WR D
ODUJH QXPEHU RI SURVSHFWLYH EX\HUV�·µ�� ,Q D VXEVHTXHQW RSLQLRQ E\
WKHQ 9LFH &KDQFHOORU 6WULQH� WKH &RXUW RI &KDQFHU\ ´GHQLHG D
UHTXHVW WR HQMRLQ >D@ WUDQVDFWLRQ RQ ILGXFLDU\ JURXQGV >DQG@
HPSKDVL]HGµ WKDW DQ\ ´ORVV RI GROODU YDOXH � � � FDQ EH UHFWLILHG
DGHTXDWHO\ LQ D ODWHU DSSUDLVDO SURFHHGLQJµ� WKXV UHFRJQL]LQJ WKDW
D VDOHV SURFHVV LQ ZKLFK PDQDJHUV VDWLVILHG WKHLU ILGXFLDU\ GXWLHV
GRHV QRW QHFHVVDULO\ PHDQ WKH UHVXOWLQJ PHUJHU SULFH LV HTXLYDOHQW

WKRXJK WKH FKDQFHU\ UHWDLQV WKH LQKHUHQW DXWKRULW\ WR DSSRLQW DQ LQGHSHQGHQW DSSUDLVHU
LI QHHGHG� 6HH LG�� VHH DOVR:HOG\� VXSUD QRWH �� DW ���� �SURSRVLQJ UHLQVWDWLQJ D QHXWUDO
LQGHSHQGHQW H[SHUW LQ DSSUDLVDO SURFHHGLQJV��

�� &KDUOHV .RUVPR 	 0LQRU 0\HUV� 7KH )ODZHG &RUSRUDWH )LQDQFH RI 'HOO DQG
')& *OREDO� �� (025< /�-� ���� ���²�� ������ >KHUHLQDIWHU .RUVPR 	 0\HUV� )ODZHG
&RUSRUDWH )LQDQFH@�

�� ,G�� VHH DOVR GLVFXVVLRQ LQIUD 6HFWLRQ ,,�$ �GLVFXVVLQJ VXUYH\ HYLGHQFH VKRZLQJ
KRZ FORVH MXGLFLDOO\ FDOFXODWHG IDLU YDOXH GHWHUPLQDWLRQV KDYH EHHQ WR WUDQVDFWLRQV ZLWK D
UREXVW VDOHV SURFHVVHV��

�� ,Q UH $SSUDLVDO RI 3HWVPDUW� 1R� ������9&6� ���� :/ �������� DW 
�� �'HO�
&K� 0D\ ��� ������

�� *ROGHQ 7HOHFRP� ,QF� Y� *ORE� *7 /3� �� $��G ���� ��� �'HO� ������
�� 6HH� H�J�� ,Q UH $SSUDLVDO RI $QFHVWHU\�FRP� ,QF�� 1R� �����9&*� ���� :/

������� DW 
�²� �'HO� &K� -DQ� ��� ������ 0HUOLQ 3DUWQHUV Y� $XWR,QIR� ,QF�� 1R� �����
9&1� ���� :/ �������� DW 
�²� �'HO� &K� $SU� ��� ������ +XII )XQG ,QY� 3·VKLS Y� &.;�
,QF�� 1R� �����9&*� ���� :/ �������� DW 
�²� �'HO� &K� 1RY� �� ������

�� .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ��� �TXRWLQJ
8QLRQ ,OO� ���� ,QY� /WG� 3·VKLS Y� 8QLRQ )LQ� *US�� /WG�� ��� $��G ���� ��� �'HO� &K�
������� VHH LQIUD QRWH ��� �GLVFXVVLQJ &KLHI -XVWLFH 6WULQH·V UROH LQ UHVKDSLQJ DSSUDLVDO
MXULVSUXGHQFH LQ 'HOO��
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WR IDLU YDOXH��� :LWKLQ WKLV IUDPHZRUN� WKH FKDQFHU\ GHIHUUHG WR
GHDO SULFH RQO\ DIWHU FDUHIXO VFUXWLQ\ RI WKH UHODWLRQVKLS EHWZHHQ
WKH SDUWLHV� WKH VWUXFWXUH RI WKH GHDO� ZKHWKHU WKHUH ZDV DQ DXFWLRQ
RU QHJRWLDWHG VDOH� WKH QXPEHU RI ELGGHUV VROLFLWDWHG DQG
LQIRUPDWLRQ GLVVHPLQDWHG� DQG WKH XVH RI GHDO SURWHFWLRQ GHYLFHV���

,,� $335$,6$/ $5%,75$*(

6HFWLRQ ,,�$ GLVFXVVHV WKH HPHUJHQFH RI DSSUDLVDO DUELWUDJH
DV DQ LQYHVWPHQW VWUDWHJ\ DQG GLVFXVVHV LWV HDUO\ VXFFHVVHV�
6HFWLRQ ,,�% GLVFXVVHV WKH EDFNODVK IURP WKH FRUSRUDWH ZRUOG WR WKH
SUDFWLFH RI DSSUDLVDO DUELWUDJH DQG H[SODLQV ZK\� VR IDU� PXFK RI
WKH FULWLFLVP DSSHDUV WR EH XQIRXQGHG DV HYLGHQFH WHQGV WR VKRZ
WKDW DSSUDLVDO DUELWUDJH KDV SURGXFHG DQ RYHUDOO SRVLWLYH VRFLDO
LPSDFW� 6HFWLRQ ,,�& FRPSDUHV DSSUDLVDO OLWLJDWLRQ ZLWK ILGXFLDU\
OLWLJDWLRQ DQG DUJXHV WKDW DSSUDLVDO DUELWUDJH VKRXOG UHSODFH
ILGXFLDU\ OLWLJDWLRQ DV WKH SULPDU\ GHWHUUHQW DQG SROLFLQJ WRRO WR
FKDOOHQJH XQIDLU WUDQVDFWLRQV� /DVWO\� 6HFWLRQ ,,�' GLVFXVVHV WKH
OHJLVODWXUH·V ���� DPHQGPHQWV WKDW UHFRJQL]HG WKH VRFLDO XWLOLW\ RI
DSSUDLVDO OLWLJDWLRQ DQG WRRN D PHDVXUHG DSSURDFK WR GHWHU
IULYRORXV DSSUDLVDO VXLWV EXW DOVR OLPLW WKH UHPHG\·V DYDLODELOLW\ WR
WKH VRSKLVWLFDWHG HQWLWLHV SXUVXLQJ DSSUDLVDO DUELWUDJH�

$� 7KH 5LVH DQG 6XFFHVV RI $SSUDLVDO $UELWUDJH

6RPH VFKRODUV VXJJHVW WKDW WKH DSSUDLVDO DUELWUDJH
LQYHVWPHQW VWUDWHJ\ ZDV IRUWXLWRXVO\ VWXPEOHG XSRQ LQ WKH PLG�
����V��� ,Q WKH ���� GHFLVLRQ LQ ,Q UH $SSUDLVDO RI 7UDQVNDU\RWLF
7KHUDSLHV� ,QF�� 6KLUH 3KDUPDFHXWLFDOV �6KLUH� DFTXLUHG
7UDQVNDU\RWLF 7KHUDSLHV� ,QF� �7.7� IRU ��� SHU VKDUH� UHSUHVHQWLQJ
D �� SHUFHQW SUHPLXP RYHU 7.7·V WUDGLQJ SULFH��� 7KH PHUJHU
DJUHHPHQW ZDV DQQRXQFHG RQ $SULO ��� ���� DQG D UHFRUG GDWH ZDV
VHW IRU -XQH ��� �������� 2Q -XQH ��� ����� WHQ GD\V DIWHU WKH UHFRUG
GDWH� 7.7 DQQRXQFHG ´SRVLWLYH FOLQLFDO WULDO UHVXOWV� DQG YDULRXV
KHGJH IXQGV EHJDQ DPDVVLQJ ODUJH DPRXQWV RI VWRFN ZLWK WKH

�� .RUVPR 	0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ��� �LQWHUQDO
TXRWDWLRQ PDUNV RPLWWHG� �TXRWLQJ ,Q UH 7R\V ´5µ 8V� ,QF� 6·KROGHU /LWLJ�� ��� $��G ����
���� ���� �'HO� &K� �������

�� 6HH� H�J�� ,Q UH $QFHVWHU\�FRP� ���� :/ ������� DW 
��²��� 
��� $XWR,QIR�
,QF�� ���� :/ �������� DW 
��²��� 
��²��� &.;� ,QF�� ���� :/ �������� DW 
��²���

�� 6HH� H�J�� .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
�� ,Q UH $SSUDLVDO RI 7UDQVNDU\RWLF 7KHUDSLHV� ,QF�� 1R� �����&&� ���� :/

�������� DW 
� �'HO� &K� 0D\ �� ������
��� ,G�
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LQWHQWLRQ RI GHPDQGLQJ DSSUDLVDO�µ��� $W D -XO\ ��� ����� VWRFNKROGHU
PHHWLQJ� WKH PHUJHU DJUHHPHQW ZDV DSSURYHG E\ �� SHUFHQW RI 7.7
VWRFNKROGHUV���� 'LVVHQWLQJ VWRFNKROGHUV VXEVHTXHQWO\ EURXJKW DQ
DSSUDLVDO SHWLWLRQ UHSUHVHQWLQJ ���������� VKDUHV� ��������� RI
ZKLFK ZHUH SXUFKDVHG DIWHU WKH UHFRUG GDWH���� 7.7 PRYHG IRU
VXPPDU\ MXGJPHQW WR GLVTXDOLI\ SHWLWLRQHUV· VKDUHV WKDW ZHUH
DFTXLUHG DIWHU WKH UHFRUG GDWH EHFDXVH SHWLWLRQHUV� DV EHQHILFLDO
RZQHUV� FRXOG QRW SURYH KRZ WKHLU VKDUHV KDG DFWXDOO\ EHHQ YRWHG����
7KH FRXUW KHOG WKDW EHQHILFLDO RZQHUV RI VWRFN SXUFKDVHG DIWHU WKH
UHFRUG GDWH GLG QRW QHHG WR SURYH WKDW WKHLU VKDUHV KDG EHHQ YRWHG D
FHUWDLQ ZD\ LQ RUGHU WR VHHN DSSUDLVDO� VR ORQJ DV WKH WRWDO QXPEHU
RI VKDUHV VHHNLQJ DSSUDLVDO LV QRW JUHDWHU WKDQ WKH QXPEHU RI VKDUHV
WKDW YRWHG DJDLQVW WKH PHUJHU RU DEVWDLQHG���� 'HSHQGLQJ RQ RQH·V
SRLQW RI YLHZ� WKH FRXUW·V KROGLQJ HLWKHU UHDIILUPHG SUHFHGHQW RU
RSHQHG WKH IORRG JDWHV WR DSSUDLVDO DUELWUDJH����

3URIHVVRUV .RUVPR DQG 0\HUV� WKH OHDGLQJ VFKRODUV RQ WKH
ULVH RI DSSUDLVDO DUELWUDJH� SRVLW WKDW 7UDQVNDU\RWLF·V KROGLQJ ZDV
RI OLWWOH FRQVHTXHQFH DQG WKDW QR VLQJOH IDFWRU FDQ EH DWWULEXWHG WR
WKH ULVH RI DSSUDLVDO DUELWUDJH���� 5DWKHU� WKH\ VXJJHVW WKDW LW LV
PRUH OLNHO\ WKDW DSSUDLVDO DUELWUDJH DV D YLDEOH LQYHVWPHQW
VWUDWHJ\ ZDV DFFLGHQWDOO\ VWXPEOHG XSRQ EHFDXVH RI WKH
7UDQVNDU\RWLF WUDQVDFWLRQ LWVHOI DQG WKH FODVV RI LQYHVWRUV ZKR
KDG GLVVHQWHG IURP WKH PHUJHU���� 3HUKDSV WKH PRVW QRWHZRUWK\
DVSHFW RI 7UDQVNDU\RWLF WKHQ� VLQFH LW ZDV QHYHU DFWXDOO\ OLWLJDWHG
WR FRPSOHWLRQ� ZDV WKH WHUPV RI 6KLUH·V VHWWOHPHQW ZLWK
SHWLWLRQHUV���� )ROORZLQJ WKH -XQH ��� ����� DQQRXQFHPHQW RI
FOLQLFDO WULDO UHVXOWV� ILQDQFLDO DQDO\VWV EHJDQ YDOXLQJ 7.7 DW ���
WR ������� :KHQ 6KLUH GLVFORVHG WKH WHUPV RI LWV VHWWOHPHQW IRU WKH

��� &KDUOHV 5� .RUVPR 	0LQRU 0\HUV� 5HIRUPLQJ 0RGHUQ $SSUDLVDO /LWLJDWLRQ�
�� '(/� -� &253� /� ���� ���²�� ������ >KHUHLQDIWHU .RUVPR 	 0\HUV� 5HIRUPLQJ
$SSUDLVDO /LWLJDWLRQ@�

��� ,Q UH 7UDQVNDU\RWLF� ���� :/ �������� DW 
� �VWDWLQJ &HGH 	 &R�� WKH UHFRUG
KROGHU RI 7.* VWRFN� ´YRWHG ���������� VKDUHV LQ IDYRU RI WKH PHUJHU� ��������� VKDUHV
DJDLQVW LW� DQG DEVWDLQHG RU GLG QRW YRWH ��������� VKDUHVµ��

��� ,G�
��� ,G�
��� ,G� DW 
�²��
��� &RPSDUH .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW ����

�´7UDQVNDU\RWLF H[SDQGHG WKH WLPH IUDPH IRU SXUFKDVLQJ DSSUDLVDO�HOLJLEOH VWRFN LQ DGYDQFH
RI D VWRFNKROGHU YRWH WR DSSURYH D PHUJHU� %XW WKH MXGLFLDO UXOLQJ LWVHOI OLNHO\ FRQWULEXWHG
OLWWOH� LI DW DOO� WR WKH ULVH LQ DSSUDLVDO DUELWUDJH�µ�� ZLWK %R\G� VXSUD QRWH �� DW ��� �DUJXLQJ
WKH 7UDQVNDU\RWLF FRXUW·V VWDWXWRU\ LQWHUSUHWDWLRQ RI VHFWLRQ ��� ´RSHQHG WKH IORRGJDWH IRU
KHGJH IXQGV WR WDNH DGYDQWDJH RI 'HODZDUH·V DSSUDLVDO VWDWXWHµ��

��� 6HH .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
��� ,G� �´$PRQJ WKH FODVV RI GLVVHQWLQJ >VWRFN@KROGHUV LQ 7UDQVNDU\RWLF ZHUH

VRPH RI WKH PRVW VRSKLVWLFDWHG HQWLWLHV RQ :DOO 6WUHHW� LQFOXGLQJ YDULRXV &DUO ,FDKQ
DIILOLDWHV� 6$& &DSLWDO $GYLVRUV� DQG 0LOOHQQLXP 0DQDJHPHQW�µ��

��� .RUVPR 	 0\HUV� 5HIRUPLQJ $SSUDLVDO /LWLJDWLRQ� VXSUD QRWH ���� DW ����
��� ,G� DW ����
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DSSUDLVDO FODLPV� LW DVVHUWHG WKDW LW SDLG SHWLWLRQHUV WKH VDPH
PHUJHU SULFH ���� SHU VKDUH� SOXV LQWHUHVW���� .RUVPR DQG 0\HUV
QRWH WKDW� XSRQ FORVHU VFUXWLQ\ RI WKH VHWWOHPHQW� 6KLUH·V VR�FDOOHG
´LQWHUHVWµ SD\PHQW SOXV PHUJHU SULFH HTXDWHG WR ��� SHU VKDUH�
WKH WRS RI WKH UDQJH DW ZKLFK DQDO\VWV YDOXHG 7.7 DIWHU WKH -XQH
�� DQQRXQFHPHQW���� $V WKH\ SXW LW� ´>W@KLV UHVXOW³NQRZQ WR WKH
PDQ\ VRSKLVWLFDWHG HQWLWLHV WKDW SXUVXHG DSSUDLVDO ULJKWV LQ
7UDQVNDU\RWLF³ZDV QR GRXEW D NH\ UHDVRQ WKH FDVH JHQHUDWHG
LQWHUHVW LQ SXUVXLQJ DSSUDLVDO DV DQ LQYHVWPHQW VWUDWHJ\�µ���

,Q WKH QDVFHQW VWDJHV RI DSSUDLVDO DUELWUDJH� WKH
SHQGXOXP VZXQJ KHDYLO\ LQ IDYRU RI WKH DUELWUDJHXUV DV WKH\
IUHTXHQWO\ REWDLQHG IDLU YDOXH GHWHUPLQDWLRQV LQ H[FHVV RI WKH
PHUJHU FRQVLGHUDWLRQ DQG IDFHG YLUWXDOO\ QRQ�H[LVWHQW GRZQVLGH�
OHDGLQJ WR DQ H[SORVLRQ RI DSSUDLVDO SHWLWLRQV���� $ VXUYH\ RI
ILIWHHQ DSSUDLVDO SHWLWLRQV WKDW ZHUH OLWLJDWHG WR D ILQDO GHFLVLRQ
E\ WKH WULDO FRXUWV EHWZHHQ ���� DQG ���� LV GHPRQVWUDWLYH RI
WKLV ZLQQLQJ�VWUHDN���� 7KH VXUYH\ ORRNHG DW QLQH FDVHV LQ ZKLFK
WKHUH ZDV D GLVLQWHUHVWHG EX\HU DQG� LQ DOO EXW RQH VLWXDWLRQ� D
VXIILFLHQW VDOHV SURFHVV���� 7KH WULDO FRXUWV W\SLFDOO\ IRXQG D
VXIILFLHQW VDOHV SURFHVV KDG RFFXUUHG ZKHUH WKH WUDQVDFWLRQ ZDV
EHWZHHQ XQDIILOLDWHG�GLVLQWHUHVWHG SDUWLHV� WKH VHOOHU FRQGXFWHG
DQ DXFWLRQ� DQG WKH VWUXFWXUHV RI WKH GHDO GLG QRW FUHDWH EDUULHUV
RI HQWU\ WR RWKHU SRWHQWLDO ELGGHUV���� ,Q IRXU RI WKHVH FDVHV� WKH
WULDO FRXUW DZDUGHG WKH GHDO SULFH� DQG LQ WKUHH� WKH WULDO FRXUWV
DZDUGHG SUHPLXPV UDQJLQJ IURP ��� WR ���� SHUFHQW���� ,Q RQO\
WZR RI WKH QLQH SURFHHGLQJV GLG SHWLWLRQHUV UHFHLYH D IDLU YDOXH
GHWHUPLQDWLRQ EHORZ WKH PHUJHU FRQVLGHUDWLRQ���� ,Q WKH FDVH
ZLWK D OHVV WKDQ DGHTXDWH VDOH SURFHVV� D VLJQLILFDQW UHGXFWLRQ RI
���� SHUFHQW ZDV WKH RXWFRPH� DQG LQ WKH RWKHU� D PRGHVW �
SHUFHQW UHGXFWLRQ���� ,Q FRQWUDVW� LQ D VHFRQG JURXS FRPSULVLQJ
VL[ FDVHV� HDFK RI ZKLFK KDG DQ LQWHUHVWHG EX\HU� DQG ZKHUH� LQ
DOO EXW RQH���� GLG QRW KDYH DQ DXFWLRQ RU D JR�VKRS� UHDGLO\ VHHQ

��� ,G� DW ����
��� ,G�
��� ,G�
��� 6HH )UDQNHO� VXSUD QRWH ���
��� 6HH &KULVWLQH &DUUROO 	 7�-� +RSH� $SSUDLVDOV *RQH :LOG� 6SRWOLJKW RQ )DLU

9DOXH $SSUDLVDO &DVHV LQ 'HODZDUH� 67287 �6HSW� �� ������ KWWSV���ZZZ�VWRXW�FRP�HQ�
LQVLJKWV�DUWLFOH�DSSUDLVDOV�JRQH�ZLOG�VSRWOLJKW�IDLU�YDOXH�DSSUDLVDO�FDVHV�GHODZDUH�
>KWWSV���SHUPD�FF�.�=<�1���@�

��� ,G�
��� 6HH LG�
��� ,G�
��� ,G�
��� ,G�
��� 7KH RXWOLHU LQ WKH VXUYH\ ZDV ,Q UH $SSUDLVDO RI 'HOO� ,QF�� 1R� ����� ����

:/ ������� �'HO� &K� 0D\ ��� ������ UHY·G VXE QRP� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW
'ULYHQ 0DVWHU )XQG /WG�� ��� $��G � �'HO� ������ (YHQ WKRXJK WKH WULDO FRXUW KDG IRXQG



����@ 3527(&7,1* $335$,6$/ $5%,75$*( ���

DV D ZHDN GHDO SURFHVV� WKH FRXUW DZDUGHG VXEVWDQWLDO SUHPLXPV
´WKDW UDQJHG IURP ����� WR ������ � � � RYHU WKH WUDQVDFWLRQ
SULFH�µ��� 7KHVH ILQGLQJV VKRZ WKDW WKH &RXUW RI &KDQFHU\ ZDV
ZLOOLQJ WR GLVUHJDUG GHDO SULFH DV HYLGHQFH RI IDLU YDOXH LQ
LQVWDQFHV ZKHUH WKHUH KDG EHHQ D VXIILFLHQW VDOHV SURFHVV³DQG�
KHQFH� KDG D UHDO�ZRUOG PDUNHW FKHFN RQ WKH FRPSDQ\·V ZRUWK³
WR DUULYH DW LWV RZQ MXGLFLDOO\ GHWHUPLQHG LGHD RI IDLU YDOXH�
KRZHYHU PLQLPDO WKH GLIIHUHQFH EHWZHHQ LWV '&) DQDO\VLV DQG
WKH SDUWLHV· QHJRWLDWHG GHDO SULFH����

%� &RUSRUDWH %DFNODVK $JDLQVW $SSUDLVDO $UELWUDJH

7KH VXFFHVV RI DSSUDLVDO DUELWUDJH KDV� XQVXUSULVLQJO\�
GUDZQ VHYHUH EDFNODVK IURP 'HODZDUH·V PRVW LQIOXHQWLDO
FRUSRUDWLRQV DQG GHDO ODZ\HUV� DV ZHOO DV VHYHUDO DFDGHPLFV DQG
FRPPHQWHUV���� 7KH PRVW FRPPRQ DUJXPHQWV SURSDJDWHG E\
FULWLFV DUH WKDW� ��� DSSUDLVDO DUELWUDJH LV KXUWLQJ VWRFNKROGHUV
EHFDXVH WKH WKUHDW RI DSSUDLVDO OLWLJDWLRQ FUHDWHV GHDO
XQFHUWDLQW\� ��� DSSUDLVDO DUELWUDJH GULYHV XS WUDQVDFWLRQ FRVWV
DQG LQFHQWLYL]HV DFTXLUHUV WR KROG EDFN YDOXH LQ DQWLFLSDWLRQ RI
DSSUDLVDO VXLWV���� DQG ��� WKH RSSRUWXQLVWLF EHKDYLRU RI KHGJH
IXQGV LV PRUDOO\ UHSUHKHQVLEOH DQG KDV OHG WR WKH SHUYHUVLRQ RI
WKH DSSUDLVDO UHPHG\����

7KLV FULWLFLVP LV RYHUVWDWHG� KRZHYHU� DQG WKHUH LV D
JURZLQJ FRQVHQVXV DPRQJ DFDGHPLFV WKDW D KHDOWK\ PDUNHW RI
DSSUDLVDO DUELWUDJH VHUYHV D FUXFLDO VRFLDO XWLOLW\���� DQ

WKDW WKH 'HOO ERDUG KDG VDWLVILHG LWV ILGXFLDU\ GXWLHV LQ VHOOLQJ WKH FRPSDQ\� LW KHOG WKDW
WKHUH ZHUH VHULRXV IODZV LQ KRZ WKH DXFWLRQ ZDV VWUXFWXUHG DQG� WKHUHIRUH� WKH GHDO SULFH
ZDV DQ XQUHOLDEOH SUR[\ DV WR WKH IDLU YDOXH RI WKH FRPSDQ\� 6HH LG� DW 
��²��� GLVFXVVLRQ
LQIUD 6HFWLRQ ,,,�$�

��� &DUUROO 	 +RSH� VXSUD QRWH ����
��� 6HH LG�
��� 6HH� H�J�� 7UHYRU 6� 1RUZLW]�'HODZDUH /HJLVODWXUH 6KRXOG $FW WR &XUE $SSUDLVDO

$EXVHV� &2/80� /� 6&+� %/8( 6.< %/2* �)HE� ��� ����� �XUJLQJ WKH 'HODZDUH *HQHUDO
$VVHPEO\ WR WDNH VXEVWDQWLDO OHJLVODWLYH DFWLRQ WR HOLPLQDWH DSSUDLVDO DUELWUDJH�� KWWSV���ZZZ�
ZOUN�FRP�ZHEGRFV�ZOUNQHZ�$WWRUQH\3XEV�:/5.����������SGI >KWWSV���SHUPD�FF���.5�&:7
/@� %R\G� VXSUDQRWH �� DW ��� �VDPH�� VHH DOVR.RUVPR	0\HUV�5HIRUPLQJ$SSUDLVDO /LWLJDWLRQ�
VXSUD QRWH ���� DW ���� ��� QQ���²��� %XW VHH .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH�
VXSUD QRWH ��� DW ��� �´7KH DUJXPHQWV DJDLQVW DSSUDLVDO KDYH ODUJHO\ EHHQ DQHFGRWDO RU
HPRWLRQDO LQ QDWXUH DQG KDYH WKXV IDU EHHQ FDUULHG IRUZDUG SULPDULO\ E\ ODZ VWXGHQWV DQG
SURPLQHQW GHDO DGYLVHUV�µ �IRRWQRWH RPLWWHG���

��� 6HH .RUVPR 	 0\HUV� 5HIRUPLQJ $SSUDLVDO /LWLJDWLRQ� VXSUD QRWH ���� DW ����
��� 6HH0LHKO� VXSUD QRWH ��� DW ���²���
��� 6HH� H�J�� .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ���

�DUJXLQJ WKDW WKH SUDFWLFH RI DSSUDLVDO DUELWUDJH LV D SRZHUIXO FRUSRUDWH JRYHUQDQFH WRRO��
+DPHUPHVK 	 :DFKWHU� VXSUD QRWH ��� DW ���²�� �DUJXLQJ DSSUDLVDO DUELWUDJH SURYLGHV D
EHQHILFLDO VRFLDO XWLOLW\ EHFDXVH LW PDNHV WKH ´DSSUDLVDO UHPHG\ YLDEOH LQ WKH FDVH RI D SXEOLF
FRPSDQ\µ ZKHUH SXEOLF VWRFNKROGHUV DUH ZLGHO\ GLVSHUVHG�� /LSWRQ� VXSUD QRWH ��� DW ���
�´7KH SUHYDOHQFH RI DSSUDLVDO DUELWUDJH KDV OHG WR UHFRJQLWLRQ RI D QHZ SXUSRVH IRU
DSSUDLVDO� WKDW RI D GLVFLSOLQLQJ IRUFH WKDW GHWHUV XQIDLWKIXO PDQDJHUV³EHKROGHQ HLWKHU WR



��� %522./<1 /$: 5(9,(: >9RO� ����

REVHUYDWLRQ WKDW WKH 'HODZDUH OHJLVODWXUH LWVHOI KDV
DFNQRZOHGJHG���� (YLGHQFH VKRZV WKDW D KHDOWK\ PDUNHW RI
DSSUDLVDO DUELWUDJH PD\ VHUYH DV WKH PRVW HIIHFWLYH GHWHUUHQW
DJDLQVW FRUSRUDWH PDOIHDVDQFH DQG SURGXFHV GHPRQVWUDEOH
EHQHILWV IRU PLQRULW\ VWRFNKROGHUV���� $Q\ DFTXLUHU XQFHUWDLQ DV
WR ZKHWKHU LW ZLOO IDFH DSSUDLVDO OLWLJDWLRQ FDQ HDVLO\ FRQWUDFW
DURXQG VXFK XQFHUWDLQW\ ZLWK FORVLQJ FRQGLWLRQV WKDW YRLG D
WUDQVDFWLRQ VKRXOG D FHUWDLQ SHUFHQWDJH RI VWRFNKROGHUV GHPDQG
DSSUDLVDO���� 0RUHRYHU� WKH SURSRVLWLRQ WKDW DFTXLUHUV PD\ KROG
EDFN YDOXH LQ DQWLFLSDWLRQ RI KDYLQJ WR SD\ DQ ´DSSUDLVDO WD[µ
IDLOV WR UHFRJQL]H WKH UHDOLW\ WKDW DFTXLUHUV DUH DOUHDG\ KROGLQJ
EDFN ´DV PXFK YDOXH DV WKH\ FDQ JHW DZD\ ZLWKµ LQ WKH DEVHQFH
RI DQ\ PHDQLQJIXO GHWHUUHQFH���� /DVWO\� FRQWUDU\ WR WKH EHOLHI
WKDW DSSUDLVDO DUELWUDJH ZRXOG GHWHU DFTXLVLWLRQV� WKH SDVVDJH RI
WLPH KDV SURGXFHG HYLGHQFH WKDW WHQGV WR GHEXQN PDQ\ RI WKHVH
LQLWLDO RXWFULHV RI FRQFHUQ���� 6WXGLHV QRZ VXJJHVW WKDW DV WKH
VWUHQJWK RI WKH DSSUDLVDO UHPHG\ LQFUHDVHV� ��� WKH ´OLNHOLKRRG RI
>D@ 'HODZDUH ILUP> @ EHFRPLQJ >DQ@ DFTXLVLWLRQ WDUJHW> @ LQFUHDVHVµ�
��� GHDO SULFHV \LHOG KLJKHU SUHPLXPV� DQG ��� FRPSDQ\ VHOOLQJ
SUDFWLFHV LPSURYH WR HQVXUH D UREXVW PDUNHW FKHFN����

7KH FULWLTXH WKDW DSSUDLVDO DUELWUDJH VKRXOG EH FRQGHPQHG
RQ VRPHPRUDO JURXQG EHFDXVH LW DGXOWHUDWHV WKH DSSUDLVDO UHPHG\
LV DOPRVW QRQVHQVLFDO VLQFH LW IDLOV WR DFNQRZOHGJH WKDW ´SHRSOH EX\
DQG VHOO OHJDO FODLPV DOO WKH WLPH�µ��� 'XH WR WKH PDQ\ LQWULFDFLHV�

WKHLU RZQ FRQIOLFWLQJ LQWHUHVWV� RU GHPDQGV RI FRQWUROOLQJ VWRFNKROGHUV³IURP XQGHUVHOOLQJ
WKH WDUJHW FRPSDQ\�µ�� $OEHUW +� &KRL 	 (ULF 7DOOH\� $SSUDLVLQJ WKH ´0HUJHU 3ULFHµ
$SSUDLVDO 5XOH� �� -�/� (&21� 	 25*� ���� ��� ������ �ILQGLQJ DSSUDLVDO DUELWUDJH SOD\V D
NH\ UROH LQ SUHVHUYLQJ DSSUDLVDO·V H[ DQWH UHOLHI RI VHWWLQJ D UHVHUYH SULFH IRU VHOOLQJ D ILUP
WKDW EHQHILWV DOO VWRFNKROGHUV�� VHH DOVR 0DWW /HYLQH� 6KRXOG &RXUWV &DUH :KR :LQV LQ D
0HUJHU"� %/220%(5* �)HE� ��� ������ KWWSV���ZZZ�EORRPEHUJ�FRP�RSLQLRQ�DUWLFOHV������
������VKRXOG�FRXUWV�FDUH�ZKR�ZLQV�LQ�D�PHUJHU >KWWSV���SHUPD�FF�;'�0�5+4=@ �´:LWKRXW
WKH WKUHDW RI DSSUDLVDO OLWLJDWLRQ� EX\HUV ZRQ·W IHHO WKH QHHG WR SD\ DV PXFK� DQG GHDO
SUHPLXPV ZLOO GURS�µ��

��� '(/�&281&,/2)&253�/$:� VXSUD QRWH ��� DW � �H[SODLQLQJ WKDW� ´WKH DSSUDLVDO
UHPHG\ LV QHFHVVDU\ WR SURWHFW VWRFNKROGHUV� >DQG@ LWV HIIHFWLYHQHVV ZRXOG EH FXUWDLOHG LI WKH
VWDWXWH ZHUH DPHQGHG WR OLPLW WKH DELOLW\ WR WUDQVIHU WKH >DSSUDLVDO@ ULJKWµ WR DUELWUDJHXUV��

��� 6HH� H�J�� .RUVPR 	0\HUV� 5HIRUPLQJ $SSUDLVDO /LWLJDWLRQ� VXSUD QRWH ���� DW
���²�� �H[SODLQLQJ WKDW &DUO ,FKDQ·V WKUHDW RI DSSUDLVDO GXULQJ 0LFKDHO 'HOO·V 0%2 JRLQJ�
SULYDWH QHJRWLDWLRQ ´SURPSWHG WKH PHUJHU SDUWLHV WR LQFUHDVH WKH PHUJHU FRQVLGHUDWLRQ E\
���� PLOOLRQµ��

��� ,G� DW ���²���
��� ,G� DW ��� �DUJXLQJ WKDW ILGXFLDU\ FODVV DFWLRQV KDYH IDLOHG WR DFKLHYH RSWLPDO

GHWHUUHQFH DQG WKDW WKH RQO\ UHDO WKUHDW DFTXLUHUV IDFH LV ´DQ DGYHUVH >VWRFN@KROGHU YRWH
RU D WRSSLQJ ELGµ��

��� .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ����
��� ,G�
��� :HOG\� VXSUD QRWH �� DW ����� VHH DOVR ,Q UH $SSUDLVDO RI 'HOO ,QF�� 1R� �����

���� :/ �������� DW 
�� �'HO� &K� -XO\ ��� ����� �´,Q D PDUNHW HFRQRP\� WKH DELOLW\ WR
WUDQVIHU SURSHUW\� LQFOXGLQJ LQWDQJLEOH SURSHUW\� LV JHQHUDOO\ WKRXJKW WR EH D JRRG WKLQJ�
LW DOORZV WKH SURSHUW\ WR IORZ WR WKH KLJKHVW�YDOXLQJ KROGHU� WKHUHE\ LQFUHDVLQJ VRFLHWDO
ZHDOWK� � � � ,W LV QRW DSSDUHQW WR PH ZK\ D ULJKW KHOG E\ WKH HTXLW\ VLGH RI WKH FDSLWDO
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WKUHVKROG UHTXLUHPHQWV� DQG SHFXQLDU\ GHPDQGV RI DSSUDLVDO
FODLPV���� WKH RUGLQDU\ VWRFNKROGHU RI D SXEOLFO\ WUDGHG ILUP ZKR
KROGV D PHULWRULRXV DSSUDLVDO FODLP OLNHO\ ODFNV WKH FDSDFLW\ WR
DVVHUW LW���� 6HOOLQJ WKDW FODLP WR D VRSKLVWLFDWHG HQWLW\ WKDW FDQ
OLWLJDWH LW HIIHFWLYHO\ LV LQWHJUDO LQ SUHVHUYLQJ D IRUPLGDEOH
PHFKDQLVP RI FRUSRUDWH JRYHUQDQFH����

&� $SSUDLVDO $UELWUDJH &RXOG %H WKH /DVW /LQH RI 'HIHQVH
IRU 6WRFNKROGHUV

:LWK WKH ZHDNHQLQJ RI RWKHU VWRFNKROGHU SURWHFWLRQV
WUDGLWLRQDOO\ XVHG WR SROLFH FRUSRUDWH FRQWURO WUDQVDFWLRQV�
DSSUDLVDO DUELWUDJH FRXOG EH WKH ´ODVW OLQH RI GHIHQVHµ IRU
VWRFNKROGHUV���� $FTXLULQJ ILUPV� XWLOL]LQJ D YDULHW\ RI GLIIHUHQW GHDO
VWUXFWXUHV� FRQVWDQWO\ SXUFKDVH WDUJHW ILUPV WKDW WKH DFTXLUHU
EHOLHYHV KDYH WKH SRWHQWLDO WR JHQHUDWH VXEVWDQWLDO JDLQV���� ,Q D
WUDQVDFWLRQ IRU FRUSRUDWH FRQWURO� WKH WDUJHW ILUP·V PDQDJHPHQW
DVVXPHV WKH UROH RI EDUJDLQHU RQ EHKDOI RI WKH FRPSDQ\��� DQG
QHJRWLDWHV WKH WHUPV DQG SULFH RI WKH GHDO VXEMHFW WR D YRWH RI
DSSURYDO E\ WKH PDMRULW\ RI VWRFNKROGHUV���� 0DQDJHPHQW DQG
VWRFNKROGHUV· LQWHUHVWV� KRZHYHU� RIWHQ GLYHUJH� DQG WKHUH LV
SRWHQWLDO IRU PDMRULW\ DEXVH LQ FHUWDLQ FRQWURO WUDQVDFWLRQV����

)RU H[DPSOH� WDUJHW PDQDJHPHQW PD\ KDYH LQFHQWLYHV WR
DJUHH WR D GHDO SULFH ORZHU WKDQ IDLU YDOXH LQ H[FKDQJH IRU D KLJKHU
SXUFKDVH SULFH RI WKHLU RZQ VKDUHV RU OXFUDWLYH HPSOR\PHQW

VWUXFWXUH VKRXOG EH WUHDWHG GLIIHUHQWO\ � � � �µ�� .RUVPR 	 0\HUV� 5HIRUPLQJ $SSUDLVDO
/LWLJDWLRQ� VXSUD QRWH ���� DW ��� �H[SODLQLQJ FRQWUDFW FODLPV DUH IUHHO\ DVVLJQDEOH DQG
WKDW� VSHFLILFDOO\� DQ H[LVWLQJ OHJDO FODLP DJDLQVW D FRUSRUDWLRQ LV WUDQVIHUUHG WR WKH
VWRFNKROGHU E\ RSHUDWLRQ RI ODZ ZKHQ WKH\ SXUFKDVH VWRFN�� 2QH SURPLQHQW H[DPSOH WR
WKLV SRLQW KDV EHHQ WKH JURZLQJ LQGXVWU\ RI WKLUG�SDUW\ OLWLJDWLRQ ILQDQFLQJ� ZKLFK
HQDEOHV D SODLQWLII� ZKR ODFNV WKH ILQDQFLDO PHDQV WR GR VR� WR DVVHUW D PHULWRULRXV FODLP
DJDLQVW D FXOSDEOH GHIHQGDQW� 6HH 0D\D 6WHLQLW]� :KRVH &ODLP ,V 7KLV $Q\ZD\" 7KLUG�
3DUW\ /LWLJDWLRQ )XQGLQJ� ��� 0,11� /� 5(9� ����� ���� ������ �´>7@KH ULVNV LQYROYHG LQ
>OLWLJDWLRQ IXQGLQJ@ DUH RYHUZKHOPHG E\ WZR PDMRU EHQHILWV� 2QH LV WKH LQFUHDVHG DFFHVV
WR MXVWLFH� 7KH RWKHU LV WKDW OLWLJDWLRQ ILQDQFH KHOSV DOLJQ WKH EDUJDLQLQJ SRZHU RI
GLIIHUHQW FDWHJRULHV RI OLWLJDQWV DQG JLYHV SUHYLRXVO\ H[FOXGHG FDWHJRULHV � � � D FKDQFH WR
SOD\ IRU UXOH FKDQJH DV PRGLILHG UHSHDW SOD\HUV�µ��

��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,�%�
��� &I�:HOG\� VXSUD QRWH �� DW ����²���
��� 6HH &KDUOHV .RUVPR 	 0LQRU 0\HUV� $ 5HDOLW\ &KHFN RQ WKH $SSHDO RI ')&

*OREDO $SSUDLVDO &DVH� &2/80� /� 6&+� %/8( 6.<%/2* �-XO\ ��� ������ KWWS���FOVEOXHVN\
�ODZ�FROXPELD�HGX������������D�UHDOLW\�FKHFN�RQ�WKH�DSSHDO�RI�WKH�GIF�JOREDO�DSSUDLVDO�
FDVH� >KWWSV���SHUPD�FF�/�.%�(-)5@� VHH DOVR VXSUD QRWHV ��²�� DQG DFFRPSDQ\LQJ WH[W
�H[SODLQLQJ DUELWUDJHXUV· VWUDWHJ\��

��� 6FKRHQIHOG� VXSUD QRWH ��� DW ��
��� 6HH ($67(5%522. 	 ),6&+(/� VXSUD QRWH ��� DW ����
��� 6HH (OOLH *� +DUULV� $QWLWDNHRYHU 0HDVXUHV� *ROGHQ 3DUDFKXWHV� DQG 7DUJHW

)LUP 6WRFNKROGHU :HOIDUH� �� 5$1' -� (&21� ���� ��� �������
��� 6HH:HUWKHLPHU� VXSUD QRWH ��� DW ���²���
��� 6HH ($67(5%522. 	 ),6&+(/� VXSUD QRWH ��� DW ����
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SRVLWLRQV LQ WKH SRVW�DFTXLVLWLRQ ILUP���� ,Q WKH FRQWH[W RI D
PDQDJHPHQW EX\RXW �0%2�� RQH VWXG\ IRXQG WKDW� RQ DYHUDJH�
FRUSRUDWH LQVLGHUV� SHUKDSV EDVHG RQ SULYDWH LQIRUPDWLRQ LQGLFDWLQJ
WKDW WKH FRPSDQ\ LV XQGHUYDOXHG� WHQG WR WLPH0%2V DQG FRUSRUDWH
IUHH]HRXWV WR FRLQFLGH ZLWK SHULRGV RI ZLGHVSUHDG LQGXVWU\
XQGHUYDOXDWLRQ LQ RUGHU WR RSSRUWXQLVWLFDOO\ HOLPLQDWH PLQRULW\
VWRFNKROGHUV DW DQ DUWLILFLDOO\ GHSUHVVHG SUHPLXP���� $SSUDLVDO
DUELWUDJHXUV IRFXV RQ ´JRLQJ SULYDWH WUDQVDFWLRQV� WUDQVDFWLRQV ZLWK
ORZ GHDO SUHPL>XPV@� DQG WUDQVDFWLRQV ZLWK ¶SHUFHLYHG FRQIOLFWV RI
LQWHUHVW·³DOO VLWXDWLRQV PRUH OLNHO\ WR WDNH DGYDQWDJH RI PLQRULW\
>VWRFN@KROGHUV�µ��� $FFRUGLQJO\� ZKLOH DUELWUDJHXUV PD\ EH WKH VROH
EHQHILFLDULHV H[ SRVW� D PHDQLQJIXO WKUHDW RI DSSUDLVDO OLWLJDWLRQ
EHQHILWV DOO VWRFNKROGHUV H[ DQWH E\ HVWDEOLVKLQJ D PLQLPXP
UHVHUYDWLRQ SULFH DW ZKLFK D FRPSDQ\ PD\ EH VROG����

�� 7KH 'HPLVH RI )LGXFLDU\ /LWLJDWLRQ

$ FUHGLEOH DSSUDLVDO UHPHG\ EHFRPHV DOO WKH PRUH FUXFLDO
LQ OLJKW RI WKH UHFHQW GHYHORSPHQWV LQ 'HODZDUH VWRFNKROGHU
ILGXFLDU\ OLWLJDWLRQ���� 7KH RYHUZKHOPLQJ PDMRULW\ RI PHUJHU
UHODWHG ODZVXLWV KDYH EHHQ EURXJKW DV FODVV DFWLRQV DOOHJLQJ D
EUHDFK RI D ILGXFLDU\ GXW\���� ´>3@URIHVVLRQDO SODLQWLIIV�µ LQYHVWRUV
ZKR RZQ D VPDOO QXPEHU RI VKDUHV LQ WKH WDUJHW FRPSDQ\ DQG
KDYH FORVH WLHV ZLWK VWRFNKROGHU OLWLJDWLRQ ILUPV� EULQJ WKH
PDMRULW\ RI WKHVH W\SHV RI DFWLRQV���� 7KHVH ILGXFLDU\ OLWLJDQWV DUH
LQFHQWLYL]HG WR WDUJHW WUDQVDFWLRQV EDVHG RQ WKH VL]H RI WKH GHDO�
UHJDUGOHVV RI WKHPHULWV� LQ RUGHU WR DFKLHYH WKH ELJJHVW VHWWOHPHQW
SRVVLEOH���� $V D UHVXOW� ILGXFLDU\ OLWLJDWLRQ KDV EHFRPH D ´PHUJHU
WD[�µ FRPSULVHG RI D ´GLVFORVXUH�RQO\µ��� VHWWOHPHQW FRXSOHG ZLWK

��� 6HH +DUULV� VXSUD QRWH ���� DW ��� �H[SODLQLQJ WKDW VXFK D EDUJDLQHG�IRU
H[FKDQJH� LI LW EHFDPH SXEOLF NQRZOHGJH� ZRXOG JLYH ULVH WR EUHDFK RI ILGXFLDU\ GXW\ OLWLJDWLRQ��

��� 6HH -DUUDG +DUIRUG HW DO�� 'R ,QVLGHUV 7LPH 0DQDJHPHQW %X\RXWV DQG
)UHH]HRXWV WR %X\ 8QGHUYDOXHG 7DUJHWV"� ��� -� ),1� (&21� ��� �������

��� :HOG\� VXSUD QRWH �� DW ���� �IRRWQRWHV RPLWWHG��
��� ($67(5%522. 	 ),6&+(/� VXSUD QRWH ��� DW ����
��� 6HH 6FKRHQIHOG� VXSUD QRWH ��� DW ��
��� .RUVPR	0\HUV�$SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW ���� �´>)@LGXFLDU\ FODVV

DFWLRQV FKDOOHQJLQJ PHUJHUV KDYH UHFHQWO\ EHFRPH XELTXLWRXV� WRXFKLQJ RYHU ��� RI
WUDQVDFWLRQV DERYH ���� PLOOLRQ�µ��

��� ,G� DW �����
��� 6HH LG� DW ����²���
��� $ ´GLVFORVXUH�RQO\µ VHWWOHPHQW LV D VHWWOHPHQW WKDW FRPSHOV D GHIHQGDQW

FRUSRUDWLRQ DQG LWV GLUHFWRUV WR PDNH DGGLWLRQDO GLVFORVXUHV LQ LWV SUR[\ PDWHULDOV EHIRUH
D VWRFNKROGHU YRWH RQ D WUDQVDFWLRQ� 6HH 3HWHU -� :DOVK 	 $DURQ 5� 6LPV� 7UXOLD DQG WKH
'HPLVH RI ´'LVFORVXUH 2QO\µ 6HWWOHPHQWV LQ 'HODZDUH� %86� /� 72'$< �)HE� ��� ������
KWWSV���ZZZ�DPHULFDQEDU�RUJ�JURXSV�EXVLQHVVBODZ�SXEOLFDWLRQV�EOW���������GHODZDUHBL
QVLGHU� >KWWSV���SHUPD�FF�(�8��$�)�@� 7KH\ SURYLGH OLWWOH DFWXDO EHQHILW WR VWRFNKROGHUV
EXW FDQ JHQHUDWH VXEVWDQWLDO DWWRUQH\ IHHV� ,G� 7KLV QXLVDQFH WDFWLF KDV QRZ EHHQ JUHDWO\
UHVWULFWHG� ,G�
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DWWRUQH\ IHHV��� WKDW SURGXFHV YLUWXDOO\ QR EHQHILW WR WKH FODVV RI
VWRFNKROGHUV ZKR KDG DQ DFWXDO VWDNH LQ WKH FRPSDQ\����
1RWZLWKVWDQGLQJ WKLV GHYROXWLRQ LQWR DQ LQVWUXPHQW XVHG WR
H[WUDFW QXLVDQFH YDOXH� IROORZLQJ WKH GHFLVLRQV LQ &RUZLQ Y� ..5
)LQDQFLDO +ROGLQJV��� DQG LQ ,Q UH 7UXOLD� ,QF� 6WRFNKROGHU
/LWLJDWLRQ���� ILGXFLDU\ OLWLJDWLRQ KDV EHHQ VHULRXVO\ ZHDNHQHG DV
D VWRFNKROGHU UHPHG\ WKDW SURYLGHV DQ RSSRUWXQLW\ WR XQHDUWK
FRUSRUDWH PDOIHDVDQFH���� &RUZLQ GHQLHG VWRFNKROGHUV DFFHVV WR
GLVFRYHU\ H[ SRVW ZKHUH WKH WUDQVDFWLRQ ZDV DSSURYHG E\ DQ
XQFRHUFHG VWRFNKROGHU YRWH� ZKLOH 7UXOLD GHQLHG VWRFNKROGHUV·
DFFHVV WR GLVFRYHU\ H[ DQWH XQOHVV SODLQWLIIV FDQ PDNH D VKRZLQJ
WKDW ´GLVFRYHU\ ZLOO \LHOG LQIRUPDWLRQ WKDW FDQ JHQHUDWH D
VHWWOHPHQW ZLWK PHDQLQJIXO EHQHILWV�µ��� )RU DOO LQWHQWV DQG
SXUSRVHV� ZLWKRXW WKH FKDQFH IRU PHDQLQJIXO GLVFRYHU\� DFWV RI
FRUSRUDWH ZURQJGRLQJ PD\ EH IRUHYHU FRQFHDOHG DQG ILGXFLDU\
GXW\ OLWLJDWLRQ HYLVFHUDWHG����

�� 3ROLFLQJ &RUSRUDWH 0DOIHDVDQFH ZLWK $SSUDLVDO
$UELWUDJH

$V GLVFXVVHG DERYH� WKH WKUHDW RI DSSUDLVDO OLWLJDWLRQ
HVWDEOLVKHV D PLQLPXP UHVHUYDWLRQ SULFH IRU ZKLFK D ILUP FDQ EH
VROG� DQG WKXV DOO VWRFNKROGHUV RI WKH WDUJHW FRPSDQ\ EHQHILW
ZKHWKHU RU QRW WKH\ HYHQWXDOO\ VHHN DSSUDLVDO���� 0RVW RI WKH
UHFHQW DSSUDLVDO DFWLYLW\ KDV LQYROYHG UHSHDW SOD\HUV ZKR DUH
VRSKLVWLFDWHG LQYHVWRUV ´VSHFLDOL]LQJ LQ DSSUDLVDO�µ��� (YLGHQFH
WHQGV WR VKRZ WKDW WKHVH DUELWUDJHXUV� XQOLNH ILGXFLDU\ OLWLJDQWV�
DUH KLJKO\ VHOHFWLYH LQ GHFLGLQJ ZKLFK WUDQVDFWLRQV WR WDUJHW DQG�
DFFRUGLQJO\� DUH IRFXVLQJ WKHLU UHVRXUFHV WR SXUVXH RQO\ WKH
VWURQJHVW DSSUDLVDO FODLPV���� ,Q DQ HPSLULFDO VWXG\� 3URIHVVRUV
.RUVPR DQG 0\HUV UHSRUW WKDW ´>R@XW RI ���� DSSUDLVDO�HOLJLEOH
WUDQVDFWLRQV � � � � ��� DWWUDFWHG DW OHDVW RQH ILGXFLDU\ FODVV
DFWLRQ>�@ >DQG LQ@ FRQWUDVW� RQO\ �� WUDQVDFWLRQV LQYROYHG D
FRXQVHOHG DSSUDLVDO SHWLWLRQ�µ��� ,Q WKHLU UHVHDUFK� .RUVPR DQG
0\HUV IRXQG WKDW DUELWUDJHXUV DUH SULPDULO\ WDUJHWLQJ GHDOV ZLWK

��� 6HH /HYLQH� VXSUD QRWH ��
��� 6HH .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
��� &RUZLQ Y� ..5 )LQ� +ROGLQJV� ��� $��G ��� �'HO� ������
��� ,Q UH 7UXOLD� ,QF� 6WRFNKROGHU /LWLJ�� ��� $��G ��� �'HO� &K� ������
��� 6FKRHQIHOG� VXSUD QRWH ��� DW �� VHH DOVR:DOVK 	 6LPV� VXSUD QRWH ����
��� 6FKRHQIHOG� VXSUD QRWH ��� DW �²��
��� 6HH LG� DW ��
��� 6HH VXSUD QRWH ��� DQG DFFRPSDQ\LQJ WH[W�
��� .RUVPR 	 0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW �����
��� 6HH LG� DW �����
��� ,G�
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PHUJHU SULFHV WKDW KDG ´KLJKO\ QHJDWLYH UHVLGXDO SUHPL>XPV@�µ
UHODWLYH WR WKH H[FHSWHG PHUJHU SUHPLXP ZLWKLQ D JLYHQ LQGXVWU\�
DQG VSHFLILF GHDO VWUXFWXUHV WKDW DUH LQKHUHQWO\ SURQH WR FRQIOLFWV
RI LQWHUHVWV���� ,Q DGGLWLRQ� WKH\ REVHUYHG WKDW WKH ODUJHU WKH GHDO�
WKH OHVV OLNHO\ LW ZRXOG EH WDUJHWHG IRU DSSUDLVDO���� 7KLV ILQGLQJ
VXJJHVWV WKDW DSSUDLVDO DUELWUDJHXUV DUH IRFXVHG RQ SXUVLQJ
PHULWRULRXV ODZVXLWV� DQG WKXV ´DUH QRW PHUHO\ ORRNLQJ IRU GHHS
SRFNHWV DQG QXLVDQFH�YDOXH VHWWOHPHQWV�µ���

7KH IDFW WKDW DSSUDLVDO DUELWUDJHXUV DUH DFWLYHO\ VHHNLQJ
FODLPV WKDW KDYH DFWXDO PHULW PDNHV VHQVH EHFDXVH DUELWUDJHXUV
IDFH WKH SRVVLELOLW\ RI VXIIHULQJ D VXEVWDQWLDO ORVV RQ WKHLU LQYHVWPHQW
LI WKH\ WDUJHW WKH ZURQJ WUDQVDFWLRQ� $IWHU DOO� XQOLNH ILGXFLDU\
OLWLJDQWV ZKR KDYH QR VNLQ LQ WKH JDPH DQG QHHG QRW H[HUFLVH
GLVFUHWLRQ LQ EULQJLQJ ODZVXLWV� DSSUDLVDO DUELWUDJHXUV DUH
H[SHQGLQJ YDVW DPRXQWV RI WKHLU RZQ FDSLWDO WR SXUFKDVH VKDUHV DQG
WKHQ OLWLJDWH DSSUDLVDO FODLPV� ZKLFK� RQ DYHUDJH� WDNH WKUHH \HDUV WR
OLWLJDWH���� &RQVHTXHQWO\� LW VHHPV DGYDQWDJHRXV IRU DSSUDLVDO
DUELWUDJH WR VXSSODQW ILGXFLDU\ OLWLJDWLRQ DV WKH SUHHPLQHQW
FRUSRUDWH SROLFLQJ PHFKDQLVP EHFDXVH LW FUHDWHV DFWXDO H[ DQWH
EHQHILWV IRU VWRFNKROGHUV E\ GULYLQJ XS PHUJHU SUHPLXPV����
HQFRXUDJHV FODLPDQWV WR EULQJ PHULWRULRXV FDVHV���� DQG SURYLGHV D
ODVW�GLWFK FKHFN RQ FRUSRUDWH ZURQJGRLQJ����

'� 'HODZDUH·V 5HVSRQVH WR &DOOV IRU $UELWUDJH 5HIRUP

'HVSLWH LWV DSSDUHQW VRFLDO EHQHILWV� 'HODZDUH·V LQIOXHQWLDO
FRUSRUDWH OHDGHUV��� DUH ILJKWLQJ EDFN DJDLQVW DSSUDLVDO DUELWUDJH
DQG KDYH XUJHG WKHLU OHJLVODWXUH WR PDNH FKDQJHV WR WKH FXUUHQW
ODZ VXFK WKDW LW ZRXOG VWULS WKH DSSUDLVDO UHPHG\ IURP EHQHILFLDO
VWRFNKROGHUV ZKR DFTXLUHG VWRFN DIWHU WKH UHFRUG GDWH� DV ZHOO DV

��� ,G� DW ����²��� �����
��� ,G� DW �����
��� ,G� DW �����
��� 6HH .RUVPR 	 0\HUV� 5HIRUPLQJ $SSUDLVDO /LWLJDWLRQ� VXSUD QRWH ���� DW ����
��� 6HH %RRQH HW DO�� VXSUD QRWH ��� DW ��� �ILQGLQJ ´KLJKHU DFTXLVLWLRQ SUHPLXPV

LQ DSSUDLVDO�HOLJLEOH DV RSSRVHG WR DSSUDLVDO�LQHOLJLEOHµ 'HODZDUH WUDQVDFWLRQV��
��� 6HH :HOG\� VXSUD QRWH �� DW ���� �DUJXLQJ WKDW LW LV VRFLDOO\ YDOXDEOH WR

HQVXUH WKDW FODLPV ZLWK PHULW DUH OLWLJDWHG��
��� 6FKRHQIHOG� VXSUD QRWH ��� DW � �DUJXLQJ WKDW DSSUDLVDO KDV EHFRPH

VWRFNKROGHUV· ODVW OLQH RI SURWHFWLRQ LQ H[SRVLQJ FRQIOLFWHG FRUSRUDWH DFWLRQ��
��� 2QH RI WKHPRVW RXWVSRNHQ DQG SRZHUIXO FULWLFV ZDV0LFKDHO &DUWHU� &(2 RI'ROH

)RRG &RPSDQ\� ZKLFK LWVHOI ZDV ´WKH VXEMHFW RI D ODUJH DSSUDLVDO DFWLRQ RYHU D PDQDJHPHQW�
OHG JRLQJ�SULYDWH WUDQVDFWLRQ�µ .RUVPR 	0\HUV� 5HIRUPLQJ $SSUDLVDO /LWLJDWLRQ� VXSUD QRWH
���� DW ���� &DUWHU WKUHDWHQHG WKDW 'ROH ZRXOG UHLQFRUSRUDWH HOVHZKHUH LI WKH OHJLVODWXUH GLG
QRW HQDFW UDGLFDO UHIRUPV WR LWV DSSUDLVDO VWDWXWH� ,G� DW ���� ,QWHUHVWLQJO\� WKH 'ROH PHUJHU
ZDV DOVR VLPXOWDQHRXVO\ IDFLQJ D FODVV DFWLRQ ODZVXLW WKDW HQGHG LQ D ILQDO GHFLVLRQ ILQGLQJ
WKDW ´&DUWHU KDG HQJDJHG LQ D SDWWHUQ RI IUDXG� DWWHPSWLQJ WR PLVOHDG VWRFNKROGHUV DQG RWKHU
GLUHFWRUV DERXW WKH YDOXH RI 'ROH�µ ,G� DW ���� VHH ,Q UH'ROH )RRG &R�� ,QF� 6·KROGHU /LWLJ�� ����
:/ ������� �'HO� &K� $XJ� ��� ������
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UHGXFH WKH VWDWXWRU\ LQWHUHVW UDWH���� ,Q ����� LQ DQ HIIRUW WR DOOD\
FRUSRUDWH OHDGHUV· FRQFHUQV RI DSSUDLVDO DUELWUDJH� 'HODZDUH·V
OHJLVODWXUH WRRN DPHDVXUHG UHVSRQVH DQGPDGH RQO\ VOLJKW UHIRUPV
WR LWV DSSUDLVDO VWDWXWH���� $PHQGHG VHFWLRQ ����K� QRZ SHUPLWV WKH
VXUYLYLQJ FRUSRUDWLRQ WR WHQGHU WKH PHUJHU FRQVLGHUDWLRQ� LQ IXOO RU
LQ SDUW� WR SHWLWLRQHUV DW DQ\ WLPH EHIRUH D ILQDO MXGJPHQW LV
UHQGHUHG LQ RUGHU WR DYRLG WKH DFFUHWLRQ RI VWDWXWRU\ LQWHUHVW RQ WKH
DPRXQW WHQGHUHG���� ,Q DOORZLQJ VXUYLYLQJ FRUSRUDWLRQV WR WHQGHU
FRQVLGHUDWLRQ XS�IURQW� WKH OHJLVODWXUH KRSHG WR GLVFRXUDJH ZHDN
DSSUDLVDO SHWLWLRQV WKDWZHUH ILOHG VROHO\ IRU WKH SXUSRVHV RI UHDSLQJ
D PRGHVW ILQDQFLDO JDLQ E\ DFFUXLQJ LQWHUHVW RYHU D OHQJWK\
OLWLJDWLRQ SURFHVV����

7KH OHJLVODWXUH DOVR DPHQGHG VHFWLRQ ����J�� FUHDWLQJ D GH
PLQLPLV UHTXLUHPHQW WKDW GHQLHV DSSUDLVDO ULJKWV WR VWRFNKROGHUV
RI SXEOLFO\ WUDGHG FRPSDQLHV XQOHVV SHWLWLRQHUV RZQHG DW OHDVW �
SHUFHQW RI RXWVWDQGLQJ VWRFN RU WKH FRQVLGHUDWLRQ SDLG IRU VXFK
VKDUHV H[FHHGHG �� PLOOLRQ���� 7KRXJK WKLV DPHQGPHQW GRHV
QRWKLQJ WR HQVXUH WKDW RQO\ PHULWRULRXV FODLPV DUH SXUVXHG� LW ZLOO
XOWLPDWHO\ OHDG WR WKH UHGXFWLRQ LQ WKH QXPEHU RI DSSUDLVDO
SHWLWLRQV ILOHG DV LW HIIHFWLYHO\ OLPLWV FODLPV IRU DSSUDLVDO WR
VWRFNKROGHUV ZLWK D VXEVWDQWLDO ILQDQFLDO SRVLWLRQ LQ WKH
FRUSRUDWLRQ���� :LWK WKHVH PLQRU FKDQJHV� 'HODZDUH·V OHJLVODWXUH
UHFRJQL]HG WKDW D PDUNHW RI DSSUDLVDO DUELWUDJH� GULYHQ E\ ODUJH
VRSKLVWLFDWHG LQYHVWRUV� LV QHFHVVDU\ WR PDLQWDLQ DQ HIIHFWLYH
DSSUDLVDO UHPHG\ WKDW SURYLGHV PHDQLQJIXO H[ DQWH SURWHFWLRQ WR
DOO 'HODZDUH VWRFNKROGHUV����

:KLOH WKH OHJLVODWXUH KDV \HW WR VXFFXPE WR WKH GHPDQGV
RI 'HODZDUH·V FRUSRUDWH PDJQDWHV IRU PRUH UDGLFDO FKDQJHV WR

��� 6HH1RUZLW]� VXSUD QRWH ���� VHH DOVR .RUVPR 	0\HUV� 5HIRUPLQJ $SSUDLVDO
/LWLJDWLRQ� VXSUD QRWH ���� DW ���²���

��� 6HH '(/� &281&,/ 2) &253� /$:� VXSUD QRWH ��� DW � �H[SODLQLQJ WKDW� ´WKH
DSSUDLVDO UHPHG\ LV QHFHVVDU\ WR SURWHFW VWRFNKROGHUV� >DQG@ LWV HIIHFWLYHQHVV ZRXOG EH
FXUWDLOHG LI WKH VWDWXWH ZHUH DPHQGHG WR OLPLW WKH DELOLW\ WR WUDQVIHU WKH >DSSUDLVDO@ ULJKWµ
WR DUELWUDJHXUV��

��� '(/�&2'($11� WLW� �� � ����K�� VHH DOVR:HOG\� VXSUD QRWH �� DW ���� �H[SODLQLQJ
WKDW MXULVGLFWLRQV ZKLFK GUDIWHG WKHLU DSSUDLVDO VWDWXWHV XVLQJ WKH 0RGHO %XVLQHVV
&RUSRUDWLRQ $FW KDYH DOZD\V UHTXLUHG FRPSDQLHV WR SURYLGH SHWLWLRQLQJ VWRFNKROGHUV WKH
PHUJHU FRQVLGHUDWLRQ EHIRUH OLWLJDWLRQ VWDUWV� ZKHUHDV 'HODZDUH� ZKLFK KDV KLVWRULFDOO\
GHQLHG FRQVLGHUDWLRQ XS�IURQW� GRHV QRZ RIIHU LW� EXW LW LV RQO\ RSWLRQDO��

��� 6HH:HOG\� VXSUD QRWH �� DW �����
��� '(/� &2'( $11� WLW� �� � ����J��
��� :HOG\� VXSUD QRWH �� DW �����
��� 6HH '(/� &281&,/ 2) &253� /$:� VXSUD QRWH ��� DW �²� �FRQFOXGLQJ WKDW

´DSSUDLVDO DUELWUDJH >GRHV QRW@ XSVHW> @ D SURSHU EDODQFH EHWZHHQ WKH DELOLW\ RI
FRUSRUDWLRQV WR HQJDJH LQ GHVLUDEOH � � � WUDQVDFWLRQV DQG WKH DELOLW\ RI GLVVHQWLQJ
VWRFNKROGHUV WR UHFHLYH YDOXH IRU WKHLU KROGLQJV�µ DQG� PRUHRYHU� DQ\ UHVWULFWLRQV RQ WKH
ULJKW WR WUDQVIHU DQ DSSUDLVDO FODLP ZRXOG GUDVWLFDOO\ KLQGHU WKH UHPHG\·V HIIHFWLYHQHVV
LQ SURWHFWLQJ DOO VWRFNKROGHUV��
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WKH DSSUDLVDO UHPHG\� LW DSSHDUV WKDW WKH FRXUWV KDYH WDNHQ XS
WKH LQLWLDWLYH WKHPVHOYHV�

,,,� $ 1(: (5$ ,1 $335$,6$/ /,7,*$7,21�'(//

:LWKLQ WKH VSDQ RI IRXU PRQWKV� WKH 6XSUHPH &RXUW RI
'HODZDUH UHQGHUHG WZR PRQXPHQWDO GHFLVLRQV WKDW PDGH FOHDU
D QHZ HUD LQ DSSUDLVDO OLWLJDWLRQ KDG DUULYHG� 7KLV WUHPHQGRXV
VKLIW ZDV ILUVW VLJQDOHG LQ ')& *OREDO &RUS� Y� 0XLUILHOG 9DOXH
3DUWQHUV���� DQG VXEVHTXHQWO\ FRQILUPHG LQ'HOO� 7KH VLJQLILFDQFH
RI 'HOO LV WKDW� ZKHQ YLHZHG WRJHWKHU ZLWK ')&� WKH FRXUW� ���
DGRSWHG� LQ DOO EXW QDPH� D PHUJHU SULFH GHIHUHQFH UXOH���� ���
DSSOLHG DQ ´HQKDQFHG VFUXWLQ\µ MXGLFLDO VWDQGDUG WR HYDOXDWH WKH
VXIILFLHQF\ RI WKH VDOHV SURFHVV� HIIHFWLYHO\ OLPLWLQJ FODLPV ULSH
IRU DSSUDLVDO WR WKRVH ZKHUH D FRJQL]DEOH EUHDFK RI GXW\
RFFXUUHG���� DQG ��� GRXEOHG GRZQ RQ DQ HQGRUVHPHQW RI PDUNHW�
EDVHG HYLGHQFH DV D SUR[\ IRU IDLU YDOXH���� *LYHQ WKH YDULRXV
GHIHFWV DQG FRQIOLFWV RI LQWHUHVW SUHVHQW LQ 'HOO·V IDFWXDO UHFRUG�
WKH FKDQFHU\·V VXEVHTXHQW DWWHPSWV WR DSSO\ WKH 'HOO IUDPHZRUN
KDYH OHG WR D PRQXPHQWDO XSKHDYDO RI 'HODZDUH·V DSSUDLVDO
MXULVSUXGHQFH�

��� 6HH ')& *ORE� &RUS� Y� 0XLUILHOG 9DOXH 3DUWQHUV� ��� $��G ��� �'HO� ������
7KHUH� WKH &KDQFHU\ &RXUW FRQFOXGHG WKDW D UREXVW DQG VXIILFLHQW VDOHV SURFHVV KDG WDNHQ
SODFH� KRZHYHU� LW RQO\ DVVLJQHG WKH GHDO SULFH RQH�WKLUG ZHLJKW LQ LWV IDLU YDOXH
GHWHUPLQDWLRQ� ,G� DW ���²��� 2Q DSSHDO� WKH 'HODZDUH 6XSUHPH &RXUW UHYHUVHG DQG KHOG
WKDW WKH ´WKH EHVW HYLGHQFH RI IDLU YDOXH ZDV WKH GHDO SULFH� DV LW UHVXOWHG IURP DQ RSHQ
SURFHVV� LQIRUPHG E\ UREXVW SXEOLF LQIRUPDWLRQ� DQG HDV\ DFFHVV WR GHHSHU� QRQ�SXEOLF
LQIRUPDWLRQ� LQ ZKLFK PDQ\ SDUWLHV ZLWK DQ LQFHQWLYH WR PDNH D SURILW KDG D FKDQFH WR
ELG�µ ,G� 7KH FRXUW GHFOLQHG WR DGRSW D GHDO SULFH UXOH WKDW ZRXOG FUHDWH D SUHVXPSWLRQ
WKDW WKH PHUJHU SULFH LQ DQ DUP·V OHQJWK WUDQVDFWLRQ ZDV IDLU YDOXH� ,G� DW ���� )RU D
GHEDWH RQ ZKHWKHU ')& ZDV FRUUHFWO\ GHFLGHG� FRPSDUH 6XEUDPDQLDQ� VXSUD QRWH ��� DW
���²��� DJUHHLQJ ZLWK UHYHUVDO EHFDXVH WKHUH ZDV D JHQXLQH DUP·V OHQJWK WUDQVDFWLRQ
DQG� WKHUHIRUH� WKH GHDO SULFH VKRXOG EH HQWLWOHG WR IXOO ZHLJKW� ZLWK .RUVPR 	 0\HUV�
)ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ���� GLVDJUHHLQJ ZLWK UHYHUVDO DQG DUJXLQJ
WKDW UHJXODWRU\ FRPSDQ\�VSHFLILF ULVNV SODJXLQJ WKH WDUJHW UHTXLUHG WKH DFTXLUHU WR
GLVFRXQW WKH GHDO SULFH DQG� WKHUHIRUH� WKH FRPSDQ\ ZDV ZRUWK PRUH LI LW UHPDLQHG
SXEOLFO\ KHOG VLQFH SXEOLF LQYHVWRUV FDQ GLYHUVLI\ WKDW ULVN�

��� 6XEUDPDQLDQ� VXSUD QRWH ��� DW ���²���
��� 6HH.RUVPR 	0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ��� �DUJXLQJ

WKDW HYHQ WKRXJK')& DQG 'HOO GLG QRW H[SOLFLWO\ KROG� WKH\ KHDYLO\ VXJJHVW WKH &RXUW·V YLHZ
WKDW ´DQ\ VDOHV SURFHVV ZKHUH WDUJHW GLUHFWRUV PHHW WKHLU ILGXFLDU\ REOLJDWLRQV LV IXOO\
LQIRUPDWLYH RI WKH FRPSDQ\·V YDOXHµ DQG UHIOHFWV IDLU YDOXH�� VHH DOVR+DPHUPHVK 	:DFKWHU�
VXSUD QRWH ��� DW ��� �DJUHHLQJ ZLWK WKH &RXUW·V DGRSWLRQ RI ILGXFLDU\ GXW\ ´HQKDQFHG
VFUXWLQ\µ WHVW��

��� .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ����
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$� 'HOO 6WDQGDUG� 'HDO 3ULFH 'HIHUHQFH DQG 0DUNHW�EDVHG
,QGLFDWRUV

�� %DFNJURXQG DQG 6DOHV 3URFHVV

,Q ����� 0LFKDHO 'HOO DQQRXQFHG D ����� ELOOLRQ GHDO WKDW
ZRXOG WDNH KLV FRPSDQ\ SULYDWH LQ D PDQDJHPHQW�OHG EX\RXW
ZLWK SULYDWH HTXLW\ ILUP 6LOYHU /DNH���� 2Q WKH GD\ RI WKH
DQQRXQFHPHQW� 'HOO·V SXEOLFO\ WUDGHG VWRFN FORVHG DW ������ SHU
VKDUH� VOLJKWO\ EHORZ WKH EX\RXW·V RIIHU RI ������ SHU VKDUH����
$IWHU D WULDO IRU DSSUDLVDO� WKH &RXUW RI &KDQFHU\ IRXQG WKDW 0U�
'HOO ERXJKW KLV FRPSDQ\ DW D �� SHUFHQW GLVFRXQW� DQG WKDW WKH
IDLU YDOXH RI WKH FRUSRUDWLRQ·V VWRFN ZDV ������ SHU VKDUH����

7KH GHFLVLRQ WR WDNH WKH FRPSDQ\ SULYDWH ZDV
SUHFLSLWDWHG E\ 0U� 'HOO·V JURZLQJ IUXVWUDWLRQ WKDW� GHVSLWH D
UHFHQW FRPSDQ\ WUDQVIRUPDWLRQ DQG HQWU\ LQWR WKH VRIWZDUH DQG
VHUYLFHV VHFWRU� WKH PDUNHW FRQWLQXHG WR SHUFHLYH 'HOO DV VROHO\ D
3& EXVLQHVV DQG IDLOHG WR XQGHUVWDQG LWV ORQJ�WHUP VWUDWHJ\����
:LWK WKH HPHUJHQFH RI QHZ WHFKQRORJLHV� LQYHVWRU SHVVLPLVP
UHJDUGLQJ WKH IXWXUH RXWORRN RI WKH 3& LQGXVWU\ GURYH 'HOO·V
VWRFN SULFH IURP ��� WR ��� SHU VKDUH���� 8QDEOH WR VHOO KLV YLVLRQ
WR WKH PDUNHW� 0U� 'HOO UHVROYHG WKDW ´LW ZRXOG EH HDVLHU WR
H[HFXWH WKH >F@RPSDQ\·V WUDQVIRUPDWLRQ SODQ XQHQFXPEHUHG E\
VWRFNKROGHU SUHVVXUH�µ DQG EURXJKW WKH LGHD RI DQ 0%2 WR 'HOO·V
ERDUG���� 7R H[SORUH WKH SRVVLELOLW\ RI D VDOH� 'HOO·V %RDUG
HVWDEOLVKHG DQ LQGHSHQGHQW VSHFLDO FRPPLWWHH YHVWHG ZLWK
DXWKRULW\ WR HYDOXDWH 0U� 'HOO·V SURSRVDO� DV ZHOO DV RWKHU
´SRVVLEOH VWUDWHJLF DOWHUQDWLYHV�µ���

7KH VDOHV SURFHVV FRQVLVWHG RI D SUH�VLJQLQJ PDUNHWLQJ
SKDVH IROORZHG E\ D IRUW\�ILYH GD\ JR�VKRS SHULRG���� 'XULQJ WKH
SUH�PDUNHW FDQYDVV� WKH FRPPLWWHH� ZKLFK UHWDLQHG (YHUFRUH

��� 0LFKDHO -� GH OD 0HUFHG 	 4XHQWLQ +DUG\� 'HOO LQ ��� %LOOLRQ 'HDO WR *R
3ULYDWH� 1�<� 7,0(6 �)HE� �� ����� ���� 30�� KWWSV���GHDOERRN�Q\WLPHV�FRP������������
GHOO�VHWV������ELOOLRQ�GHDO�WR�JR�SULYDWH� >KWWSV���SHUPD�FF��+4.�;�05@�

��� ,G�
��� ,Q UH $SSUDLVDO RI 'HOO� ,QF�� 1R� ����� ����:/ �������� DW 
� �'HO� &K� 0D\

��� ������ UHY·G VXE QRP� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG /WG��
��� $��G � �'HO� ������ VHH DOVR 0HUFHG� VXSUD QRWH ��� :LWKLQ MXVW RQH \HDU RI JRLQJ
SULYDWH� 'HOO·V HTXLW\ YDOXH ZDV HVWLPDWHG WR EH ZRUWK DW OHDVW ����� ELOOLRQ� DOPRVW WZLFH
DV PXFK DV WKH ���� ELOOLRQ RI HTXLW\ LQYHVWHG E\ 0U� 'HOO DQG 6LOYHU /DNH� 'DYLG &DUH\
	 -DFN &ODUN� 'HOO� 6LOYHU /DNH 6DLG WR 5HDS ��� *DLQ D <HDU $IWHU /%2� %/220%(5*
�1RY� �� ����� ����� $0�� KWWSV���ZZZ�EORRPEHUJ�FRP�QHZV�DUWLFOHV������������GHOO�VLOY
HU�ODNH�VDLG�WR�UHDS����JDLQ�D�\HDU�DIWHU�OER >KWWSV���SHUPD�FF�03'��3/'.@�

��� 'HOO� ��� $��G DW ��
��� ,G� DW ��
��� ,G� DW ��
��� ,G�
��� ,G� DW ��²���
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3DUWQHUV �(YHUFRUH� DV RQH RI LWV ILQDQFLDO DGYLVRUV� UHDFKHG RXW
WR D OLPLWHG QXPEHU RI SULYDWH HTXLW\ ILUPV� 6LOYHU /DNH�
.RKOEHUJ .UDYLV 5REHUWV 	 &R� /�3� �..5�� DQG� ODWHU RQ LQ WKH
SURFHVV� 7H[DV 3DFLILF *URXS �73*����� $FWLQJ RQ (YHUFRUH·V
DGYLFH� WKH FRPPLWWHH GLG QRW UHDFK RXW WR %ODFNVWRQH� ´ZKLFK
KDG MXVW KLUHG 'HOO·V IRUPHU 0	$ KHDG�µ RU WKH REYLRXV VWUDWHJLF
FKRLFH� +HZOHWW 3DFNDUG �+3�� ´HYHQ WKRXJK
(YHUFRUH � � � HVWLPDWHG �� ELOOLRQ WR �� ELOOLRQ RI V\QHUJLHV
EHWZHHQ 'HOO DQG +3�µ��� 0RVW VLJQLILFDQWO\� (YHUFRUH·V DGYLFH
ZDV VHULRXVO\ FRQIOLFWHG EHFDXVH LW ZRXOG UHFHLYH ´D ODUJH
FRQWLQJHQW SD\PHQW IRU DQ\ RYHUELG LW IRXQG GXULQJ WKH JR�VKRS
SHULRG� DQG QR VXFK SD\PHQW IRU D SUH�VLJQLQJ RYHUELGµ���� DQG
(YHUFRUH EHOLHYHG WKDW %ODFNVWRQH DQG +3 ZHUH LWV ´PRVW
SURPLVLQJ SRVVLELOLWLHV�µ��� ,Q IDFW� ZKHQ QHZV EHJDQ WR OHDN RI D
SRVVLEOH VDOH� %ODFNVWRQH UHDFKHG RXW WR (YHUFRUH WR H[SUHVV LWV
LQWHUHVW LQ 'HOO� DQG (YHUFRUH DVVXUHG %ODFNVWRQH WKDW WKHUH
ZRXOG EH D PHDQLQJIXO JR�VKRS SHULRG WR SDUWLFLSDWH LQ���� )DFLQJ
OLPLWHG FRPSHWLWLRQ� 6LOYHU /DNH HPHUJHG IURP WKH SUH�VLJQLQJ
SKDVH DV WKH ZLQQLQJ ELGGHU����

6LOYHU /DNH·V ILQDO RIIHU ZDV ������ SHU VKDUH� DQG WKH
%RDUG� ZLWKRXW 0U� 'HOO SUHVHQW� XQDQLPRXVO\ DSSURYHG WKH
WUDQVDFWLRQ���� 7KH ILQDO SURSRVDO �WKH 0HUJHU $JUHHPHQW� ZDV
VWUXFWXUHG DV D OHYHUDJHG EX\RXW �/%2� LQ ZKLFK 6LOYHU /DNH
DQG 0U� 'HOO �WKH %X\RXW *URXS� ZRXOG DFTXLUH D ����� DQG
����� VWDNH LQ WKH FRPSDQ\� UHVSHFWLYHO\���� ,Q DGGLWLRQ� 0U�
'HOO� RZQLQJ ����� RI WKH FRPSDQ\·V RXWVWDQGLQJ VWRFN� HQWHUHG
LQWR D YRWLQJ DJUHHPHQW WKDW UHTXLUHG KLP WR YRWH KLV VKDUHV LQ
IDYRU RI D ´6XSHULRU 3URSRVDOµ DULVLQJ IURP WKH JR�VKRS SHULRG����
7KH %X\RXW *URXS ZDV JUDQWHG D RQH�WLPH PDWFK ULJKW VKRXOG
DQ\ WRSSLQJ ELG HPHUJH����

'XULQJ WKH JR�VKRS SHULRG� (YHUFRUH ´FRQWDFWHG VL[W\�
VHYHQ SDUWLHV� LQFOXGLQJ WZHQW\ SRWHQWLDO VWUDWHJLF EX\HUV DQG

��� ,G� DW �²���
��� 6XEUDPDQLDQ� VXSUD QRWH ��� DW ����
��� ,G�
��� ,Q UH $SSUDLVDO RI 'HOO� ,QF� 1R� ����� ����:/ ������� DW 
�� �'HO� &K� 0D\

��� ������ UHY·G VXE QRP� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG /WG��
��� $��G � �'HO� ������

��� &RPSDUH 'HOO� ��� $��G DW �� Q��� �´>(@YLGHQFH LQ WKH UHFRUG VXJJHVWV WKDW
%ODFNVWRQH SURSRVHG ZDLWLQJ XQWLO WKH JR�VKRS RQ LWV RZQ�µ��ZLWK 6XEUDPDQLDQ� VXSUD QRWH
��� DW ��� �´>7KH 'HODZDUH 6XSUHPH &RXUW·V ILQGLQJ@ LV D KLJKO\ FRQYHQLHQW DQG LPSRUWDQW
IDFW � � � � >7@KH LGHD WKDW %ODFNVWRQH SUHIHUUHG WR SDUWLFLSDWH LQ WKH JR�VKRS UDWKHU WKDQ WKH
SUH�VLJQLQJ SURFHVV GHILHV FRPPRQ VHQVH�µ��

��� 'HOO� ��� $��G DW ���
��� ,G�
��� ,G� DW �� ���
��� ,G� DW ���
��� ,G� DW ���
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VHYHQWHHQ ILQDQFLDO VSRQVRUV�µ��� 7ZR FRPSHWLQJ QRQ�ELQGLQJ
SURSRVDOV HPHUJHG� RQH OHG E\ &DUO ,FDKQ� ZKR KDG RSSRVHG WKH
LGHD RI DQ 0%2� DQG RQH E\ %ODFNVWRQH���� %ODFNVWRQH HYHQWXDOO\
ZLWKGUHZ LWV SURSRVDO� DQG WKH WKUHDW RI &DUO ,FDKQ·V
UHFDSLWDOL]DWLRQ SODQ GURYH WKH %X\RXW *URXS WR LQFUHDVH WKHLU
RIIHU WR ������ SHU VKDUH���� 7KH %X\RXW *URXS·V SURSRVDO ZDV
XOWLPDWHO\ DSSURYHG E\ D �� SHUFHQW PDMRULW\ VWRFNKROGHU YRWH����

�� 7KH 7ULDO

$SSUDLVDO DUELWUDJHXUV SHWLWLRQHG IRU D MXGLFLDO DSSUDLVDO
RI WKHLU ���������� VKDUHV���� ,Q D ZHOO�UHDVRQHG RSLQLRQ� 9LFH
&KDQFHOORU /DVWHU FRQFOXGHG WKDW WKH 'HOO VDOHV SURFHVV ZDV
XOWLPDWHO\ DQ LQHIILFLHQW SULFH GLVFRYHU\ WRRO DQG� WKHUHIRUH�
DIIRUGHG LW QR ZHLJKW LQ GHWHUPLQLQJ IDLU YDOXH���� 7KH FRXUW QRWHG
WKDW� DOWKRXJK WKH ´&RPPLWWHH DQG LWV DGYLVRUV GLG PDQ\
SUDLVHZRUWK\ WKLQJV�µ WKH SXUSRVH RI DQ DSSUDLVDO SURFHHGLQJ LV
QRW WR GHWHUPLQH ZKHWKHU PDQDJHPHQW KDV EUHDFKHG LWV ILGXFLDU\
GXWLHV� EXW ZKHWKHU WKH PHUJHU FRQVLGHUDWLRQ LV LQGLFDWLYH RI IDLU
YDOXH���� ,Q UHDFKLQJ LWV FRQFOXVLRQ� WKH FRXUW IRXQG WKDW 'HOO·V SUH�
PDUNHW FDQYDVV ZDV DQ XQUHOLDEOH GHWHUPLQDQW RI IDLU YDOXH
EHFDXVH LW FRQVLVWHG VROHO\ RI ILQDQFLDO EX\HUV HPSOR\LQJ /%2
SULFLQJ PRGHOV WKDW JDXJH D ILQDQFLDO VSRQVRU·V RSWLPDO LQWHUQDO
UDWH RI UHWXUQ DQG QRW WKH YDOXH RI WKH WDUJHW LWVHOI����

7KH FRXUW DOVR IRXQG WKDW WKH VWUXFWXUH RI WKH JR�VKRS
SHULRG XQGHUPLQHG WKH UHOLDELOLW\ RI GHDO SULFH DV DQ LQVWUXPHQW
IRU SULFH GLVFRYHU\���� :KLOH WKH OHQJWK RI WKH JR�VKRS SHULRG ZDV
DERXW DYHUDJH� WKRURXJK GXH GLOLJHQFH RI D FRPSDQ\ DV ODUJH DQG
FRPSOH[ DV 'HOO ZDV D YLUWXDOO\ LQVXUPRXQWDEOH WDVN LQ VXFK D
VKRUW WLPH IUDPH���� $FFRUGLQJO\� WKLUG�SDUW\ ELGGHUV KDG RQO\
IRUW\�ILYH GD\V WR OHDUQ ZKDW 6LOYHU /DNH KDG OHDUQHG LQ VL[
PRQWKV� DQG ZKDW 0U� 'HOO KDG NQRZQ IRU GHFDGHV���� 0RUHRYHU�
WKH FRXUW UHDVRQHG WKDW WKH ´ZLQQHU·V FXUVH�µ WKH WKHRU\ WKDW
LQFXPEHQW PDQDJHPHQW SRVVHVVHV DV\PPHWULF LQIRUPDWLRQ DQG

��� ,G�
��� ,G� DW ���
��� ,G� DW ���
��� ,G�
��� ,G�
��� ,Q UH $SSUDLVDO RI 'HOO� ,QF� 1R� ����� ���� :/ �������� DW 
�� �'HO� &K�

0D\ ��� ������ UHY·G VXE QRP� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG
/WG�� ��� $��G � �'HO� ������

��� ,G� DW 
���
��� ,G� DW 
��²���
��� ,G� DW 
��²���
��� 6HH LG�
��� ,G�
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RXWELGGLQJ WKHP ZLOO UHYHDO ZK\ PDQDJHPHQW ZDV GLVVXDGHG
IURP ELGGLQJ IXUWKHU� OLNHO\ GHWHUUHG WKLUG�SDUW\ LQWHUHVW����

)LQDOO\� WKH FRXUW FRQFOXGHG WKDW D VLJQLILFDQW YDOXDWLRQ
JDS H[LVWHG LQ WKH PDUNHW WKDW IXUWKHU FDOOHG LQWR TXHVWLRQ WKH
GHDO SULFH·V UHOLDELOLW\���� ,W H[SODLQHG WKDW ´LQYHVWRU P\RSLD�µ D
PDUNHW WRR IRFXVHG RQ VKRUW�WHUP TXDUWHUO\ UHVXOWV� GHSUHVVHG
WKH SULFH RI 'HOO·V VKDUHV WR DV ORZ DV ��� KRZHYHU� WKH FRPSDQ\·V
RZQ ILQDQFLDO DGYLVRUV ZHUH FRQWHPSRUDQHRXVO\ YDOXLQJ 'HOO ´DW
EHWZHHQ ��� DQG ��� SHU VKDUH�µ��� 7KH FRXUW QRWHG WKDW� ZKLOH
QHLWKHU 0U� 'HOO QRU WKH FRPSDQ\ PDOLFLRXVO\ HQFRXUDJHG WKH
YDOXDWLRQ JDS DV WKH\ DFWLYHO\ WULHG WR FRQYLQFH WKH PDUNHW RI LWV
ORQJ�WHUP VWUDWHJ\� WKH PDUNHW GLVFRQQHFW SUHVHQWHG DQ
RSSRUWXQLW\ IRU WKH %X\RXW *URXS WR SXUFKDVH 'HOO DW DQ
DUWLILFLDOO\ GHSUHVVHG SUHPLXP���� )LQGLQJ WKDW WKH GHDO SULFH
GHVHUYHG QR ZHLJKW LQ GHWHUPLQLQJ IDLU YDOXH� WKH FRXUW UHOLHG
VROHO\ RQ D '&) DQDO\VLV DQG KHOG WKDW WKH IDLU YDOXH RI 'HOO·V
VWRFN ZDV ������ SHU VKDUH����

�� 7KH 6XSUHPH &RXUW RI 'HODZDUH :HLJKV ,Q

2Q DSSHDO� WKH 6XSUHPH &RXUW RI 'HODZDUH� ZKLFK KDG
MXVW LVVXHG DQRWKHU PRQXPHQWDO GHFLVLRQ RQ DSSUDLVDO����
UHYHUVHG WKH ORZHU FRXUW·V GHFLVLRQ��� DQG HPSKDVL]HG WKH
LPSRUWDQFH RI UHO\LQJ RQ PDUNHW�EDVHG LQGLFDWRUV WR DUULYH DW D
IDLU YDOXH GHWHUPLQDWLRQ���� )RUHPRVW� WKH FRXUW KHOG WKDW WKH
´GHDO SULFH GHVHUYHG KHDY\� LI QRW GLVSRVLWLYH ZHLJKW�µ��� 7KH
FRXUW H[SODLQHG WKDW WKH GHDO SURFHVV KDG PLQLPDO VWUXFWXUDO
EDUULHUV WR HQWU\� (YHUFRUH ZDV LQFHQWLYL]HG WR HQVXUH D UREXVW
JR�VKRS SHULRG���� DQG WKDW WKHUH LV QR UDWLRQDO QH[XV EHWZHHQ

��� ,G� DW 
��²���
��� ,G� DW 
���
��� ,G� DW 
���
��� ,G� DW 
��²���
��� ,G� DW 
���
��� 6HH')&*ORE� &RUS� Y�0XLUILHOG 9DOXH 3DUWQHUV� ��� $��G ���� ��� �'HO� �����

�KROGLQJ WKDW ´WKH SULFH RI D PHUJHU WKDW UHVXOWV IURP D UREXVW PDUNHW FKHFN� DJDLQVW WKH
EDFNGURS RI D ULFK LQIRUPDWLRQ EDVH DQG D ZHOFRPLQJ HQYLURQPHQW IRU SRWHQWLDO EX\HUV� LV
SUREDWLYH RI WKH FRPSDQ\·V IDLU YDOXH�µ��

��� 6XEUDPDQLDQ� VXSUD QRWH ��� DW ��� �DUJXLQJ WKDW WKH ´>'HODZDUH@ 6XSUHPH
&RXUW HQJDJHG LQ D GH QRYR UHYLHZ RI WKH FULWLFDO SURFHVV FKRLFHV UDWKHU WKDQ DSSO\LQJ
WKH UHTXLUHG ¶DEXVH RI GLVFUHWLRQ· VWDQGDUG�µ OHDGLQJ WR D FRPSOHWH PLVFKDUDFWHUL]DWLRQ RI
WKH IDFWXDO UHFRUG��

��� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG /WG�� ��� $��G �� ��
�'HO� ������

��� ,G� DW ���
��� %XW VHH 6XEUDPDQLDQ� VXSUD QRWH ��� DW ���²�� �´$ QHZV UHSRUW � � � QLQH

GD\V DIWHU WKH JR�VKRS SHULRG KDG H[SLUHG³FLWHG VRXUFHV VD\LQJ WKDW ¶>%ODFNVWRQH·V@ GXH
GLOLJHQFH SURFHVV LV VWLOO WKH HDUO\ VWDJHV� DQG WKDW %ODFNVWRQH LV MXVW VWDUWLQJ WR SXW
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ZKHWKHU D GHDO SULFH LV IDLU DQG D EX\HU·V VWDWXV DV D ILQDQFLDO
VSRQVRU���� 7KH FRXUW IXUWKHU VWDWHG WKDW WKH ODFN RI VWUDWHJLF
ELGGHUV GRHV QRW XQGHUPLQH WKH FUHGLELOLW\ RI WKH GHDO SULFH� LQ
IDFW� WKH ODFN RI VWUDWHJLF��� LQWHUHVW LQ WKH WDUJHW ILUP VXJJHVWV D
ORZHU IDLU YDOXH HVWLPDWLRQ� QRW D KLJKHU RQH����

,Q DGGLWLRQ� WKH FRXUW FKDVWLVHG WKH ORZHU FRXUW·V ILQGLQJ RI
D YDOXDWLRQ JDS� DQG UHLWHUDWHG LWV HPEUDFH RI WKH HIILFLHQW PDUNHW
K\SRWKHVLV���� 7KH FRXUW H[SODLQHG WKDW ´>D@ PDUNHW LV PRUH OLNHO\
HIILFLHQW� RU VHPL�VWURQJ HIILFLHQW� LI LW KDV PDQ\ VWRFNKROGHUV� QR
FRQWUROOLQJ VWRFNKROGHU� ¶KLJKO\ DFWLYH WUDGLQJ·� DQG LI LQIRUPDWLRQ
DERXW WKH FRPSDQ\ LV ZLGHO\ DYDLODEOH DQG HDVLO\ GLVVHPLQDWHG WR
WKH PDUNHW�µ��� 7KH FRXUW UHDVRQHG WKDW� DEVHQW D ILQGLQJ WKDW
PDQDJHPHQW ZLWKKHOG PDWHULDO LQIRUPDWLRQ� 'HOO·V VWRFN SULFH
ZDV KLJKO\ LQGLFDWLYH RI LWV IDLU YDOXH EHFDXVH 'HOO ´KDG D GHHS
SXEOLF IORDW� ZDV FRYHUHG E\ RYHU WKLUW\ HTXLW\ DQDO\VWV � � � � >DQG@
ZDV DFWLYHO\ WUDGHG ZLWK RYHU �� RI VKDUHV FKDQJLQJ KDQGV HDFK
ZHHN�µ��� $FFRUGLQJO\� WKH FRXUW UHPDQGHG DQG VWURQJO\ XUJHG D
IDLU YDOXH GHWHUPLQDWLRQ DW GHDO SULFH����

�� 'HODZDUH·V (PEUDFH RI 0DUNHW�%DVHG (YLGHQFH�
(IILFLHQW &DSLWDO 0DUNHW +\SRWKHVLV

2WKHU WKDQ LWV VWXQQLQJ LQWHUSUHWDWLRQ RI WKH WULDO FRXUW·V
IDFWXDO ILQGLQJV RI WKH VDOHV SURFHVV WR DUULYH DW LWV UHYHUVDO� WKH
PRVW QRWDEOH DVSHFW RI 'HOO LV WKH FRXUW·V HPEUDFH RI WKH (IILFLHQW
&DSLWDO 0DUNHW +\SRWKHVLV �(&0+� DV D SUR[\ RI IDLU YDOXH���� 7KH

WRJHWKHU D EXVLQHVV SODQ�· 1RQH RI WKLV FDWFK�XS QHHGHG WR KDSSHQ LI %ODFNVWRQH >ZDV DEOH
WR@ SDUWLFLSDWH> @ LQ WKH SUH�VLJQLQJ SURFHVV � � � �µ �LQWHUQDO FLWDWLRQV RPLWWHG���

��� 'HOO� ��� $��G DW ��²���
��� ,G� DW �� �QRWLQJ WKDW +3� WKH PRVW QDWXUDO VWUDWHJLF FKRLFH� HQWHUHG LQWR D

FRQILGHQWLDOLW\ DJUHHPHQW GXULQJ WKH JR�VKRS EXW QHYHU HYHQ ORJJHG LQWR 'HOO·V GDWD
URRP�� %XW VHH 6XEUDPDQLDQ� VXSUD QRWH ��� DW ��� �DUJXLQJ WKDW DQRWKHU HTXDOO\
FRQVLVWHQW LQWHUSUHWDWLRQ RI WKLV IDFW LV WKDW ´+3 GLG QRW SHUFHLYH D SDWKZD\ WR VXFFHVV LQ
D ELGGLQJ FRQWHVW DJDLQVW 0LFKDHO 'HOOµ��

��� 'HOO� ��� $��G DW ���
��� ,G� DW ��� %XW VHH .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ���

DW ���²�� �ILQGLQJ WKH FRXUW·V SURFODPDWLRQ WKDW 'HODZDUH KDV ORQJ HPEUDFHG WKH HIILFLHQW
PDUNHW K\SRWKHVLV LV LQFUHGXORXV EHFDXVH D VXEVWDQWLDO SRUWLRQ RI LWV DQWL�WDNHRYHU
MXULVSUXGHQFH LV FHPHQWHG E\ WKH LGHD WKDW PDUNHWV DUH QRW IXQGDPHQWDOO\ HIILFLHQW�� 6HH
DOVR GLVFXVVLRQ LQIUD 6HFWLRQ ,,,�$�� �H[SODLQLQJ WKH (IILFLHQW &DSLWDO 0DUNHW +\SRWKHVLV��

��� 'HOO� ��� $��G DW ���
��� ,G� �IRRWQRWHV RPLWWHG��
��� 6HH LG� DW ��� $IWHU WULDO� �� SHUFHQW RI WKH SHWLWLRQHUV VHWWOHG ZLWK UHVSRQGHQWV

DW WKH GHDO SULFH XUJHG E\ WKH FRXUW� UHDVRQLQJ WKDW� DQG ZLWK WKH YLFH FKDQFHOORU LQ DFFRUG�
D UHKHDULQJ RQ UHPDQG ZDV UHQGHUHG SRLQWOHVV JLYHQ WKH FRXUW·V VWURQJ LQVWUXFWLRQV� 6HH
6HWWOLQJ 'LVVHQWHUV· %ULHI LQ 6XSSRUW RI WKHLU 0RWLRQ IRU $SSURYDO RI 6HWWOHPHQW DQG DQ
$ZDUG RI $WWRUQH\V· )HHV DW �� ,Q UH $SSUDLVDO RI 'HOO� 1R� �����9&/� ���� :/ �������
�'HO� &K� 6HSW� ��� ����� �GLVFXVVLQJ WKH SURFHGXUDO DIWHUPDWK RI WKH UHYHUVDO��

��� 6HH .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ����
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(&0+ SRVLWV WKDW PDUNHWV DUH HIILFLHQW LQ WKH� ��� ZHDN�IRUP���� ���
VHPL�VWURQJ IRUP���� RU ��� VWURQJ�IRUP���� ,W LV ZLGHO\ DFFHSWHG WKDW
PDUNHWV DUH LQIRUPDWLRQDOO\ HIILFLHQW LQ WKH VHPL�VWURQJ IRUP DQG
WKDW WUDGLQJ SULFHV UHIOHFW DOO SXEOLFO\ DYDLODEOH LQIRUPDWLRQ DERXW
D FHUWDLQ VHFXULW\� KRZHYHU� ´LW LV LPSRUWDQW WR GLVWLQJXLVK EHWZHHQ
LQIRUPDWLRQDO HIILFLHQF\ DQG IXQGDPHQWDO HIILFLHQF\�µ���
,QIRUPDWLRQDO HIILFLHQF\ GRHV QRW PHDQ WKDW WKH PDUNHW LV
UHVSRQGLQJ ´UDWLRQDOO\ RU DFFXUDWHO\µ WR WKH LQIRUPDWLRQ DQG�
WKHUHIRUH� WKH PDUNHW SULFH IRU D VHFXULW\ PD\ EH GUDVWLFDOO\
GLYHUJLQJ IURPRU FRQYHUJLQJZLWK WKH VHFXULW\·V IXQGDPHQWDO YDOXH
DW DQ\ SRLQW RI WLPH���� $VLGH IURP WKH SUREOHP RI DV\PPHWULF
LQIRUPDWLRQ EHWZHHQ LQVLGHUV DQG WKH PDUNHW� WHVWLQJ ZKHWKHU
PDUNHWV DUH IXQGDPHQWDOO\ HIILFLHQW LV DQ DOPRVW LQVXUPRXQWDEOH
WDVN���� 8QGDXQWHG� ´WKH 6XSUHPH &RXUW >RI 'HODZDUH@ KDV EROGO\
JRQH ZKHUH IHZ HFRQRPLVWV KDYH JRQH LQ WKLUW\�ILYH \HDUV³
FRQIODWLQJ ZHOO�VXSSRUWHG QRWLRQV RI VHPL�VWURQJ PDUNHW HIILFLHQF\�
RIWHQ NQRZQ DV LQIRUPDWLRQDO HIILFLHQF\� ZLWK DQ XQIRXQGHG DQG
ZLGHO\ GLVFUHGLWHG QRWLRQ RI YDOXH HIILFLHQF\�µ���

3URIHVVRUV .RUVPR DQG 0\HUV SRLQWHGO\ H[SODLQ KRZ WKH
FRXUW·V HQGRUVHPHQW RI (&0+ LQ WKH FRQWH[W RI DSSUDLVDO PD\
KDYH UHYHUEHUDWLQJ FRQVHTXHQFHV WKDW H[WHQG WR RWKHU DUHDV RI
'HODZDUH ODZ���� )LUVW� WKH FRXUW·V FODLP WKDW LW KDV DOZD\V
HQGRUVHG WKH (&0+ LV LQ GLUHFW FRQWUDYHQWLRQ ZLWK 'HODZDUH·V
ORQJ�HVWDEOLVKHG ILGXFLDU\ GXW\ MXULVSUXGHQFH LQ WKH DQWL�
WDNHRYHU FRQWH[W� ZKLFK KLQJHV VROHO\ RQ WKH SURSRVLWLRQ WKDW
PDUNHWV DUH IXQGDPHQWDOO\ LQHIILFLHQW DQG� WKHUHIRUH� PDQDJHUV�
ZKR NQRZ WKH ILUP·V IXQGDPHQWDO YDOXH� FDQ WDNH GHIHQVLYH
PHDVXUHV WR IHQG RII XQZDQWHG WDNHRYHUV���� 6HFRQG� VWRFN SULFHV
´GR QRW UHIOHFW WKH YDOXH RI FRUSRUDWH FRQWURO�µ ZKLFK LV RQO\

��� 7KH ´ZHDN�IRUPµ FODLPV WKDW DOO LQIRUPDWLRQ UHJDUGLQJ SDVW SULFHV RI D FHUWDLQ
VHFXULW\ DUH LQFRUSRUDWHG LQWR LWV PDUNHW SULFH DQG� WKHUHIRUH� DQ LQYHVWRU FDQQRW SURILW RQ
SUHYLRXV SULFLQJ WUHQGV� ./(,1 (7 $/�� VXSUD QRWH ��� DW ����

��� 7KH ´VHPL�VWURQJ IRUPµ VWDWHV WKDW PDUNHW SULFHV LQVWDQWDQHRXVO\ UHIOHFW DOO
SXEOLFO\ DYDLODEOH LQIRUPDWLRQ RI D VHFXULW\ DQG� WKHUHIRUH� D WUDGHU FDQQRW EHDW WKH PDUNHW
XSRQ OHDUQLQJ QHZ SXEOLF LQIRUPDWLRQ EHFDXVH WKH PDUNHW KDV DOUHDG\ LQFRUSRUDWHG WKDW
LQIRUPDWLRQ� ,G�

��� 7KH ´VWURQJ�IRUPµ FODLPV WKDW VWRFN SULFHV LQFRUSRUDWH DOO SXEOLF DQG QRQ�
SXEOLFO\ DYDLODEOH LQIRUPDWLRQ DERXW D VHFXULW\� ,G� DW ����

��� %UDGIRUG &RUQHOO 	 -RKQ +DXW� +RZ (IILFLHQW ,V 6XIILFLHQW� $SSO\LQJ WKH
&RQFHSW RI 0DUNHW (IILFLHQF\ LQ /LWLJDWLRQ� ��� %86� /$:� ���� ��� �������

��� ,G�
��� 6HH LG� DW ���� ����
��� .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH )LQDQFH� VXSUD QRWH ��� DW ����
��� 6HH LG� DW ���²���
��� 6HH LG� DW ��� �DUJXLQJ WKDW LI WKLV HQGRUVHPHQW RI (&0+ LV QRW PHUHO\

VLWXDWLRQDO� LW PDUNV ´D WHFWRQLF VKLIW LQ 'HODZDUH � � � EH\RQG WKH DSSUDLVDO FRQWH[Wµ��
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FUHDWHG ZKHQ WKH VKDUHV DUH DJJUHJDWHG LQ D WUDQVDFWLRQ����
/DVWO\� VWRFN DQG GHDO PDUNHWV DUH GLVSDUDWH PDUNHWV���� 8QOLNH
VWRFN� ZKHUH WKHUH LV DQ HIILFLHQW PDUNHW FRQVLVWLQJ RI
WKHRUHWLFDOO\ LQILQLWH ZLOOLQJ EX\HUV DQG VHOOHUV WKDW OHDGV WR WKH
SULFH GLVFRYHU\ RI DQ LQGLYLGXDO VHFXULW\� WKH PDUNHW IRU WKH VDOH
RI DQ HQWLUH FRPSDQ\ LV LOOLTXLG� ZLWK RQO\ D KDQGIXO RI SRWHQWLDO
EX\HUV� DQG WKXV WKHUH FDQ EH QR PHDQLQJIXO SULFH GLVFRYHU\
DEVHQW D ZHOO�VWUXFWXUHG DXFWLRQ RU JHQXLQH DUP·V OHQJWK
WUDQVDFWLRQ���� 7KH YLFH FKDQFHOORU LQ 'HOO KHHGHG WKH FRXUW·V
HPEUDFH RI WKH (&0+ DQG GHPRQVWUDWHG WKH DEVXUGLW\ RI WKH
UHVXOW VKRUWO\ WKHUHDIWHU����

,9� $335$,6$/ ,1 $ 3267�'(//:25/'

,Q HDUO\ ����� WKH &RXUW RI &KDQFHU\ LVVXHG D VHULHV RI
GHFLVLRQV LQYROYLQJ V\QHUJ\�GULYHQ PHUJHUV ZKHUH WKHUH ZDV D
VWUDWHJLF SXUFKDVHU DQG ERWK FRPSDQLHV ZHUH SXEOLFO\ WUDGHG
HQWLWLHV���� 7ZR FDVHV LQ SDUWLFXODU� GHFLGHG GD\V DSDUW� LOOXVWUDWH
WKH SRVW�'HOO FRQXQGUXP IDFLQJ SDUWLHV VHHNLQJ DSSUDLVDO ULJKWV�
,Q ERWK FDVHV� WKH FRXUW FRQFOXGHG WKDW IDLU YDOXH ZDV OHVV WKDQ WKH
PHUJHU SULFH���� ,QWHUHVWLQJO\� LW GLG VR RQ UHPDUNDEO\ GLIIHUHQW
EDFNJURXQG IDFWV� ,Q WKH ILUVW RI WKHVH FDVHV� 9HULWLRQ 3DUWQHUV
0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV ,QF�� 9LFH &KDQFHOORU /DVWHU
�ZKRVH GHFLVLRQ ZDV ODWHU UHYHUVHG LQ 'HOO�� KDYLQJ IRXQG WKDW WKH
GHDO SULFH ZDV SUREDWLYH RI IDLU YDOXH� UHIXVHG WR FRQGXFW D ´GHDO
SULFH PLQXV V\QHUJLHVµ FDOFXODWLRQ DQG LQVWHDG HQWHUHG D IDLU YDOXH
GHWHUPLQDWLRQ EDVHG RQ WKH WDUJHW·V SUH�DQQRXQFHPHQW PDUNHW
SULFH���� $OWKRXJK WKH WULDO FRXUW·V GHFLVLRQZDV XOWLPDWHO\ UHYHUVHG�
WKH 6XSUHPH &RXUW RI 'HODZDUH·V IDLOXUH WR HQJDJH LQ D VXEVWDQWLYH
UHYLHZ RI WKH FKDQFHU\·V ILQGLQJV KDV OHG WR IDU�UDQJLQJ JXHVVHV

��� ,G� DW ���²�� �H[SODLQLQJ LQGLYLGXDO VKDUHV WUDGH DW PLQRULW\ SRVLWLRQV� DQG D
GLVVHQWHU LV HQWLWOHG WR ´WKH ¶SURSRUWLRQDWH LQWHUHVW LQ >WKH@ JRLQJ FRQFHUQ·³D SUR UDWD VKDUH
RI WKH ZKROHµ FRPSDQ\ ZKHQ VROG� DQG KHQFH LQFOXGHV D FRQWURO SUHPLXP� �DOWHUDWLRQ LQ
RULJLQDO� �FLWDWLRQ RPLWWHG��

��� 6HH LG� DW ���²���
��� ,G�
��� 6HH 9HULWLRQ 3DUWQHUV 0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV� ,QF�� 1R� ������

���� :/ ������� DW 
��²�� �'HO� &K� )HE� ��� ����� �UHO\LQJ RQ WKH WKLUW\�GD\ DYHUDJH
XQDIIHFWHG PDUNHW SULFH�� UHY·G� ��� $��G ���� ��� �'HO� ����� �RUGHULQJ WULDO FRXUW WR
HQWHU ILQDO MXGJPHQW DW UHVSRQGHQW·V ´GHDO SULFH PLQXV V\QHUJLHVµ HVWLPDWH��

��� 6HH 0DULDQQD :RQGHU HW DO�� 0	$ 8SGDWH� $ 7ULR RI 5HFHQW 'HODZDUH
'HFLVLRQV 'LVFRXQW 'HDO 3ULFH LQ $SSUDLVDO /LWLJDWLRQ� 1$7·/ /� 5(9� �0DU� ��� ������
KWWSV���ZZZ�QDWODZUHYLHZ�FRP�DUWLFOH�PD�XSGDWH�WULR�UHFHQW�GHODZDUH�GHFLVLRQV�
GLVFRXQW�GHDO�SULFH�DSSUDLVDO�OLWLJDWLRQ >KWWSV���SHUPD�FF�/�:/�&:03@�

��� 6HH ,Q UH $SSUDLVDO RI $2/� ,QF�� 1R� ������ ���� :/ �������� DW 
�� �'HO� &K�
)HE� ��� ����� �XVLQJ D'&)DQDO\VLV WR DUULYH DW D IDLU YDOXH GHWHUPLQDWLRQ��$UXED1HWZRUNV�
����:/ ������� DW 
�� �UHO\LQJ RQ WKH WKLUW\�GD\ DYHUDJH XQDIIHFWHG PDUNHW SULFH��

��� 6HH $UXED 1HWZRUNV� ��� $��G� DW ���� VHH DOVR GLVFXVVLRQ LQIUD 6HFWLRQ ,9�$�
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RYHU WKH XOWLPDWH OHJDF\ $UXED 1HWZRUNVZLOO KDYH RQ WKH IXWXUH RI
DSSUDLVDO OLWLJDWLRQ���� ZLWK PDQ\ FRPPHQWDWRUV· JXHVVHV DOUHDG\
SURYHQ ZURQJ���� ,Q WKH VHFRQG RI WKHVH FDVHV� LQ ,Q UH $2/� ,QF�
$SSUDLVDO� 9LFH &KDQFHOORU *ODVVFRFN FRLQHG WKH WHUP ´'HOO
&RPSOLDQW�µ DQG DUWLFXODWHG� ´>D@ WUDQVDFWLRQ LV 'HOO &RPSOLDQW
ZKHUH �L� LQIRUPDWLRQ ZDV VXIILFLHQWO\ GLVVHPLQDWHG WR SRWHQWLDO
ELGGHUV� VR WKDW �LL� DQ LQIRUPHG VDOH FRXOG WDNH SODFH� �LLL� ZLWKRXW
XQGXH LPSHGLPHQWV LPSRVHG E\ WKH GHDO VWUXFWXUH LWVHOI�µ���
$SSO\LQJ WKLV IUDPHZRUN� 9LFH &KDQFHOORU *ODVVFRFN FLUFXPYHQWHG
'HOO·V GHDO SULFH GHIHUHQFH UXOH DQG FRQGXFWHG KLV RZQ '&)
DQDO\VLV WR FDOFXODWH IDLU YDOXH����

$� 'HOO &RPSOLDQW� $UXED 1HWZRUNV

,Q ����� +3 DFTXLUHG $UXED 1HWZRUNV �$UXED� LQ D FDVK�
RXW PHUJHU IRU FRQVLGHUDWLRQ RI ������ SHU VKDUH� DQG GLVVHQWHUV
VRXJKW DSSUDLVDO���� $IWHU WKH $UXED 1HWZRUNV WULDO FRQFOXGHG� 9LFH

��� 6HH� H�J�� $OOLVRQ )UDQNHO� $SSUDLVDO /LWLJDWLRQ $IWHU $UXED" ,W·V 6WLOO D %DG
%HW IRU 6KDUHKROGHUV� 5(87(56 �$SU� ��� ������ KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�XV�RWF�
DSSUDLVDO�DSSUDLVDO�OLWLJDWLRQ�DIWHU�DUXED�LWV�VWLOO�D�EDG�EHW�IRU�VKDUHKROGHUV�LG86.&1
�57�1� >KWWSV���SHUPD�FF��'�1�:'�$@ �´>7@KH EDG QHZV LQ $UXED LV WKDW WKH 'HODZDUH
6XSUHPH &RXUW QRZ VHHPV WR UHJDUG WKH SHU�VKDUH GHDO SULFH DV D FHLOLQJ ² QRW D IORRU ²
IRU WKH IDLU YDOXH RI D FRPSDQ\ DFTXLUHG E\ D SXEOLFO\�WUDGHG FRPSHWLWRU�µ�� 6� 0LFKDHO
6LUNLQ� 9HULWLRQ Y� $UXED 1HWZRUNV� 6RPH $QVZHUV DQG 6RPH 4XHVWLRQV $ERXW 0DUNHW
(IILFLHQF\ LQ 'HODZDUH &RXUWV� 0	$ /$:�� 0D\ ����� DW �� � �´)RU DOO WKH WZLVWV DQG
WXUQV � � � DQG WKH DQWLFLSDWLRQ IRU WKH 6XSUHPH &RXUW 'HFLVLRQ� GRFWULQDOO\� $UXED HQGV
QRW ZLWK D EDQJ EXW ZLWK D ZKLPSHU� ,W GRHVQ·W FKDQJH WKH ODZ� � � � ,W FHPHQWV WKH PRVW
OLNHO\ RXWFRPH RI DQ DSSUDLVDO FDVH LQYROYLQJ D WKLUG�SDUW\ GHDO IRU D SXEOLF FRPSDQ\ DV
WKH GHDO SULFH PLQXV V\QHUJLHV � � � �µ�� -HII 0RQWJRPHU\� 6WULQH�/DVWHU &ODVK LQ 6SRWOLJKW
ZLWK 'HO� $UXED $SSUDLVDO� /$:��� �$SU� ��� ������ KWWSV���ZZZ�ODZ����FRP�DUWLFOHV���
������VWULQH�ODVWHU�FODVK�LQ�VSRWOLJKW�ZLWK�GHO�DUXED�DSSUDLVDO >KWWSV���SHUPD�FF�1.$��
.�.$@ �GLVFXVVLQJ 3URIHVVRU 0\HUV· FRPPHQWV WKDW WKH 'HODZDUH 6XSUHPH &RXUW·V
GHFLVLRQ IDLOHG WR DGGUHVV WKH SUREOHPV SODJXLQJ WKH FKDQFHU\·V DSSOLFDWLRQ RI 'HOO DQG
')& WR DSSUDLVDO SURFHHGLQJV� DQG KLV FRQFHUQ WKDW WKH GHFLVLRQ VHQGV D PHVVDJH WR
VWRFNKROGHUV WKDW LI WKH\ FKDOOHQJH D GHDO IXOO RI FRQIOLFWV WKH\ ZLOO XOWLPDWHO\ EH
SHQDOL]HG IRU LW�� 0LFKDHO .DVV� 6RPHWLPHV 6LOHQFH LV *ROGHQ� ´'HOO &RPSOLDQFHµ
)ROORZLQJ $UXED ,,,� DW �� �0D\ ��� ������ KWWSV���VVUQ�FRP�DEVWUDFW ������� �DUJXLQJ
WKDW ´WKH 'HODZDUH 6XSUHPH &RXUW·V VLOHQFH >LQ $UXED@ VXJJHVWV DQ LQWHQWLRQ� LURQLF DV
LW PD\ EH� WR UHWXUQ GLVFUHWLRQ WR WKH &KDQFHU\ &RXUWµ WR GHWHUPLQH GHDO SULFH GHIHUHQFH��

��� &RPSDUH )UDQNHO� VXSUD QRWH ��� �´7KH JRRG QHZV LV WKDW WKH >'HODZDUH@
6XSUHPH &RXUW RXWULJKW UHMHFWHG WKH QRWLRQ WKDW D FRPSDQ\·V SUH�GHDO VKDUH SULFH LV WKH
PRVW UHOLDEOH LQGLFDWRU RI LWV IDLU YDOXH�µ��ZLWK ,Q UH$SSUDLVDO RI -DUGHQ &RUS�� 1R� ������
���� :/ �������� DW 
� �'HO� &K� -XO\ ��� ����� �KROGLQJ WKDW -DUGHQ·V XQDIIHFWHG
PDUNHW SULFH ZDV WKH PRVW UHOLDEOH LQGLFDWRU RI WKH FRPSDQ\·V IDLU YDOXH��

��� ,Q UH $SSUDLVDO RI $2/� ,QF�� 1R� ������ ���� :/ �������� DW 
� �'HO� &K�
)HE� ��� ������

��� ,Q UH $2/� ���� :/ �������� DW 
�²�� 
��� VHH GLVFXVVLRQ LQIUD 6HFWLRQ ,9�%�
��� 9HULWLRQ 3DUWQHUV 0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV� ,QF�� 1R� ������

���� :/ ������� DW 
� �'HO� &K� )HE� ��� ������ UHY·G� ��� $��G ��� �'HO� ������
3HWLWLRQHUV DWWHVWHG WKDW $UXED·V IDLU YDOXH ZDV ZRUWK ������� ,G� DW 
�� $UXED·V ILQDQFLDO
DGYLVRUV LQWHUQDOO\ YDOXHG $UXED DW D YDOXDWLRQ UDQJH EHWZHHQ ´������ WR ������ SHU
VKDUH�µ DQG +3·V LQWHUQDO WHDP ´HVWLPDWHG WKH SUR IRUPD YDOXH RI $UXED FRXOG EH DV KLJK
DV ������ SHU VKDUH�µ ,G� DW 
��²���
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&KDQFHOORU /DVWHU UHTXHVWHG VXD VSRQWH WKDW WKH SDUWLHV VXEPLW
VXSSOHPHQWDO SRVW�WULDO EULHIV WR DGGUHVV KRZ WKH FRXUW VKRXOG
SURFHHG LQ OLJKW RI 'HOO� ZKLFK ZDV UHQGHUHG LQ WKH LQWHULP���� ,Q D
����SDJH RSLQLRQ� WKH PRWLYDWLRQ RI ZKLFK KDV EHHQ WKH PDWWHU RI
PXFK VSHFXODWLRQ���� 9LFH &KDQFHOORU /DVWHU DUULYHG DW D IDLU YDOXH
GHWHUPLQDWLRQ IRU ZKLFK QR SDUW\ KDG DUJXHG����

,Q SDLQVWDNLQJ IDVKLRQ� WKH WULDO FRXUW·V IDFWXDO ILQGLQJV
SDLQW D GHDO SURFHVV WDLQWHG ZLWK FROOXVLRQ� PDQLSXODWLRQ� DQG
FRQIOLFWV RI LQWHUHVW� UHVHPEOLQJ DQ\WKLQJ EXW DQ DUP·V OHQJWK
WUDQVDFWLRQ���� )LUVW� $UXED·V &(2� 'RPLQLF 2UU� OHG WKH GHDO
QHJRWLDWLRQV� EXW KLV SHUVRQDO LQWHUHVWV GLYHUJHG IURP WKDW RI WKH
FRPSDQ\·V���� 2UU·V PRWLYDWLRQ� WKRXJK E\ QR PHDQV D QHIDULRXV
RQH� ZDV WR JHW D GHDO GRQH DV TXLFNO\ DV SRVVLEOH LQ RUGHU WR UHWXUQ
WR UHWLUHPHQW���� 0RUH SUREOHPDWLF� KRZHYHU� LV WKDW +3 ZDQWHG
2UU WR UHPDLQ RQ SRVW�DFTXLVLWLRQ WR RYHUVHH QHWZRUN LQWHJUDWLRQ
DQG EUHDFKHG LWV QRQ�VROLFLWDWLRQ DJUHHPHQW ZLWK $UXED WR UHFUXLW
KLP���� 2UU HYHQWXDOO\ DJUHHG DQG� WKHUHIRUH� EHFDPH FRQIOLFWHG
EHFDXVH KH ZDV QHJRWLDWLQJ DJDLQVW KLV IXWXUH HPSOR\HU����
6HFRQG� $UXED·V ILQDQFLDO DGYLVRUV� 4DWDO\VW DQG (YHUFRUH� ZHUH
DOOHJHG WR KDYH EHHQ KLJKO\ FRQIOLFWHG DQG FDWHUHG H[WHQVLYHO\ WR
+3 IRU SHUVRQDO JDLQ���� 4DWDO\VW� RQ WKH RQH KDQG� KDG SUHYLRXVO\
UHSUHVHQWHG +3 LQ D GLVDVWURXV GHDO HQGLQJ LQ DQ ���� ELOOLRQ
ODZVXLW� DQG +3·V &(2� 0HJ:KLWPDQ� YRZHG WR QHYHU ZRUN ZLWK

��� ,G� DW 
���
��� 6HH� H�J�� 9HULWLRQ 3DUWQHUV 0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV� ,QF�� ���

$��G ���� ��� �'HO� ����� �DFNQRZOHGJLQJ SHWLWLRQHUV· DUJXPHQW WKDW WULDO MXGJH ZDV
PRWLYDWHG WR JHQHUDWH RGG�UHVXOW EHFDXVH RI UHYHUVDO LQ 'HOO�� VHH .DVV� VXSUD QRWH ����
DW �²� �GLVFXVVLQJ DOOHJHG GLYLGH EHWZHHQ 9LFH &KDQFHOORU /DVWHU DQG &KLHI -XVWLFH
6WULQH� DQG /DVWHU·V OLWHUDO DSSOLFDWLRQ RI 'HOO LQ $UXED�� /HYLQH� VXSUD QRWH ��� �´>,@W
DOPRVW VHHPV OLNH >/DVWHU·V@ JRDO LQ WKLV RSLQLRQ PLJKW EH WR HPEDUUDVV WKH >'HODZDUH@
6XSUHPH &RXUW LQWR UHYHUVLQJ KLP DJDLQ DQG DGPLWWLQJ WKDW PDUNHWV DUHQ·W WKDW
HIILFLHQW�µ�� $OOLVRQ )UDQNHO� 6KDUHKROGHUV LQ $2/ $SSUDLVDO &DVH� ,I -XGJH )L[HV
¶&RPSXWDWLRQDO (UURUV�· &DVH ,V D :LQ� 5HXWHUV �0DU� �� ������ KWWSV���ZZZ�UHXWHUV�FRP�
DUWLFOH�RWF�IUDQNHO�DRO�VKDUHKROGHUV�LQ�DRO�DSSUDLVDO�FDVH�LI�MXGJH�IL[HV�FRPSXWDWLRQDO�
HUURUV�FDVH�LV�D�ZLQ�LG86.%1�*+��7 >KWWSV���SHUPD�FF���'<�4��'@ �´9LFH�&KDQFHOORU
/DVWHU PD\ QRW HYHQ EHOLHYH LQ WKH OHJDO WKHRU\ KH DSSOLHG >LQ $UXED 1HWZRUNV@ � � � �µ��

��� 6HH $UXED 1HWZRUNV� ���� :/ ������� DW 
���
��� .DVV� VXSUD QRWH ���� DW ���
��� $UXED 1HWZRUNV� ���� :/ ������� DW 
���
��� 6HH LG� 'HODZDUH·V MXULVSUXGHQFH KDV UHFRJQL]HG WKDW D SRWHQWLDO FRQIOLFW RI

LQWHUHVW H[LVWV ZKHQ UHWLUHPHQW�DJH H[HFXWLYHV VHOO D FRPSDQ\ LQ ZKLFK WKH\ KROG DQ HTXLW\
SRVLWLRQ� 6HH� H�J�� ,Q UH /HDU &RUS� 6·KROGHU /LWLJ�� ��� $��G ��� ���²�� �'HO� &K� �����
�GLVFXVVLQJ KRZ PDQDJHPHQW·V HTXLW\ SRVLWLRQ DQG UHWLUHPHQW FRPSHQVDWLRQ FDQ FUHDWH D
GLYHUJHQFH ZLWK VWRFNKROGHU LQWHUHVWV�� VHH DOVR .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH
)LQDQFH� VXSUD QRWH ��� DW ��� �H[SODLQLQJ WKLV GLYHUJHQFH H[LVWV WKURXJK FRUSRUDWH ILQDQFH
WKHRU\ EHFDXVH� XQOLNH GLYHUVLILHG SXEOLF VWRFNKROGHUV� PDQDJHPHQW·V HTXLW\ VWDNH LV D QRQ�
GLYHUVLILDEOH� ILUP�VSHFLILF ULVN DQG� WKHUHIRUH� PDQDJHPHQW PD\ EH HQFRXUDJHG WR RIIORDG
WKLV ULVN E\ FDVKLQJ RXW DW D VDOH SULFH OHVV WKDQ IDLU YDOXH��

��� $UXED 1HWZRUNV� ���� :/ ������� DW 
���
��� 6HH.DVV� VXSUD QRWH ���� DW��� VHH DOVR $UXED1HWZRUNV� ����:/������� DW 
���
��� $UXED 1HWZRUNV� ���� :/ ������� DW 
���



���� %522./<1 /$: 5(9,(: >9RO� ����

4DWDO\VW DJDLQ���� %HFDXVH 4DWDO\VW·V EXVLQHVV ZDV WHFKQRORJ\�
FHQWHUHG DQG +3 ZDV D SRZHUIXO SOD\HU� LWV SULPDU\ JRDO
WKURXJKRXW WKH GHDO SURFHVV ´ZDV WR UHKDELOLWDWH >LWV@ UHODWLRQVKLS
ZLWK +3�µ��� (YHUFRUH� RQ WKH RWKHU KDQG� ZDV HQWHULQJ LQWR WKH
6LOLFRQ 9DOOH\ WHFK�PDUNHW IRU WKH ILUVW WLPH� DQG ´VDZ WKH VDOH
SURFHVV DV DQ H[WHQGHG DXGLWLRQ IRU +3·V EXVLQHVV�µ��� 7KH FRXUW
FRQFOXGHG WKDW $UXED·V ILQDQFLDO DGYLVRUV· RZQ PRWLYDWLRQV
QHJDWLYHO\ LPSDFWHG $UXED���� /DVWO\� ZKHQ WKH PDUNHW EHJDQ WR
VRXU RQ $UXED DQG LWV VKDUHV GURSSHG WR ������� $UXED·V
´PDQDJHPHQW NQHZ LQWHUQDOO\ WKDW >LW@ ZDV KDYLQJ DQ H[FHOOHQW
TXDUWHU DQG ZRXOG EHDWµ WKH PDUNHW·V SUHGLFWLRQV���� $UXED KDG
MXVW UHFHLYHG +3·V LQLWLDO GHDO RIIHU� KRZHYHU� DQG IHDUHG WKDW WKH
FKDQFHV RI JHWWLQJ WKH GHDO DSSURYHG ZRXOG GLPLQLVK LI LWV VWRFN
SULFH LQFUHDVHG���� ´>5@DWKHU WKDQ FRUUHFWLQJ WKH PDUNHW·V
SHUFHSWLRQ�µ $UXED GHFLGHG WR UHSRUW LWV HDUQLQJV LQ FRQMXQFWLRQ
ZLWK WKH DQQRXQFHPHQW RI WKH PHUJHU����

)LQGLQJ WKDW WKLV VDOHV SURFHVV ZDV QR ZRUVH WKDQ WKDW LQ
'HOO� WKH FRXUW KHOG WKDW WKHUH KDG EHHQ D UREXVW DQG LQIRUPHG
VDOHV SURFHVV DQG� WKHUHIRUH� WKH GHDO SULFH ZDV SUREDWLYH LQ
GHWHUPLQLQJ IDLU YDOXH� EXW OLNHO\ LQFOXGHG DQWLFLSDWHG
V\QHUJLHV���� %HFDXVH WKH DSSUDLVDO UHPHG\ H[FOXGHV V\QHUJLVWLF
YDOXH� WKH FRXUW FRQFOXGHG WKDW WKH PRVW UHOLDEOH HYLGHQFH RI IDLU
YDOXH ZDV $UXED·V WKLUW\�GD\ DYHUDJH XQDIIHFWHG PDUNHW SULFH
EHIRUH WKH DQQRXQFHPHQW RI WKH GHDO���� VLQFH D GHDO SULFH PLQXV
V\QHUJLHV FDOFXODWLRQ ZRXOG EH LQKHUHQWO\ ´WDLQWHG E\ KXPDQ
HUURU�µ��� &RQVHTXHQWO\� $UXED·V IDLU YDOXH GHWHUPLQDWLRQ ZDV
������ SHU VKDUH� D �� SHUFHQW GLVFRXQW IURP WKH PHUJHU

��� ,G� DW 
� �H[SODLQLQJ WKDW WKH UHODWLRQVKLS EHWZHHQ 4DWDO\VW DQG +3 ZDV VR
KRVWLOH WKDW $UXED LQLWLDOO\ IHDUHG 4DWDO\VW·V LQYROYHPHQW LQ D GHDO ZRXOG WKUHDWHQ WKH
PHUJHU DOWRJHWKHU��

��� ,G� DW 
���
��� ,G� DW 
���
��� ,G�
��� ,G�
��� ,G�
��� ,G�
��� ,G� DW 
���
��� ,G� DW 
��� &RPPHQWDWRUV WKDW HQGRUVH WKH XVH RI WKH SUH�DQQRXQFHPHQW

PDUNHW SULFH DV IDLU YDOXH UHO\ RQ $UXED 1HWZRUNV DQG 'HOO WR DUJXH WKDW MXGJHV VKRXOG
QRW EH DEOH WR VHFRQG�JXHVV FRUSRUDWH LQVLGHUV DQG WKH PDUNHW RQ WKH YDOXDWLRQ RI D SULFH
RI VWRFN� KRZHYHU� WKHVH FRPPHQWDWRUV IDLO WR DGGUHVV WKDW 0U� 'HOO·V SULPDU\ UHDVRQ IRU
WDNLQJ WKH FRPSDQ\ SULYDWH ZDV WKDW KH ZDV FRQYLQFHG WKDW D YDOXDWLRQ JDS H[LVWHG DQG
WKH ILUP·V VWRFN ZDV EHLQJ XQGHUYDOXHG� 6HH JHQHUDOO\ :LOOLDP -� &DUQH\ 	 .HLWK
6KDUIPDQ� 7KH 'HDWK RI $SSUDLVDO $UELWUDJH� (QGLQJ :LQGIDOOV IRU 'HDO 'LVVHQWHUV� ���
'(/ -� &253� /� �� �DUJXLQJ IRU PDUNHW SULFH DV IDLU YDOXH��

��� $UXED 1HWZRUNV� ���� :/ ������� DW 
�� �UHDVRQLQJ WKDW WKH SUHPLXP DQ
DFTXLUHU LV ZLOOLQJ WR SD\ LQFOXGHV DQWLFLSDWHG V\QHUJLHV DQG� WKHUHIRUH� ´>W@KH YDOXH EHORQJV
WR WKH EX\HU� DOWKRXJK WKH VHOOHU PD\ H[WUDFW D SRUWLRQ RI LW WKURXJK QHJRWLDWLRQVµ��
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FRQVLGHUDWLRQ RI ������� DQG ORZHU HYHQ WKDQ UHVSRQGHQW·V RZQ
'&) FDOFXODWLRQ RI ������ SHU VKDUH����

,Q DQ XQFKDUDFWHULVWLFDOO\ KDUVK UHEXNH���� WKH 6XSUHPH
&RXUW RI 'HODZDUH UHYHUVHG IRU DEXVH RI GLVFUHWLRQ DQG RUGHUHG
D IDLU YDOXH GHWHUPLQDWLRQ DW UHVSRQGHQW·V ´GHDO SULFH PLQXV
V\QHUJLHVµ YDOXDWLRQ���� 7KH KROGLQJ LQ WKH FRXUW·V EULHI SHU
FXULDP RSLQLRQ LV QDUURZ� LW KHOG WKDW WKH WULDO FRXUW DEXVHG LWV
GLVFUHWLRQ E\ ´UHO\LQJ H[FOXVLYHO\ RQ WKH WKLUW\�GD\ DYHUDJH
PDUNHW SULFHµ EHFDXVH LW ZDV QRW VXSSRUWHG E\ WKH UHFRUG DQG�
IXUWKHUPRUH� UDLVHG ´GXH SURFHVV DQG IDLUQHVV SUREOHPVµ VLQFH
WKH LVVXH ZDV QRW UDLVHG XQWLO DIWHU WULDO���� 0RVW VLJQLILFDQWO\�
WKH FRXUW WDFLWO\ DFFHSWHG WKH IDFWXDO ILQGLQJV RI WKH WULDO FRXUW
UHJDUGLQJ WKH VXIILFLHQF\ RI D VXVSHFW GHDO SURFHVV DV D UHOLDEOH
SUR[\ RI $UXED·V IDLU YDOXH���� DGGLQJ RQO\ WKDW ´D EX\HU LQ
SRVVHVVLRQ RI PDWHULDO QRQSXEOLF LQIRUPDWLRQ DERXW WKH VHOOHU LV
LQ D VWURQJ SRVLWLRQ � � � WR SURSHUO\ YDOXH WKH VHOOHU�µ��� 7KH
$UXED 1HWZRUNV GHFLVLRQ PD\ KDYH EHHQ D VWUDWHJLF DWWHPSW WR
FKDOOHQJH WKH 6XSUHPH &RXUW RI 'HODZDUH �VSHFLILFDOO\ &KLHI
-XVWLFH 6WULQH���� DV RQH FRPPHQWDWRU VWDWHG�

1RW WR EH RXWGRQH E\ WKLV GHIW� ´KRLVWHG RQ \RXU RZQ SHWDUGµ WDFWLF E\
WKH 9LFH &KDQFHOORU� WKH &KLHI -XVWLFH UHWXUQHG WKH IDYRU LQ D PDQQHU
WKDW RQO\ D VXSHULRU WULEXQDO FDQ³E\ �D� UHYHUVLQJ WKH &KDQFHU\
&RXUW RQ WKH >8QDIIHFWHG 6WRFN 3ULFH 5HOHYDQFH@ KROGLQJ YLD D
VFDWKLQJ FULWLFLVP RI LWV UHGXFWLRQLVW DUJXPHQWDWLRQ� �E� DIILUPLQJ LWV
'HOO &RPSOLDQFH KROGLQJ ZLWK YLUWXDOO\ QR GLVFXVVLRQ RQ WKH PHULWV RI
WKH &KDQFHU\ &RXUW·V DGMXGLFDWLRQ RI WKDW LVVXH� DQG �F� GLUHFWLQJ D
YHUGLFW LQ UHOLDQFH RQ WKH 'HOO &RPSOLDQFH KROGLQJ³QRWZLWKVWDQGLQJ
REYLRXV FRQIOLFWV LQ WKH WULDO UHFRUG RQ WKH TXDQWLILFDWLRQ RI GHGXFWLEOH
V\QHUJLHV WKDW� DEVHQW MXGLFLDO JORVV� ZRXOG KDYH IUXVWUDWHG VXFK
LPSOHPHQWDWLRQ>�@ � � � DQG� E\ LPSOLFDWLRQ� � � � VHW LQ VWRQH WKH 9LFH

��� ,G� DW 
���
��� 0RQWJRPHU\� VXSUD QRWH ��� �GLVFXVVLQJ WKH VXUSULVHG UHDFWLRQV RI

'HODZDUH·V SUDFWLWLRQHUV DQG DFDGHPLFV WR WKH WRQH RI 6XSUHPH &RXUW·V FULWLTXH��
��� 9HULWLRQ 3DUWQHUV 0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV� ,QF�� ��� $��G ����

��� �'HO� ������
��� ,G� DW ����
��� 6HH JHQHUDOO\ LG�
��� ,G� DW ����
��� &KLHI -XVWLFH 6WULQH KDV QRZ UHWLUHG IURP WKH EHQFK� 3UHVV 5HOHDVH�

*RYHUQRU -RKQ &DUQH\� 'HODZDUH &KLHI -XVWLFH /HR (� 6WULQH� -U� WR 5HWLUH IURP
'HODZDUH 6XSUHPH &RXUW �-XO\ �� ������ KWWSV���QHZV�GHODZDUH�JRY������������GHODZDUH
�FKLHI�MXVWLFH�OHR�H�VWULQH�MU�WR�UHWLUH�IURP�GHODZDUH�VXSUHPH�FRXUW� >KWWSV���SHUPD�FF��9
�����&*@� DQG LW LV EHOLHYHG KH ZDV WKH GULYLQJ IRUFH EHKLQG WKH 'HOO RSLQLRQ� DOWKRXJK
KH GLG QRW DXWKRU LW� .DVV� VXSUD QRWH ���� DW �� ,W ZLOO EH LQWHUHVWLQJ WR VHH ZKDW YLHZV
&KLHI -XVWLFH 6HLW] ZLOO KDYH UHJDUGLQJ WKH UROH RI DSSUDLVDO LQ 'HODZDUH� DQG ZKHWKHU
KLV YLHZV ZLOO JLYH ULVH WR DQRWKHU MXGLFLDO VKRZGRZQ LQ VRPH FDVHV WKDW PD\ EH ULSH IRU
DSSHDO� 6HH FDVHV GLVFXVVHG LQIUD QRWH ����
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&KDQFHOORU·V ILQGLQJV RI IDFW WKDW LPSOLFLWO\ VDQFWLRQ DV ´UHOLDEOH>�@µ D
YHU\� YHU\ GLUW\ GHDO����

:KLOH WKDW FRPPHQWDWRU VXJJHVWV WKDW WKH VXSUHPH FRXUW·V
VLOHQFH LQ $UXED 1HWZRUNV PD\ VLJQDO D UHWUHDW IURP 'HOO DQG DQ
DWWHPSW WR UHWXUQ WKH GLVFUHWLRQ WR WKH &RXUW RI &KDQFHU\� VR IDU³
DW OHDVW LQ FDVHV KHDUG E\ 9LFH &KDQFHOORU /DVWHU³$UXED
1HWZRUNV KDV ORZHUHG WKH EDU LQ WHUPV RI D UREXVW VDOHV SURFHVV����

%� 1RQ�'HOO &RPSOLDQW� $2/

,Q $2/� ,QF�� 9HUL]RQ DFTXLUHG $2/ LQ D FDVK�RXW PHUJHU
IRU FRQVLGHUDWLRQ RI ������ SHU VKDUH���� 7KH PHUJHU DJUHHPHQW
SURYLGHG D IRUW\�WZR GD\ ZLQGRZ EHIRUH FORVLQJ WKDW ZDV
FRQVWUDLQHG E\ D QR�VKRS SURYLVLRQ� SRVW�PHUJHU HPSOR\PHQW IRU
$2/·V PDQDJHPHQW� XQOLPLWHG WKUHH�GD\ PDWFKLQJ ULJKWV� DV
ZHOO DV D SXEOLF VWDWHPHQW IURP $2/·V &(2 GHFODULQJ KLV LQWHQW
WR GR D GHDO ZLWK 9HUL]RQ���� 3HWLWLRQHUV VRXJKW DSSUDLVDO DQG
DVVHUWHG WKDW WKH IDLU YDOXH RI $2/ VWRFN ZDV ������ SHU VKDUH����

��� .DVV� VXSUD QRWH ���� DW ��
��� 6HH JHQHUDOO\ ,Q UH $SSUDLVDO RI 6WLOOZDWHU 0LQLQJ &R�� 1R� ����������-7/�

���� :/ �������� �'HO� &K� $XJ� ��� ����� �GHWHUPLQLQJ GHDO SULFH ZDV HTXLYDOHQW WR
IDLU YDOXH ZKHUH WKH VHOOHU·V &(2 QHJRWLDWHG WKH VDOH RI WKH FRPSDQ\ DQG KLV FKDQJH RI
FRQWURO FRPSHQVDWLRQ ZLWKRXW ERDUG DSSURYDO� &(2 QHJRWLDWHG WKH SUHPLXP ZLWK WKH
ELGGHU EHIRUH UHWDLQLQJ DQ LQYHVWPHQW EDQN� FRPSDQ\ FRQGXFWHG DEEUHYLDWHG SUH�PDUNHW
FDQYDVV LQ ZKLFK WKH ZLQQLQJ ELGGHU ZDV IDYRUHG� DQG WKH FRPSDQ\·V JHQHUDO FRXQVHO
PDGH D QRLV\ ZLWKGUDZDO RYHU KLV FRQFHUQV RI PDQDJHPHQW·V FRQGXFW RYHU WKH VDOH�� ,Q
UH $SSUDLVDO RI &ROXPELD 3LSHOLQH *US�� ,QF�� 1R� ������9&/� ����:/ ������� �'HO� &K�
$XJ� ��� ����� �GHWHUPLQLQJ GHDO SULFH ZDV HTXLYDOHQW WR IDLU YDOXH ZKHUH WKHUH ZDV
HYLGHQFH VXJJHVWLQJ WKDW WKH &(2 DQG &)2 RI WKH VHOOHU RUFKHVWUDWHG D ILUH VDOH RI WKH
FRPSDQ\ WR FDVK RXW UHWLUHPHQW EHQHILWV�� ,Q ERWK WKHVH FDVHV� WKH 9LFH &KDQFHOORU
FUHDWHG DQ H[WHQVLYH UHFRUG WKURXJK TXHVWLRQLQJ WKH VXIILFLHQF\ RI WKH GHDO SULFH� EXW
XOWLPDWHO\ WKH 9LFH &KDQFHOORU GHWHUPLQHG WKDW WKH LQVXIILFLHQFLHV LQ WKH GHDO SURFHVV
ZHUH QR ZRUVH WKDQ WKDW LQ $UXED 1HWZRUNV� 6HH ,Q UH 6WLOOZDWHU� ���� :/ ��������� DW

��� ,Q UH &ROXPELD� ���� :/ �������� DW 
��� 1RWDEO\� WKH 9LFH &KDQFHOORU� LQ ERWK
FDVHV� UHMHFWHG UHVSRQGHQWV· UHTXHVWV WR PDNH D GRZQZDUG DGMXVWPHQW IRU V\QHUJLHV RU
WR UHO\ RQ WKH XQDIIHFWHG GHDO SULFH� 7KH 9LFH &KDQFHOORU UHDVRQHG WKDW WKH UHVSRQGHQWV
KDG IDLOHG WR PHHW WKH EXUGHQ RI SURRI� ,Q UH 6WLOOZDWHU� ���� :/ �������� DW 
��� 
���
,Q UH &ROXPELD� ���� :/ �������� DW 
��²��� 
��� ,URQLFDOO\� WKH SHWLWLRQHUV LQ WKHVH
FDVHV³FDVHV ZKHUH 9LFH &KDQFHOORU /DVWHU VHHPHG WR UHFRJQL]H WKH VLJQLILFDQW
GHILFLHQFLHV LQ GHDO SURFHVV EXW� QRQHWKHOHVV� GHIHUUHG WR GHDO SULFH DQ\ZD\ ZLWKRXW
PDNLQJ GRZQZDUG DGMXVWPHQWV³KDYH IDUHG PXFK EHWWHU WKDQ SHWLWLRQHUV LQ FDVHV
SUHVLGHG E\ RWKHU YLFH FKDQFHOORUV� ZKHUH WKH GHDO SURFHVV DSSHDUHG UHODWLYHO\ VPRRWK�
EXW WKH FRXUW XOWLPDWHO\ GLVUHJDUGHG WKH PHUJHU SULFH DV XQUHOLDEOH DQG GHWHUPLQHG IDLU
YDOXH EHORZ WKH GHDO SULFH� 6HH� H�J�� ,Q UH $SSUDLVDO RI -DUGHQ &RUS�� 1R� ������9&6�
���� :/ �������� DW 
� �'HO� &K� -XO\ ��� ������ ,Q UH $SSUDLVDO RI $2/� ,QF�� 1R� ������
���� :/ �������� DW 
�� �'HO� &K� )HE� ��� ������

��� ,Q UH $2/� ���� :/ �������� DW 
��
��� ,G� DW 
�²�� 
��
��� ,G� DW 
���
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&RPLQJ MXVW GD\V DIWHU WKH GHFLVLRQ LQ $UXED 1HWZRUNV� WKH
$2/ WULDO FRXUW KHOG WKDW WKH GHDO SURFHVV KDG EHHQ GHIHFWLYH��� DQG
GLG QRW DVVLJQ LW DQ\ ZHLJKW DV HYLGHQFH RI IDLU YDOXH���� $SSO\LQJ
WKH 'HOO &RPSOLDQW FULWHULD WR WKH FDVH DW EDU� WKH FRXUW IRXQG WKDW
WKHUH ZDV D UREXVW SUH�PDUNHW FDQYDVV IRU $2/ EHFDXVH LW ZDV
ZHOO�NQRZQ DPRQJ LQGXVWU\ SOD\HUV WKDW WKH FRPSDQ\ ZDV XS IRU
VDOH� DQG $2/ DSSHDUHG WR ZLOOLQJO\ HQJDJH HDFK VXLWRU WKDW
DSSURDFKHG LW���� 7KH FRXUW FRQFOXGHG� KRZHYHU� WKDW WKH PHUJHU·V
FORVLQJ SURYLVLRQV� FRXSOHG ZLWK D SXEOLF VWDWHPHQW PDGH E\ $2/·V
&(2 RQ JHWWLQJ WKH 9HUL]RQ GHDO GRQH� FUHDWHG D ´FRQVLGHUDEOH ULVN
RI LQIRUPDWLRQDO DQG VWUXFWXUDO GLVDGYDQWDJHV GLVVXDGLQJ DQ\
SURVSHFWLYH ELGGHUµ WKHUHE\ UHQGHULQJ WKH GHDO SULFH XQUHOLDEOH DV
D SULFH GLVFRYHU\ WRRO���� ,Q FRQWUDVW WR $UXED 1HWZRUNV� WKH $2/
FRXUW GLG QRW UHO\ RQ WKH WKLUW\�GD\ DYHUDJH XQDIIHFWHG PDUNHW
SULFH��� DQG� LQVWHDG� FRQGXFWHG LWV RZQ '&) DQDO\VLV WR DUULYH DW D
IDLU YDOXH GHWHUPLQDWLRQ EHORZ WKH GHDO SULFH� H[SODLQLQJ WKDW WKH
GLVFUHSDQF\ ZDV OLNHO\ GXH WR WKH DQWLFLSDWHG V\QHUJLHV WKDW ZHUH
IDFWRUHG LQWR WKH GHDO FRQVLGHUDWLRQ DV D SUHPLXP����

��� 1RWDEO\� WKH WUDQVDFWLRQ LQ $2/ DSSHDUHG WR EH IDU PRUH UREXVW WKDQ WKH
SURFHVV LQ $UXED� :KHQ $SSUDLVDO ,V /LNHO\ WR %H %HORZ WKH 'HDO 3ULFH LQ $UP·V�/HQJWK
0HUJHUV � � � DQG :KHQ ,W ,V 1RW³7KH 0HDQLQJ RI $UXED� $2/� DQG 6:6� )5,(' )5$1.
������� KWWSV���ZZZ�IULHGIUDQN�FRP�VLWH)LOHV�3XEOLFDWLRQV�:KHQB$SSUDLVDOBLVB/LNHO\BWR
B%HB%HORZBWKHB'HDOB3ULFH��SGI >KWWSV���SHUPD�FF�'�9��-/;8@�

��� ,Q UH $2/� ���� :/ �������� DW 
��
��� ,G� DW 
��
��� ,G�
��� 2I QRWH WKRXJK� DQG IROORZLQJ WKH $UXED 1HWZRUNV UHYHUVDO� D UHFHQW FDVH�

,Q UH $SSUDLVDO RI -DUGHQ &RUSRUDWLRQ� DSSOLHG WKH $2/ IUDPHZRUN DQG HVFKHZHG WKH
GHDO SULFH GHIHUHQFH UXOH� EXW XQOLNH $2/� UHOLHG H[FOXVLYHO\ RQ WKH WKLUW\�GD\ DYHUDJH
XQDIIHFWHG PDUNHW SULFH WR DZDUG D IDLU YDOXH GHWHUPLQDWLRQ �� SHUFHQW EHORZ WKH GHDO
SULFH� ,Q UH $SSUDLVDO RI -DUGHQ &RUS�� 1R� ������9&6� ���� :/ �������� DW 
� �'HO� &K�
-XO\ ��� ������ 7KLV FDVH LV QRWHZRUWK\ LQ D IHZ UHVSHFWV� ��� WKH GHDO SURFHVV GLG QRW
VHHP QHDUO\ FRQIOLFWHG DV WKDW LQ $UXED 1HWZRUNV� EXW PRUH FRQIOLFWHG WKDQ $2/� ��� WKH
GHDO FRQVLGHUDWLRQ LQYROYHG UHFHLSW RI ERWK FDVK DQG VWRFN �WKH DOOHJHG FRQIOLFWHG
PDQDJHUV VSHFLILFDOO\ QHJRWLDWHG WKH GHDO VR WDUJHW VWRFNKROGHUV ZRXOG SDUWLFLSDWH LQ WKH
V\QHUJLVWLF JDLQ LQ WKH VXUYLYLQJ FRUSRUDWLRQ�� ��� WKH XVH RI XQDIIHFWHG PDUNHW SULFH LV
QRW GHDG� DQG LWV SUR[\ WR IDLU YDOXH ZDV OLWLJDWHG DW WULDO� DQG ��� WKH FRXUW FRQGXFWHG DQ
LQGHSHQGHQW '&) DQDO\VLV WKDW DFWXDOO\ FDPH LQ VOLJKWO\ EHORZ WKH WUDGLQJ SULFH� 6HH
JHQHUDOO\ LG�� VHH DOVR 5RJHU $� &RRSHU 	 0DUN (� 0F'RQDOG� $SSUDLVDO 8SGDWH�
8QDIIHFWHG 0DUNHW 3ULFH 0DNHV D &RPHEDFN� &/($5< *277/,(% �-XO\ ��� ������ KWWSV���
ZZZ�FOHDU\JRWWOLHE�FRP�QHZV�DQG�LQVLJKWV�SXEOLFDWLRQ�OLVWLQJ�DSSUDLVDO�XSGDWH�XQDIIHF
WHG�PDUNHW�SULFH�PDNHV�D�FRPHEDFN >KWWSV���SHUPD�FF�7*�;�$0�/@�

��� ,Q UH $2/� ���� :/ �������� DW 
� �KROGLQJ IDLU YDOXH ZDV ������ SHU VKDUH�
D ���� GLVFRXQW RI WKH PHUJHU FRQVLGHUDWLRQ RI ������ SHU VKDUH�� PRGLILHG E\ 1R� ������
����:/ �������� DW 
� �'HO� &K� $XJ� ��� ����� �UHDGMXVWLQJ IDLU YDOXH IXUWKHU GRZQZDUGV
WR ������ SHU VKDUH��
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7KHVH UHFHQW UXOLQJV EHJ WKH TXHVWLRQ� ´:KR ZRXOG HYHU
EULQJ DQ DSSUDLVDO DFWLRQ DJDLQ"µ��� 7KH VN\ RQFH VHHPHG WKH OLPLW
IRU DSSUDLVDO DUELWUDJHXUV VHHNLQJ D YDOXDWLRQ LQ H[FHVV RI WKH
PHUJHU FRQVLGHUDWLRQ� 1RZ� KRZHYHU� LW DSSHDUV WKDW WKH GHDO
SULFH PD\ RIWHQ EH WKH FHLOLQJ� $QG LQ DQ\ GHDO LQYROYLQJ
V\QHUJLHV� LUUHVSHFWLYH RI WKH VXIILFLHQF\ RI WKH VDOHV SURFHVV� WKH
DSSUDLVDO SURFHVV LV PRUH OLNHO\ WKDQ QRW WR UHVXOW LQ D IDLU YDOXH
GHWHUPLQDWLRQ EHORZ WKH PHUJHU SULFH� $V WKH FDVHV DERYH
LOOXVWUDWH� WKH GLIIHUHQFH FRXOG EH VXEVWDQWLDO� ,I WKLV QHZ UHDOLW\
ZDV WKH 'HODZDUH OHJLVODWXUH·V LQWHQGHG UHVXOW ZKHQ LW PDGH
UHIRUPV WR LWV DSSUDLVDO VWDWXWH LQ �������� LW VHHPV DSSDUHQW WKDW
WKH OHJLVODWXUH VKRXOG KDYH UHSHDOHG WKH UHPHG\ DOO WRJHWKHU�
1RQHWKHOHVV� 'HOO·V ZHDNHQLQJ RI WKH DSSUDLVDO UHPHG\ KDV KDG
DQ LPPHGLDWH LPSDFW RQ 0	$ DFWLYLW\ LQ 'HODZDUH DV GHDO
SUHPLXPV DUH VKULQNLQJ ZKLOH WKH VL]H RI H[HFXWLYH FRPSHQVDWLRQ
VHYHUDQFH SDFNDJHV LV ULVLQJ���� 'HODZDUH·V OHJLVODWXUH VKRXOG
WDNH VWHSV WR PLWLJDWH WKH WKUHDW RI VXEVWDQWLDO HFRQRPLF ORVVHV IRU
GLVVHQWLQJ VWRFNKROGHUV�

$� 2YHUUXOLQJ 'HOO DQG $UXED 1HWZRUNV WKURXJK
/HJLVODWLYH $PHQGPHQW

)LUVW� WKH 'HODZDUH OHJLVODWXUH VKRXOG DGG ODQJXDJH WR
VHFWLRQ ����K� WKDW UHVWULFWV D FRXUW·V DELOLW\ WR UHO\ VROHO\ RQ GHDO
SURFHVV XQOHVV WKHUH KDV EHHQ D JHQXLQHO\ UREXVW DUP·V OHQJWK
QHJRWLDWLRQ� %DVHG RQ WKH IDFWRUV DUWLFXODWHG LQ $2/� VHFWLRQ
����K� VKRXOG EH DPHQGHG E\ DGGLQJ� LPPHGLDWHO\ DIWHU WKH
VHQWHQFH� ´,Q GHWHUPLQLQJ VXFK IDLU YDOXH� WKH &RXUW VKDOO WDNH
LQWR DFFRXQW DOO UHOHYDQW IDFWRUV�µ WKH IROORZLQJ ODQJXDJH�

7KH &RXUW VKDOO DVVLJQ QR ZHLJKW WR WKH PHUJHU FRQVLGHUDWLRQ DV
LQGLFDWLYH RI IDLU YDOXH XQOHVV D SUHSRQGHUDQFH RI WKH HYLGHQFH
HVWDEOLVKHV WKDW� ��� DOO SRWHQWLDO ELGGHUV KDG D VXIILFLHQW DQG HTXDO
RSSRUWXQLW\ WR DFFHVV UHOHYDQW LQIRUPDWLRQ� ��� WKH PDUNHW ZDV IXOO\
DZDUH RI DQ\ PDWHULDO LQIRUPDWLRQ WKDW ZRXOG KDYH WKH WHQGHQF\ WR
HIIHFW ILUP YDOXH� ��� WKH GHDO KDG QR PHDQLQJIXO VWUXFWXUDO EDUULHUV�
DQG ��� WKH DFWRUV LQYROYHG ZHUH ZLWKRXW FRQIOLFWV RI LQWHUHVW WKDW PD\
FDOO LQWR TXHVWLRQ WKH LQWHJULW\ RI WKH VDOHV SURFHVV����

��� /HYLQH� VXSUD QRWH ��
��� 6HH JHQHUDOO\ '(/� &281&,/ 2) &253� /$:� VXSUD QRWH ���
��� 6FKRHQIHOG� VXSUD QRWH ��� DW �²��
��� 7KLV ODVW IDFWRU� VXJJHVWHG WR EH DGGHG WR WKH $2/ IUDPHZRUN� ZRXOG EH DLPHG

DW HUDVLQJ WKH LPSHUPLVVLEO\ ORZ GHDO SURFHVV VWDQGDUG DSSURYHG E\ $UXED 1HWZRUNV� $V
RQH FRPPHQWDWRU VWDWHG� ´2Q LWV IDFH� >LQ@ WKH ¶EODFN�OHWWHU ODZ· >$UXED@ KROGLQJ � � � WKH
&KDQFHU\ &RXUW GLG QRW DEXVH LWV GLVFUHWLRQ E\ JLYLQJ GHFLVLYH HYLGHQWLDU\ ZHLJKW WR GHDO
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$ WUXH PDUNHW WHVW UHTXLUHV D IDLU DQG FRPSHWLWLYH DXFWLRQ���� DQG
D OHYHO RI MXGLFLDO VFUXWLQ\ WKDW RQO\ UHTXLUHV ILGXFLDU\ VWDQGDUGV
EH IXOILOOHG LV IDU WRR SHUPLVVLYH LQ GHWHUPLQLQJ ZKHWKHU WKHUH
KDV EHHQ D VDOHV SURFHVV UHVXOWLQJ LQ PHDQLQJIXO SULFH
GLVFRYHU\����

$SSO\LQJ WKLV IUDPHZRUN WR 'HOO LOOXVWUDWHV KRZ D ERDUG
PD\ VDWLVI\ LWV ILGXFLDU\ GXWLHV ZKLOH VLPXOWDQHRXVO\ IDLOLQJ WR
FRQGXFW D VDOH SURFHVV WKDW LV D UHOLDEOH SUR[\ IRU IDLU YDOXH�
7KHUH� WKH %RDUG IRUPHG DQ LQGHSHQGHQW VSHFLDO FRPPLWWHH WR
DSSURYH WKH VDOH RI WKH &RPSDQ\ WR LWV &(2� DQG WKH WUDQVDFWLRQ
ZDV DSSURYHG E\ DQ XQFRHUFHG VWRFNKROGHU YRWH���� 7KXV� WKH
%RDUG FOHDQVHG WKH VHOI�LQWHUHVWHG WUDQVDFWLRQ DQG VDWLVILHG
WKHLU ILGXFLDU\ GXWLHV���� 1HYHUWKHOHVV� WKH VDOHV SURFHVV ZDV QRW
D PHDQLQJIXO WRRO IRU SULFH GLVFRYHU\ EHFDXVH +3� WKH PRVW OLNHO\
VWUDWHJLF SDUWQHU IRU 'HOO� ZDV SUHFOXGHG IURP SDUWLFLSDWLQJ LQ
WKH SUH�PDUNHW FDQYDVV���� (YHUFRUH� WKH %RDUG·V ILQDQFLDO
DGYLVHU� ZDV FRQIOLFWHG ZKHQ LW DGYLVHG WKH %RDUG WR QRW UHDFK
RXW WR +3 GXULQJ WKH SUH�PDUNHW FDQYDVV EHFDXVH (YHUFRUH VWRRG
WR UHFHLYH D VXEVWDQWLDO FRQWLQJHQF\ IHH LI D WRSSLQJ ELG HPHUJHG
GXULQJ WKH JR�VKRS SHULRG� DQG (YHUFRUH UHDOL]HG +3 ZDV LWV EHVW
EHW WR FROOHFW WKH IHH���� +3·V ODWH HQWU\ LQWR WKH VDOHV SURFHVV�
KRZHYHU� SXW +3 DW D VLJQLILFDQW LQIRUPDWLRQDO GLVDGYDQWDJH WR
PDNH D PHDQLQJIXO ELG� 8QGHU WKH SURSRVHG VWDWXWRU\
IUDPHZRUN� SURQJ ��� ZRXOG EDU WKH GHDO SULFH IURP EHLQJ

SULFH � � � GHVSLWH WKH OLWDQ\ RI SURFHVV GHIHFWV DQG FRQIOLFWV LW LGHQWLILHG�µ .DVV� VXSUD QRWH
���� DW �� VHH DOVR %ULHI RI /DZ� (FRQRPLFV DQG &RUSRUDWH )LQDQFH 3URIHVVRUV DV $PLFL
&XULDH LQ 6XSSRUW RI 3HWLWLRQHUV�$SSHOOHHV DQG $IILUPDQFH DW ��²��� ')& *ORE� &RUS� Y�
0XLUILHOG 9DOXH 3DUWQHUV� ��� $��G ���� ��� �'HO� ����� �1R� ���� ����� >KHUHLQDIWHU %ULHI
RI /DZ� (FRQRPLFV DQG &RUSRUDWH )LQDQFH 3URIHVVRUV@ �´(YHQ LQ FRQWH[WV LQYROYLQJ QR FOHDU
ILQDQFLDO FRQIOLFWV DW WKH ERDUG OHYHO � � � � RWKHU QRQ�ERDUG SDUWLFLSDQWV LQ WKH VDOHV SURFHVV
�VXFK DV ILQDQFLDO DGYLVHUV� WHQG WR UHFHLYH FRPSHQVDWLRQ RQO\ RQFH D GHDO FORVHV� DQG WKH\
PD\ SUHVVXUH IRU VDOHV SURFHVV WKDW HQVXUHV D GHDO E\ ZHDNHQLQJ D FUHGLEOH UHVHUYH�µ��

��� 6HH $OEHUW +� &KRL 	 (ULF 7DOOH\� $SSUDLVLQJ WKH ´0HUJHU 3ULFHµ $SSUDLVDO
5XOH� �� -�/� (&21� 	 25*� ���� ��� ������ �DUJXLQJ WKDW D PHUJHU SULFH UXOH� ZKHUH WKH
IDLU YDOXH LV DOZD\V HTXLYDOHQW WR WKH ZLQQLQJ ELG� LV VXE�RSWLPDO EHFDXVH PDQDJHPHQW·V
GLYHUJHQW LQWHUHVWV SUHYHQWV WKHP IURP FRPPLWWLQJ WR D FUHGLEOH UHVHUYH SULFH GXULQJ WKH
VDOHV SURFHVV ZKHQ WKHUH LV QR YLDEOH WKUHDW RI D MXGJH HVFKHZLQJ WKDW SULFH LQ DQ
DSSUDLVDO SURFHHGLQJ�� VHH DOVR 3HWHU &UDPWRQ 	 $ODQ 6FKZDUW]� 8VLQJ $XFWLRQ 7KHRU\
WR ,QIRUP 7DNHRYHU 5HJXODWLRQ� � -�/� (&21� 	 25*� ��� �� ������ �´(IILFLHQF\ LV EHVW
VHUYHG E\ DQ (QJOLVK DXFWLRQ ZLWKRXW D UHVHUYH SULFH� ZKLFK JXDUDQWHHV WKDW WKH WDUJHW
JRHV WR WKH KLJKHVW�YDOXLQJ ILUP HYHQ ZKHQ ILUP YDOXHV DUH QRW LGHQWLFDOO\ GLVWULEXWHG�
5HYHQXH PD[LPL]DWLRQ LV DFKLHYHG E\ DQ DXFWLRQ �HLWKHU (QJOLVK RU VHDOHG�ELG� ZLWK D
UHVHUYH SULFH WKDW H[FHHGV WKH WDUJHW·V RZQ YDOXH�µ��

��� 6HH.RUVPR 	0\HUV� $SSUDLVDO $UELWUDJH� VXSUD QRWH �� DW ����� %ULHI RI /DZ�
(FRQRPLFV DQG &RUSRUDWH )LQDQFH 3URIHVVRUV� VXSUD QRWH ���� DW �� �´7KH PHUJHU SULFH LV
VXUHO\ VXVSHFW ZKHUH WKH WDUJHW FRPSDQ\·V ERDUG KDV EUHDFKHG LWV ILGXFLDU\ GXWLHV� %XW
HYHQ RXWVLGH WKDW FRQWH[W� VDOHV SURFHVVHV DUH IDU IURP XQLIRUP�µ��

��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,,,�$���
��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,,,�$���
��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,,,�$���
��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,,,�$���
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FRQVLGHUHG DV IDLU YDOXH LQ DQ DSSUDLVDO SURFHHGLQJ EHFDXVH
(YHUFRUH·V FRQIOLFWHG DGYLFH GHWULPHQWDOO\ DOWHUHG WKH VXIILFLHQF\
RI WKH DXFWLRQ SURFHVV���� ,I +3 KDG EHHQ SUHVHQWHG WKH
RSSRUWXQLW\ WR SDUWLFLSDWH LQ WKH SUH�PDUNHW FDQYDVV� WKH VDOHV
SURFHVV ZRXOG OLNHO\ KDYH EHHQ VXIILFLHQWO\ UREXVW WR ZDUUDQW
GHDO SULFH GHIHUHQFH�

%� $PHQGLQJ ����K� ZLWK DQ (TXLWDEOH &RQVLGHUDWLRQ
3URYLVLRQ

'HODZDUH VKRXOG DOVR PRGLI\ WKH H[LVWLQJ ODQJXDJH LQ
VHFWLRQ ����K� ZLWK WKH SURSRVHG FKDQJHV�

7KURXJK VXFK SURFHHGLQJ WKH &RXUW VKDOO GHWHUPLQH WKH IDLU YDOXH RI
WKH VKDUHV H[FOXVLYH RI DQ\ DFTXLUHU VSHFLILF HOHPHQW RI YDOXH DULVLQJ
IURP WKH DFFRPSOLVKPHQW RU H[SHFWDWLRQ RI WKH PHUJHU RU
FRQVROLGDWLRQ� XQOHVV H[FOXVLRQ ZRXOG EH LQHTXLWDEOH� WRJHWKHU ZLWK
LQWHUHVW� LI DQ\� WR EH SDLG XSRQ WKH DPRXQW GHWHUPLQHG WR EH WKH IDLU
YDOXH�

7KLV SURYLVLRQ ZRXOG VHUYH WKUHH SULPDU\ IXQFWLRQV� )LUVW� ZKHUH
WKH FRXUW FRQFOXGHV WKHUH KDV EHHQ D UREXVW VDOHV SURFHVV HDUQLQJ
GHDO SULFH GHIHUHQFH� WKH PHUJHU FRQVLGHUDWLRQ LQ PRVW FDVHV
VKRXOG VHUYH DV WKH IORRU SULFH UHJDUGOHVV RI WKH EX\HU·V VWDWXV�
,Q 'HOO� WKH FRXUW IRXQG WKDW D EX\HU·V VWDWXV DV D ILQDQFLDO
VSRQVRU GLG QRW XQGHUPLQH WKH SUREDWLYH YDOXH RI D GHDO SULFH
UHVXOWLQJ IURP D ´UREXVW VDOHV SURFHVVµ� WKH VDPH ORJLF VKRXOG
DSSO\ WR D VWUDWHJLF EX\HU���� ,I 'HOO KDV DQ\ PHDQLQJ� LW VKRXOG
VWDQG IRU WKH SURSRVLWLRQ WKDW IDLU YDOXH VKRXOG QHYHU EH OHVV
WKDQ D PHUJHU SULFH IRUPHG LQ WKH FUXFLEOH RI PDUNHW IRUFHV�
XQOHVV WKH SDUW\ DGYRFDWLQJ IRU D GHGXFWLRQ FDQ SURYH ZLWKLQ D
UHDVRQDEOH FHUWDLQW\ WKDW WKH V\QHUJLHV LQFRUSRUDWHG LQWR WKH
GHDO SULFH ZHUH XQLTXH WR WKH VSHFLILF DFTXLUHU� ,I WKH DFTXLUHU
FDQQRW SURYH WKDW WKH V\QHUJLHV LW SDLG WR WDUJHW VWRFNKROGHUV
ZHUH XQLTXH WR WKH GHDO���� RU LI WKH GLVVHQWLQJ VWRFNKROGHUV KDYH
PDGH D JRRG IDLWK VKRZLQJ RI LGHQWLILDEOH IODZV LQ WKH VDOHV
SURFHVV �EXW QRW HQRXJK WR HVFKHZ GHDO SULFH GHIHUHQFH�� WKH
FKDQFHU\ ZRXOG KDYH HTXLWDEOH GLVFUHWLRQ WR DZDUG GHDO SULFH

��� 6HH GLVFXVVLRQ VXSUD 6HFWLRQ ,,,�$���
��� 'HOO� ,QF� Y� 0DJQHWDU *ORE� (YHQW 'ULYHQ 0DVWHU )XQG /WG�� ��� $��G �� ��²

��� �� �'HO� ������
��� 7KH HVWLPDWH RI V\QHUJLVWLF YDOXH LQ DQ\ JLYHQ GHDO LV H[WUHPHO\ GLIILFXOW WR

DVFHUWDLQ� 6HH� H�J�� 9HULWLRQ 3DUWQHUV 0DVWHU )XQG /WG� Y� $UXED 1HWZRUNV� ,QF�� 1R� ������
9&/� ���� :/ ������� DW 
�� �'HO� &K� )HE� ��� ����� �´7KH UHVSRQGHQW·V H[SHUW FRQFHGHG
WKDW ¶>W@KH SHUFHQWDJH RI V\QHUJLHV DFWXDOO\ SDLG E\ +3 WR $UXED FDQQRW EH DFFXUDWHO\
PHDVXUHG�·µ�DOWHUDWLRQ LQ RULJLQDO� �HPSKDVLV DGGHG��� UHY·G� ��� $��G ��� �'HO� ������
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ZLWKRXW KDYLQJ WR PDNH D GRZQZDUG DGMXVWPHQW FDOFXODWLRQ
WKDW LV LQKHUHQWO\ ´WDLQWHG E\ KXPDQ HUURU�µ���

6HFRQG� ZKHUH GHDO SURFHVV LQ QRW LQGLFDWLYH RI IDLU YDOXH�
WKLV SURYLVLRQ ZLOO JLYH WKH FRXUW GLVFUHWLRQ� ZKHUH DSSURSULDWH�
WR DOORFDWH H[SHFWHG V\QHUJLVWLF JDLQ JHQHUDWHG E\ WKH WDUJHW����
$V H[HPSOLILHG LQ UHFHQW FDVHV� SHWLWLRQHUV ZKR KDYH SURYHG WKDW
D VDOHV SURFHVV ZDV GHWULPHQWDOO\ IODZHG� WKHUHE\ UHEXWWLQJ
GHIHUHQFH WR GHDO SULFH� DUH DOPRVW JXDUDQWHHG WR UHFHLYH DQ
DZDUG EHORZ WKH GHDO SULFH LQ D V\QHUJ\�GULYHQ PHUJHU VLQFH
V\QHUJLVWLF JDLQ PXVW EH H[FOXGHG���� ,Q D VHQVH� UHVSRQGHQWV DUH
QRZ EHWWHU RII FRQGXFWLQJ D ZKROO\ LQDGHTXDWH VDOHV SURFHVV
EHFDXVH GLVVHQWLQJ VKDUHV LQ D VXEVHTXHQW DSSUDLVDO SURFHHGLQJ
ZLOO EH DFTXLUHG DW D GLVFRXQW WR WKH RULJLQDO GHDO SULFH� DQG
SHWLWLRQHUV DUH ZRUVH RII IRU VXFFHVVIXOO\ FKDOOHQJLQJ D VXVSHFW
WUDQVDFWLRQ� 7KLV UHVXOW FDQ KDUGO\ EH FRQVLGHUHG IDLU� DQG WKH
'*&/·V WRWDO SURVFULSWLRQ RI V\QHUJLVWLF JDLQ LV QRW UHIOHFWLYH RI
UHDO�ZRUOG PDUNHW FRQGLWLRQV LQ ZKLFK WKH WDUJHW LV UHVSRQVLEOH
IRU D SRUWLRQ RI V\QHUJLVWLF JDLQ���� $Q HTXLWDEOH SURYLVLRQ�
KRZHYHU� ZRXOG DOORZ WKH FRXUW WR H[WHQG WKH FRQFHSW RI IDLU
YDOXH WR LQFOXGH DQ\ ´PHUJHU�UHODWHG JDLQV WKDW ZRXOG RUGLQDULO\
EH VKDUHG ZLWK D WDUJHW ILUP� VXFK DV WKRVH DVVRFLDWHG ZLWK
UHGXFHG DJHQF\ FRVWV�µ WKDW DUH QRW ´XQLTXH WR WKH FRPELQDWLRQ
RI D SDUWLFXODU EX\HU DQG WDUJHW�µ��� DQG FHUWDLQ PHUJHU VSHFLILF
JDLQV WKDW ´WKH WDUJHW FRXOG� RQ LWV RZQ� KDYH UHDOL]HGµ E\ PHDQV
RWKHU WKDQ D PHUJHU����

:KLOH DFDGHPLF VFKRODUVKLS LV VSDUVH RQ KRZ WR
GHWHUPLQH H[DFWO\ KRZ WUDQVDFWLRQ VSHFLILF V\QHUJLHV DUH
DOORFDWHG EHWZHHQ WKH WDUJHW DQG DFTXLUHU���� WKH FRXUW FRXOG
DUULYH DW WKLV YDOXH E\ HVWLPDWLQJ WKH WRWDO V\QHUJLVWLF YDOXH RI

��� ,G� DW 
���
��� /LSWRQ� VXSUD QRWH ��� DW ��� �DUJXLQJ IRU D QHZ DSSURDFK WR GHWHUPLQLQJ

IDLU YDOXH E\ DGGLQJ D SUHPLXP WR WKH WDUJHW·V JRLQJ FRQFHUQ YDOXH IRU PHUJHU�UHODWHG
JDLQV WKDW ZRXOG UHDVRQDEO\ EH VKDUHG LQ DQ\ DFTXLVLWLRQ LQYROYLQJ WKH FRPSDQ\�
H[FOXGLQJ RQO\ WKRVH JDLQV WKDW DUH EX\HU�VSHFLILF�� VHH DOVR (GZDUG 0� 0F1DOO\ 	
3DWULFLD $� :LQVWRQ� ,V $SSUDLVDO $UELWUDJH 3DVW ,WV 3ULPH"� 0255,6 -$0(6 //3 �-XQH
�� ������ KWWSV���ZZZ�MGVXSUD�FRP�OHJDOQHZV�LV�DSSUDLVDO�DUELWUDJH�SDVW�LWV�SULPH�
������ >KWWSV���SHUPD�FF�%(�=�-�1�@ �´,W PD\ ZHOO EH WKDW HYHQ LI D FRPSDQ\ ODFNV WKH
DELOLW\ WR UHDOL]H DOO WKH YDOXH RI LWV DVVHWV E\ LWVHOI� WKDW YDOXH LV VWLOO WKHUH� 7R OHW WKH
EX\HU WDNH DOO WKH V\QHUJLHV LQ VXFK D FDVH E\ H[FOXGLQJ WKDW YDOXH IURP WKH DSSUDLVDO
DZDUG GRHV QRW VHHP IDLU�µ��

��� 6HH� H�J�� ,Q UH $SSUDLVDO RI $2/� ,QF�� 1R� ������9&*� ����:/ �������� DW 
��
�'HO� &K� )HE� ��� ������PRGLILHG E\1R� ������9&*� ����:/ �������� DW 
� �'HO� &K� $XJ�
��� ����� �UHDGMXVWLQJ IDLU YDOXH IXUWKHU GRZQZDUGV WR ������ SHU VKDUH�� ,Q UH $SSUDLVDO RI
-DUGHQ &RUS�� 1R� ������9&6� ���� :/ �������� DW 
� �'HO� &K� -XO\ ��� ������

��� +DPHUPHVK 	 :DFKWHU� VXSUD QRWH ��� DW �����
��� /LSWRQ� VXSUD QRWH ��� DW ���²���
��� +DPHUPHVK 	 :DFKWHU� VXSUD QRWH ��� DW ��� �H[SODLQLQJ H[DPSOH RI YDOXH

JHQHUDWHG E\ WDUJHW·V WD[ FUHGLWV��
��� 6HH LG� DW �����
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WKH SDUWLHV��� DQG WKHQ DOORFDWLQJ D IDLU GLYLVLRQ RI WKRVH
V\QHUJLHV EDVHG RQ YDULRXV IDFWRUV���� )RU H[DPSOH� WKH FRXUW FDQ
FRQVLGHU WKH UHVSHFWLYH EDUJDLQLQJ SRVLWLRQV RI WKH SURVSHFWLYH
EX\HU DQG FRPSDQ\ GXULQJ QHJRWLDWLRQV���� WKH DPRXQW RI
V\QHUJLHV D WDUJHW W\SLFDOO\ FDSWXUHV ZLWKLQ WKH VXEMHFW LQGXVWU\�
WKH WDUJHW·V ILQDQFLDO FRQGLWLRQ� DQG WKH WHUPV RI WKH
WUDQVDFWLRQ���� 7KH EXUGHQ VKRXOG WKHQ VKLIW WR WKH UHVSRQGHQW WR
VKRZ WKDW WKH YDOXH JHQHUDWHG E\ WKH WDUJHW·V DVVHWV ZDV
DFKLHYHG E\ DQ H[WHUQDOLW\ EHORQJLQJ WR WKH DFTXLUHU DQG VKRXOG
EH H[FOXGHG IURP WKH WDUJHW·V JRLQJ FRQFHUQ YDOXH����

7KH ODVW IXQFWLRQ RI DQ HTXLWDEOH FODXVH LV WR PRGHUQL]H
WKH DSSUDLVDO UHPHG\ WR SURYLGH ERWK H[LW DQG OLTXLGLW\ UHOLHI�
$FFRUGLQJO\� WKH DSSOLFDEOH IDLU YDOXH FDOFXODWLRQ RI GLVVHQWLQJ
VWRFNKROGHUV· VKDUHV ZRXOG EH EDVHG RQ WKH W\SH RI PHUJHU
FRQVLGHUDWLRQ UHFHLYHG LQ WKH WUDQVDFWLRQ� ,I WKH SHWLWLRQHUV KDYH
EHHQ FDVKHG RXW HQWLUHO\� DSSUDLVDO VKRXOG VHUYH DV DQ H[LW
IXQFWLRQ� DQG� WKHUHIRUH� WKH FRQFHSW RI IDLU YDOXH ZRXOG EH
H[WHQGHG WR LQFOXGH WKH FHUWDLQ V\QHUJLVWLF JDLQV GHVFULEHG
DERYH� LI DQ\ H[LVW� &RQYHUVHO\� LI SHWLWLRQHUV KDYH UHFHLYHG D
VLJQLILFDQW SRUWLRQ RI VWRFN LQ WKH VXUYLYLQJ HQWLW\� DSSUDLVDO
VKRXOG VHUYH LWV OLTXLGLW\ IXQFWLRQ� DQG� WKXV� IDLU YDOXH ZRXOG EH
FRQILQHG WR WKH WUDGLWLRQDO FRQFHSW RI JRLQJ FRQFHUQ YDOXH WKDW
H[FOXGHV V\QHUJLVWLF JDLQV�

&21&/86,21

,Q OLJKW RI WKH GLPLQLVKLQJ UROH RI ILGXFLDU\ OLWLJDWLRQ DQG
OLPLWHG VWRFNKROGHU SURWHFWLRQV� D IUHVK ORRN DW WKH DSSUDLVDO
UHPHG\·V UROH LQ 'HODZDUH LV ZDUUDQWHG� ,W LV LPSHUDWLYH WKDW
KHGJH IXQGV DQG RWKHU VRSKLVWLFDWHG HQWLWLHV VWLOO YLHZ DSSUDLVDO
DUELWUDJH DV D YLDEOH DQG OXFUDWLYH LQYHVWPHQW VWUDWHJ\� ,Q D
SRVW�'HOO ZRUOG� WKH QHZ ULVNV DQG XQFHUWDLQWLHV LQ DSSUDLVDO
OLWLJDWLRQ ZLOO QR GRXEW GHWHU DUELWUDJHXUV· IXWXUH DFWLYLW\�
UHVXOWLQJ LQ ORZHU GHDO SUHPLXPV DQG HQFRXUDJLQJ OHVV WKDQ EHVW
SUDFWLFHV LQ WKH PDUNHW IRU FRUSRUDWH FRQWURO� ,Q WKH DEVHQFH RI

��� &I� LG� DW ��� �H[SODLQLQJ D '&) PHWKRGRORJ\ WR HVWLPDWH DQWLFLSDWHG
V\QHUJLHV LQ D VSHFLILF WUDQVDFWLRQ��

��� 6HH /LSWRQ� VXSUD QRWH ��� DW ���� VHH DOVR .RUVPR 	 0\HUV� )ODZHG &RUSRUDWH
)LQDQFH� VXSUD QRWH ��� DW ��� �DUJXLQJ WKDW� ZKHUH WKH FRXUW XVHV GHDO SULFH IRU IDLU YDOXH�
WKH DSSURSULDWH WUHDWPHQW RI V\QHUJLHV LV WR GHGXFW RQO\ YDOXH WKDW LV XQLTXH WR WKH DFTXLUHU��

��� +DPHUPHVK 	 :DFKWHU� VXSUD QRWH ��� DW ����²�� �H[SODLQLQJ WKDW DV
EDUJDLQLQJ VWUHQJWK LQFUHDVHV� VR GRHV WKH UHFHLSW RI V\QHUJLHV��

��� -(16 .(1*(/%$&+ (7 $/�� %26� &2168/7,1* *53�� ',9,'( $1' &2148(5�
+2: 68&&(66)8/0	$ '($/6 63/,7 7+( 6<1(5*,(6 �� �������

��� &I� $OH[DQGHU 5� 6OXVN\ 	 5LFKDUG (� &DYHV� 6\QHUJ\� $JHQF\� DQG WKH
'HWHUPLQDQWV RI 3UHPLD 3DLG LQ 0HUJHUV� �� -� ,1'86� (&21� ���� ��� �������



����@ 3527(&7,1* $335$,6$/ $5%,75$*( ����

OHJLVODWLYH DFWLRQ� WKH EHQHILWV RI DSSUDLVDO DUELWUDJH� VXFK DV WKH
OLWLJDWLRQ RI PHULWRULRXV FODLPV� WKH XQHDUWKLQJ RI FRUSRUDWH
PDOIHDVDQFH� DQG WKH H[ DQWH SURWHFWLRQV LW SURYLGHV PLQRULW\
VWRFNKROGHUV ZLOO EH HYLVFHUDWHG�

7KRPDV -� 0HULDP�

� -�'� &DQGLGDWH� %URRNO\Q /DZ 6FKRRO� ����� %�$� &ROOHJH RI WKH +RO\ &URVV�
����� 7KDQN \RX WR 0HJDQ $GDPV� 0XKDPPDG 6DUGDU� 0D[ /RYULQ� 'HDQ )HUURJDUL� DQG
WKH HQWLUH %URRNO\Q /DZ 5HYLHZ VWDII IRU DOO RI WKHLU WLPH� KDUG ZRUN� DQG WKRXJKWIXO
IHHGEDFN WKURXJKRXW WKH ZULWLQJ SURFHVV� 6SHFLDO WKDQNV WR P\ EURWKHU LQ�ODZ� $DURQ )RUG�
IRU LQWURGXFLQJ PH WR WKLV WRSLF DQG SURYLGLQJ LQVLJKW IURP D ILQDQFH SHUVSHFWLYH� DQG WR P\
IDWKHU� 7RP 0HULDP� IRU FRQVWDQWO\ PDNLQJ WKH WLPH WR RIIHU IHHGEDFN DQG DGYLFH IURP D
OHJDO SHUVSHFWLYH� )LQDOO\� DQG PRVW LPSRUWDQWO\� WKDQN \RX WR P\ JLUOIULHQG� %ULWWDQ\
&DUUROO� IRU DOO RI KHU ORYH DQG VXSSRUW WKURXJKRXW ODZ VFKRRO�
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