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9LUWXDO 3UHWULDO -XULVGLFWLRQ IRU
9LUWXDO &RQWDFWV

,1752'8&7,21

&RQVLGHU D VFHQDULR LQ ZKLFK D VPDOO EXVLQHVV RZQHU� ZKR
UXQV D PRGHVW� ZHE�EDVHG FRPPHUFLDO HQWHUSULVH VHOOLQJ DFFHVV WR
D GRJ SHGLJUHH GDWDEDVH� LV GHIDPHG E\ DQ RXW�RI�VWDWH FRPSHWLWRU�
ZKR SRVWV WHUULEOH³\HW GHPRQVWUDEO\ IDOVH³VWDWHPHQWV DERXW
WKH EXVLQHVV RZQHU RQ KLV ULYDO ZHEVLWH�� 7KH EXVLQHVV RZQHU LV
DFWLYH LQ WKH GRJ EUHHGLQJ FRPPXQLW\ PDLQO\ ZLWKLQ KLV RZQ
VWDWH� \HW WKH QDWLRQZLGH FRPPXQLW\ LV UDWKHU VPDOO� DQG ZRUG RI
WKH FRPSHWLWRU·V YLFLRXV UHPDUNV TXLFNO\ VSUHDGV� 7KH EXVLQHVV
RZQHU ORVHV D VXEVWDQWLDO QXPEHU RI FXVWRPHUV� ZLWK DOO VXFK ORVV
DWWULEXWDEOH WR WKH UXPRUV SRVWHG E\ KLV FRPSHWLWRU�

7R VWRS KLV FRPSHWLWRU IURP IXUWKHU UXLQLQJ KLV UHSXWDWLRQ�
DQG WR UHFRYHU VRPH RI KLV EXVLQHVV ORVVHV� WKH EXVLQHVV RZQHU
ILOHV D ODZVXLW LQ KLV VWDWH WULDO FRXUW� 7KH FRPSHWLWRU TXLFNO\ ILOHV
D PRWLRQ WR GLVPLVV IRU ODFN RI SHUVRQDO MXULVGLFWLRQ�� 7KH
FRPSHWLWRU DUJXHV WKDW KH KDV QHYHU VHW IRRW LQ WKH EXVLQHVV
RZQHU·V VWDWH ZKHUH WKH ODZVXLW LV SHQGLQJ� QRU GLG WKH FRQWHQW RI
WKH SRVWV KDYH DQ\ UHODWLRQ WR WKH EXVLQHVV RZQHU·V ORFDO
FRPPXQLW\� $IWHU DOO� WKH FRPSHWLWRU PHUHO\ SRVWHG LQIRUPDWLRQ
RQ KLV RZQ ZHEVLWH� ZKLFK LV SULPDULO\ DFFHVVHG E\ WKH WLJKWNQLW
GRJ EUHHGLQJ FRPPXQLW\ LQ WKH FRPSHWLWRU·V RZQ KRPHWRZQ� 7KH
FRXUW TXLFNO\ JUDQWV WKH FRPSHWLWRU·V PRWLRQ WR GLVPLVV� ILQGLQJ
WKDW KH ODFNHG VXIILFLHQW FRQWDFWV ZLWK WKH EXVLQHVV RZQHU·V KRPH
VWDWH IRU WKH FRXUWV VLWWLQJ LQ WKDW VWDWH WR H[HUFLVH MXULVGLFWLRQ
RYHU WKH FRPSHWLWRU� 8QIRUWXQDWHO\ IRU WKH EXVLQHVV RZQHU� KH
GRHV QRW KDYH WKH ILQDQFLDO PHDQV WR UHILOH KLV ODZVXLW³RU WR
OLWLJDWH LW³LQ WKH FRPSHWLWRU·V KRPH VWDWH� 7KH SRVWV VWD\ XS� WKH
LQIRUPDWLRQ FRQWLQXHV WR VSUHDG� DQG WKH EXVLQHVV RZQHU EHFRPHV
D SDULDK LQ WKH GRJ EUHHGLQJ FRPPXQLW\�

$FFRUGLQJ WR SHUVRQDO MXULVGLFWLRQ SUHFHGHQW� DV LW VWDQGV
SUHVHQWO\� WKH WULDO FRXUWPDGH WKH FRUUHFW GHFLVLRQ�� %XW WKH UHVXOW

� 7KLV VFHQDULR LV ORRVHO\ EDVHG RQ WKH IDFWV RI 7DPEXUR Y� 'ZRUNLQ� 6HH
7DPEXUR Y� 'ZRUNLQ� ��� )��G ���� ���²�� ��WK &LU� ������

� 6HH )('� 5� &,9� 3� ���E�����
� )RU D GLVFXVVLRQ RI WKLV SUHFHGHQW� VHH LQIUD 3DUW ,�
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LV ZKROO\ XQVDWLVI\LQJ� 7KH FRXUW ZDV XQDEOH WR DGMXGLFDWH D UHDO
KDUP FDXVHG WR WKH EXVLQHVV RZQHU VLPSO\ EHFDXVH WKH
FRPSHWLWRU·V KDUPIXO FRQGXFW WRRN SODFH RQ WKH LQWHUQHW� :RUVH
VWLOO� WKH EXVLQHVV RZQHU VTXDQGHUHG SUHFLRXV ILQDQFLDO UHVRXUFHV
LQ OLWLJDWLRQ RQO\ WR ILQG WKDW KLV VWDWH ODFNHG DXWKRULW\ WR HYHQ
KHDU KLV FDVH� $QG ZKLOH WKLV LV DQ DGPLWWHGO\ NRRN\ K\SRWKHWLFDO�
LW QHYHUWKHOHVV VHUYHV WR LOOXVWUDWH WKH QHFHVVLW\ IRU UHIRUP LQ WKH
PHVV\ DUHQD RI SHUVRQDO MXULVGLFWLRQ EDWWOHV VWHPPLQJ IURP
LQWHUQHW�EDVHG KDUPV�

3HUVRQDO MXULVGLFWLRQ LV D WKUHVKROG UHTXLUHPHQW IRU DQ\
FLYLO FRXUW·V FRQVWLWXWLRQDO H[HUFLVH RI DXWKRULW\ RYHU D GHIHQGDQW��
DQG RQH RI FLYLO SURFHGXUH·V PRVW IXQGDPHQWDO FRQFHSWV�� )RU WKH
ODVW VHYHQW\�ILYH \HDUV�� WKH 6XSUHPH &RXUW KDV EHHQ DFXWHO\
DZDUH RI SRWHQWLDO GLIILFXOWLHV LQ SHUVRQDO MXULVGLFWLRQ GRFWULQH LQ
D ZRUOG RI UDSLGO\ HYROYLQJ FRPPHUFH DQG WHFKQRORJ\�� ,W KDV EHHQ
ZHOO GRFXPHQWHG� KRZHYHU� WKDW UHFHQW³DQG� DW WLPHV�
LQFRQVLVWHQW³WUHQGV LQ 6XSUHPH &RXUW SHUVRQDO MXULVGLFWLRQ
MXULVSUXGHQFH KDYH VHUYHG WR IXUWKHU FRPSOLFDWH WKH GRFWULQH
UDWKHU WKDQ JHQHUDWH ZRUNDEOH VROXWLRQV�� 6XFK RYHUFRPSOLFDWLRQ
RIWHQ OHDGV WR XQSUHGLFWDELOLW\� ZKLFK ERWK LQFUHDVHV H[SHQVHV IRU
OLWLJDQWV DQG FUHDWHV DGGLWLRQDO ZRUN IRU WKH DOUHDG\
RYHUEXUGHQHG IHGHUDO FLYLO GRFNHW�� ,W DOVR IURQWORDGV WKH IRFXV RI
OLWLJDWLRQ VR WKDW XQ\LHOGLQJ WKUHVKROG LVVXHV EHFRPH WKH PDLQ
HYHQW DQG SUHYHQW MXGLFLDO FRQVLGHUDWLRQ RI D FDVH·V VXEVWDQWLYH
PHULWV��� 7KLV SUREOHP LV H[DFHUEDWHG ZKHQ OLWLJDWLRQ DULVHV RXW RI

� 6HH8�6�&2167� DPHQG�;,9� � �� VHH DOVR3HQQR\HU Y�1HII� ��8�6� ���� ��� �������
� 6HH �� -$0(6 :0� 0225( (7 $/�� 0225(·6 )('(5$/ 35$&7,&( � ������

������� /H[LV1H[LV� :KLOH SHUVRQDO MXULVGLFWLRQ LV UHTXLUHG ZLWK UHVSHFW WR D GHIHQGDQW� WKLV
QRWH DUJXHV WKDW LW PD\ EH XQQHFHVVDU\³DW OHDVW DV D WKUHVKROG LVVXH³RYHU D FLYLO DFWLRQ
JHQHUDOO\� 6HH LQIUD 3DUW ,,�

� 7KH 6XSUHPH &RXUW GHFLGHG ,QWHUQDWLRQDO 6KRH RQ 'HFHPEHU �� ����� 6HH
,QW·O 6KRH &R� Y� :DVKLQJWRQ� ��� 8�6� ���� ��� �������

� 6HH� H�J�� +HOLFRSWHURV 1DFLRQDOHV 'H &RORPELD� 6�$� Y� +DOO� ��� 8�6� ����
���²�� ������ �%UHQQDQ� -�� GLVVHQWLQJ� �H[SUHVVLQJ FRQFHUQ WKDW WKH PDMRULW\·V UHIXVDO
WR GLIIHUHQWLDWH EHWZHHQ ´UHODWHG WRµ DQG ´DULVH RXW RIµ VWDQGDUGV IRU VSHFLILF MXULVGLFWLRQ
´UHPRYH>G@ LWV GHFLVLRQ IURP WKH UHDOLW\ RI WKH DFWXDO IDFWVµ�� 6HH LQIUD 6HFWLRQ ,�% IRU D
PRUH FRPSUHKHQVLYH GLVFXVVLRQ RI VSHFLILF MXULVGLFWLRQ�

� 6HH� H�J�� .DWKHULQH )ORUH\� :KDW 3HUVRQDO -XULVGLFWLRQ 'RHV³$QG :KDW ,W
6KRXOG 'R� �� )/$� 67� 8� /� 5(9� ����� ���� ������� 6WHSKHQ (� 6DFKV� +RZ &RQJUHVV
6KRXOG )L[ 3HUVRQDO -XULVGLFWLRQ� ��� 1:� 8� /� 5(9� ����� ����²�� �������

� 6HH� H�J�� 'DQLHO .OHUPDQ� 5HWKLQNLQJ 3HUVRQDO -XULVGLFWLRQ� � -� /(*$/
$1$/<6,6 ���� ��� ������ �QRWLQJ WKH WHQGHQF\ RI FOHDU SHUVRQDO MXULVGLFWLRQ UXOHV WR
PLQLPL]H OLWLJDWLRQ FRVWV�� &DUD %D\OHV� &ULVLV WR &DWDVWURSKH� $V -XGLFLDO 5DQNV
6WDJQDWH� ¶'HVSHUDWLRQ· +LWV WKH %HQFK� /$:��� �0DU� ��� ������ KWWSV���ZZZ�ODZ����
FRP�DUWLFOHV���������DV�MXGLFLDO�UDQNV�VWDJQDWH�GHVSHUDWLRQ�KLWV�WKH�EHQFK >KWWSV���SHU
PD�FF�<:(��;5(;@ �GHVFULELQJ LQFUHDVLQJ FDVHORDGV ZLWK QR FRUUHVSRQGLQJ LQFUHDVH LQ
MXGJHVKLSV WKURXJKRXW 8�6� GLVWULFW FRXUWV��

�� 7KLV LV QRW WR VD\ WKDW PRUH FDVHV QHHG WR JR WR WULDO� RQO\ WKDW PRUH FDVHV
VKRXOG WUDYHO PRUH VPRRWKO\ WKURXJK WKH HDUOLHVW SURFHGXUDO VWDJHV RI OLWLJDWLRQ ZKHQ
VXFK VPRRWK WUDYHO LV ZDUUDQWHG� )RU D GLVFXVVLRQ RI WKH WUHQG DZD\ IURP FDVHV JRLQJ WR
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D GHIHQGDQW·V RQOLQH FRQGXFW��� ODUJHO\ EHFDXVH PXFK RI RXU
H[LVWLQJ SHUVRQDO MXULVGLFWLRQ MXULVSUXGHQFH LV JURXQGHG LQ
FRQFHSWV RI SK\VLFDOLW\ DQG D WDFWLOH FRQQHFWLRQ EHWZHHQ D MXGLFLDO
IRUXP� D GHIHQGDQW� DQG D FODLP���

&DVHV LQYROYLQJ DVVHUWLRQV RI SHUVRQDO MXULVGLFWLRQ
SUHGLFDWHG RQ LQWHUQHW�EDVHG FRQWDFWV KDYH EHFRPH HVSHFLDOO\
XQSUHGLFWDEOH��� -XULVGLFWLRQ WHVWV WKDW UHO\ RQ ´PLQLPXP
FRQWDFWVµ�� EHFRPH FRQIXVHG ZKHQ WKRVH PLQLPXP FRQWDFWV DUH
LQWDQJLEOH��� %XW� DV WKLV QRWH ZLOO DUJXH� PXFK RI WKLV FRQIXVLRQ LV
DYRLGDEOH��� 7KH SHUVRQDO MXULVGLFWLRQ LVVXH KDV EHFRPH D SUREOHP
SUHFLVHO\ EHFDXVH LW LV D WKUHVKROG PDWWHU��� 7KH WUDGLWLRQDO
SHUVRQDO MXULVGLFWLRQ DQDO\VLV UHTXLUHV D FRXUW WR ORRN DW D
GHIHQGDQW·V FRQWDFWV ZLWKLQ D IRUXP EXW ODFNV D XVHIXO� REMHFWLYH
WHVW IRU GHWHUPLQLQJ WKH W\SH RI FRQGXFW WKDW TXDOLILHV DV ´FRQWDFW�µ
$QG WKLV DQDO\VLV LV SHUIRUPHG DW WKH RXWVHW RI WKH FDVH� EHIRUH WKH
FRXUW KDV KDG DQ RSSRUWXQLW\ WR IRUP D FOHDU SLFWXUH RI WKH FDVH·V
XQGHUO\LQJ IDFWV RU PHULWV� :KLOH WUDGLWLRQDOO\ GHILQHG IXOO�ERUH
SHUVRQDO MXULVGLFWLRQ³WKH DXWKRULW\ WR DGMXGLFDWH D FODLP WR D
ILQDO MXGJPHQW³PXVW FRPSRUW ZLWK FRQVWLWXWLRQDO GXH SURFHVV

WULDO� VHH JHQHUDOO\ -RKQ +� /DQJEHLQ� 7KH 'LVDSSHDUDQFH RI &LYLO 7ULDO LQ WKH 8QLWHG
6WDWHV� ��� <$/( /�-� ��� ������ �H[DPLQLQJ KLVWRULFDO GHYHORSPHQWV UHVSRQVLEOH IRU WKH
WUHQG WRZDUG GUDVWLFDOO\ UHGXFHG UDWHV RI FLYLO MXU\ WULDOV��

�� 6HH $ODQ 0� 7UDPPHOO 	 'HUHN (� %DPEDXHU� 3HUVRQDO -XULVGLFWLRQ DQG WKH
´,QWHUZHEV�µ ��� &251(// /� 5(9� ����� ���� ������� 3HUVRQDO MXULVGLFWLRQ LV E\ QR PHDQV
WKH RQO\ GRFWULQH WKDW LV IDFLQJ WHFKQRORJ\�GULYHQ UHYROXWLRQ� 6HH� H�J�� 'DYLG 6� +DQ�
%UDQGHQEXUJ DQG 7HUURULVP LQ WKH 'LJLWDO $JH� �� %522.� /� 5(9� �� ������ �H[DPLQLQJ
WKH 6XSUHPH &RXUW·V UHFHQW WHFKQRORJ\�GULYHQ FKDQJHV WR )RXUWK $PHQGPHQW GRFWULQH DV
D WHPSODWH IRU UHLPDJLQLQJ )LUVW $PHQGPHQW LQFLWHPHQW GRFWULQH��

�� 6HH� H�J�� %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ����� ����
������ �´>7@KHUH PXVW EH ¶DQ DIILOLDWLRQ EHWZHHQ WKH IRUXP DQG WKH XQGHUO\LQJ FRQWURYHUV\�
SULQFLSDOO\� >DQ@ DFWLYLW\ RU DQ RFFXUUHQFH WKDW WDNHV SODFH LQ WKH IRUXP 6WDWH � � � �·µ �VHFRQG
DOWHUDWLRQ LQ RULJLQDO� �TXRWLQJ *RRG\HDU 'XQORS 7LUHV 2SHUDWLRQV� 6�$� Y� %URZQ� ��� 8�6�
���� ��� ��������� ,QW·O 6KRH &R� Y� :DVKLQJWRQ� ��� 8�6� ���� ��� ������ �´>'@XH SURFHVV
UHTXLUHV RQO\ WKDW LQ RUGHU WR VXEMHFW D GHIHQGDQW WR D MXGJPHQW LQ SHUVRQDP� LI KH EH QRW
SUHVHQW ZLWKLQ WKH WHUULWRU\ KH KDYH FHUWDLQ PLQLPXP FRQWDFWV ZLWK LW � � � � µ�� :KLOH WKH
&RXUW KDV DYRLGHG ODQJXDJH UHTXLULQJ OLWHUDO SK\VLFDO SUHVHQFH E\ GHIHQGDQWV� WKDW GRHV
VHHP WR EH WKH JHQHUDO WKUXVW RI WKH XQGHUO\LQJ HWKRV�

�� 7KLV WUHQG WRZDUG WKH XQSUHGLFWDEOH LV DUJXDEO\ DSSOLFDEOH WR VSHFLILF
MXULVGLFWLRQ GRFWULQH PRUH JHQHUDOO\� EXW UHFHQW WUHQGV LQ JHQHUDO MXULVGLFWLRQ KDYH PDGH
WKDW EUDQFK RI WKH SHUVRQDO MXULVGLFWLRQ WUHH PRUH SUHGLFWDEOH� 6HH $ODQ 0� 7UDPPHOO� $
7DOH RI 7ZR -XULVGLFWLRQV� �� 9$1'� /� 5(9� ���� ���²�� ������� VHH DOVR 7UDPPHOO 	
%DPEDXHU� VXSUD QRWH ��� DW ����²�� �QRWLQJ WKH FODULW\ RI JHQHUDO MXULVGLFWLRQ GRFWULQH
SRVW�'DLPOHU DQG *RRG\HDU��

�� 6HH ,QW·O 6KRH� ��� 8�6� DW ����
�� 7KH 6XSUHPH &RXUW VHHPV ZKROO\ XQVXUH RI ZKDW FRQVWLWXWHV D FRQWDFW ZLWK

UHVSHFW WR WKH LQWHUQHW� 6HH 7UDQVFULSW RI 2UDO $UJXPHQW DW ��� -� 0F,QW\UH 0DFK�� /WG�
Y� 1LFDVWUR� ��� 8�6� ��� ������ �1R� �������� �5REHUWV� &�-�� ´>$@UH :HE VLWHV WDUJHWHG
WR WKH 8QLWHG 6WDWHV"µ��

�� 6HH LQIUD 3DUW ,,,�
�� 6HH 6DFKV� VXSUD QRWH �� DW ����²���
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UHTXLUHPHQWV��� LW GRHV QRW QHFHVVDULO\ IROORZ WKDW WKLV PXVW
H[WHQG WR DOO SKDVHV RI DOO ´&DVHVµ RU ´&RQWURYHUVLHV�µ�� 7KH
MXGLFLDU\ PXVW KDYH SHUVRQDO MXULVGLFWLRQ RYHU WKH OLWLJDQW
VRPHZKHUH� ZKLFK LV ZK\ WKH VFRSH RI WKLV QRWH·V SURSRVDO LV
OLPLWHG WR FDVHV ZLWK GRPHVWLF OLWLJDQWV� VXFK WKDW WKHUH ZLOO
DOZD\V EH D GRPLFLOH��� VWDWH RI LQFRUSRUDWLRQ� RU SULQFLSDO SODFH RI
EXVLQHVV WR IDOO EDFN RQ��� :LWK WKDW VHFXULW\ LQ PLQG� LW VKRXOG EH
SRVVLEOH IRU FRXUWV WR DGMXGLFDWH SUHWULDO� RU SUH�MXGJPHQW�
LQWHUQHW�EDVHG FDVHV ZLWKRXW RIIHQGLQJ WKH &RQVWLWXWLRQ �DQG
ZLWKRXW XQQHFHVVDULO\ GLVPLVVLQJ WKH FODLPV��

7KHUH LV H[LVWLQJ VWDWXWRU\ SUHFHGHQW IRU WKH FRQFHSW RI
SUHWULDO DGPLQLVWUDWLRQ RI D FLYLO DFWLRQ� ´FRRUGLQDWHG RU
FRQVROLGDWHG SUHWULDO SURFHHGLQJVµ LQ PXOWLGLVWULFW OLWLJDWLRQ
�0'/���� :KLOH WKH FRPSDULVRQ EHWZHHQ 0'/ DQG FDVHV DULVLQJ
RXW RI RQOLQH FRQGXFW LV QRW SHUIHFW��� LW LV D KHOSIXO DLG LQ
HQYLVLRQLQJ D V\VWHP WKDW XVHV H[LVWLQJ SURFHGXUDO WRROV WR DGG
IOH[LELOLW\ WR DQ DUHD RI ODZ WKDW LV QHHGOHVVO\ ULJLG��� $ FRXUW·V
SUHWULDO FDVH PDQDJHPHQW DXWKRULW\ VKRXOG DSSO\ WR LQWHUQHW�
EDVHG FODLPV� VR WKDW FRXUWV FDQ EHJLQ WR H[DPLQH WKH PHULWV RI
WKH FODLPV EHIRUH GLVPLVVDO� 7R VROYH WKH WKHRUHWLFDO DQG
SUDFWLFDO SUREOHPV WKDW KDYH SODJXHG FRXUWV· SHUVRQDO
MXULVGLFWLRQ DQDO\VHV LQ FDVHV DULVLQJ IURP ZHE�EDVHG FRQGXFW�
FRXUWV VKRXOG XVH SUHFLVHO\ WKRVH FRPPXQLFDWLYH WRROV WKDW WKH
LQWHUQHW PDNHV SRVVLEOH� FRXSOHG ZLWK D ORZHUHG SURFHGXUDO EDU
LQVSLUHG E\ 0'/·V SUHWULDO MXULVGLFWLRQ���

�� (YHQ WKLV SUHPLVH LV QRW ZLWKRXW FRQWURYHUV\� 6HH 7UDPPHOO� VXSUD QRWH ���
���²�� �DFNQRZOHGJLQJ ´WKDW WKH DFWXDO FRQVWLWXWLRQDO VWDQGDUGV JRYHUQLQJ SHUVRQDO
MXULVGLFWLRQ DUH TXLWH OD[µ DQG FLWLQJ VFKRODUVKLS SRVLWLQJ WKDW 6XSUHPH &RXUW OLPLWV RQ
SHUVRQDO MXULVGLFWLRQ DUH FRQVWLWXWLRQDOO\ ´LQVSLUHG� EXW QRW FRPSHOOHG�µ DQG DUH WKHUHIRUH
´VXEMHFW WR UHYLVLRQ E\ &RQJUHVVµ �FLWLQJ +HQU\ 3� 0RQDJKDQ� )RUZDUG� &RQVWLWXWLRQDO
&RPPRQ /DZ� �� +$59� /� 5(9� �� �� ��������� 7KH SURSRVDO FRQWDLQHG LQ WKLV QRWH GRHV
QRW SXVK WKH ERXQGDULHV RI SHUVRQDO MXULVGLFWLRQ GRFWULQH TXLWH VR IDU� )RU DQ H[DPSOH RI
D SURSRVDO LQYROYLQJ PRUH VZHHSLQJ SHUVRQDO MXULVGLFWLRQ UHIRUP� VHH JHQHUDOO\ 6DFKV�
VXSUD QRWH � �DUJXLQJ IRU QDWLRQZLGH IHGHUDO SHUVRQDO MXULVGLFWLRQ WKDW UHOLHV RQ YHQXH
VWDWXWHV WR PDLQWDLQ IDLUQHVV LQ OLWLJDWLRQ��

�� 6HH 8�6� &2167� DUW� ,,,� � ��
�� 6HH *RRG\HDU 'XQORS 7LUHV 2SHUDWLRQV� 6�$� Y� %URZQ� ��� 8�6� ���� ���

������ �´)RU DQ LQGLYLGXDO� WKH SDUDGLJP IRUXP IRU WKH H[HUFLVH RI JHQHUDO MXULVGLFWLRQ LV
WKH LQGLYLGXDO·V GRPLFLOH � � � �µ��

�� 6HH 'DLPOHU $* Y� %DXPDQ� ��� 8�6� ���� ��� ������ �´7KH SDUDGLJP DOO�
SXUSRVH IRUXPV IRU JHQHUDO MXULVGLFWLRQ DUH D FRUSRUDWLRQ·V SODFH RI LQFRUSRUDWLRQ DQG
SULQFLSDO SODFH RI EXVLQHVV�µ��

�� 6HH �� 8�6�&� � �����
�� 7KH 0'/ VWDWXWH ZDV GHVLJQHG WR GHDO ZLWK LWV RZQ VHW RI VSHFLILF SUREOHPV�

VXFK DV DYRLGLQJ GXSOLFDWLYH SUHWULDO SURFHHGLQJV LQ VHSDUDWH� IDFWXDOO\ UHODWHG FDVHV� 6HH
,Q UH 3OXPELQJ )L[WXUHV &DVHV� ��� )� 6XSS� ���� ��� �-�3�0�/� ������

�� 6HH JHQHUDOO\ 5XOHV (QDEOLQJ $FW� 3XE� /� 1R� ������� �� 6WDW� ���� ������
�JUDQWLQJ 6XSUHPH &RXUW WKH SRZHU WR SURPXOJDWH SURFHGXUDO UXOHV IRU 'LVWULFW &RXUWV��

�� 6HH JHQHUDOO\ $QGUHZ '� %UDGW 	 '� 7KHRGRUH 5DYH� 7KH ,QIRUPDWLRQ�)RUFLQJ
5ROH RI WKH -XGJH LQ 0XOWLGLVWULFW /LWLJDWLRQ� ��� &$/,)� /� 5(9� ����� ���� ������



����@ 9,578$/ 35(75,$/ -85,6',&7,21 ���

3DUW , RI WKLV QRWH DGGUHVVHV WKH 6XSUHPH &RXUW·V
IRXQGDWLRQDO SHUVRQDO MXULVGLFWLRQ MXULVSUXGHQFH DQG WUDFNV WKH
WUHQGV IRXQG LQ VRPH RI LWV FRQWHPSRUDU\ GHFLVLRQV��� 3DUW ,,
LQYHVWLJDWHV WKH VRXUFHV RI ODZ UHOHYDQW WR SHUVRQDO MXULVGLFWLRQ
UHIRUP DQG FRQVLGHUV ZKDW WRROV DUH DYDLODEOH WR FUDIW D VROXWLRQ
IRU FRPPRQVHQVH SHUVRQDO MXULVGLFWLRQ UHIRUP� DQG SDUWLFXODUO\
IRFXVHV RQ 0'/·V XQGHUSLQQLQJV� 3DUW ,,, RIIHUV GUDIW SURSRVDOV
IRU OHJLVODWLRQ DQG FLYLO SURFHGXUH UXOHV WKDW SURYLGH D VROXWLRQ
WR WKH SUREOHP RI SHUVRQDO MXULVGLFWLRQ DQG LQWHUQHW�EDVHG
FRQGXFW� )LQDOO\� 3DUW ,9 FRQVLGHUV WKH SURSRVHG VROXWLRQ LQ
DFWLRQ LQ VHYHUDO K\SRWKHWLFDO VFHQDULRV�

,� 3(5621$/ -85,6',&7,21 -85,6358'(1&(� +,6725,&$/
%$&.*5281' $1'02'(51 75(1'6

3HUVRQDO MXULVGLFWLRQ VHUYHV DV D JDWHNHHSLQJPHFKDQLVP VR
WKDW D FRXUW GRHV QRW RYHUVWHS WKH ERXQGV RI LWV FRHUFLYH SRZHU DQG
H[HUW XQGHVHUYHG DXWKRULW\ RYHU D GHIHQGDQW��� 7KH WZR SULQFLSDO
UDWLRQDOHV IRU UHTXLULQJ SHUVRQDO MXULVGLFWLRQ DUH IDLUQHVV WR
GHIHQGDQWV DQG FRQFHUQ IRU VWDWH VRYHUHLJQW\��� (DFK RI WKHVH
UDWLRQDOHV LV JURXQGHG LQ WKH )RXUWHHQWK $PHQGPHQW·V GXH SURFHVV
FODXVH��� $ FRXUW FDQQRW EULQJ LWV FRHUFLYH SRZHU WR EHDU RQ D
GHIHQGDQW RYHU ZKRP LW ODFNV MXULVGLFWLRQ��� )RU H[DPSOH� D FRXUW LQ
&DOLIRUQLD PD\ QRW H[HUFLVH DXWKRULW\ RYHU D GHIHQGDQW IURP 1HZ
<RUN ZKR KDV QHLWKHU EHHQ WR &DOLIRUQLD QRU KDV KDG DQ\
PHDQLQJIXO FRQWDFWV ZLWK &DOLIRUQLD RU LWV FLWL]HQV��� 7KLV SURWHFWV
GHIHQGDQWV IURP DUELWUDU\ H[HUFLVH RI SRZHU E\ VWDWHV WKH\ KDYH
QHYHU DVVRFLDWHG ZLWK� DQG LW SURWHFWV D VWDWH·V RZQ OHJDO V\VWHP
IURP DQ\ LQWHUIHUHQFH IURP RWKHU VWDWHV��� ,Q RWKHU ZRUGV� D FRXUW
PXVW EH MXVWLILHG LQ H[HUFLVLQJ LWV DXWKRULW\ RYHU D GHIHQGDQW� DQG
D FRXUW RI RQH MXULVGLFWLRQ PD\ QRW DUELWUDULO\ H[HUFLVH DXWKRULW\

�GLVFXVVLQJ MXGJHV· XVH RI VRFLDO PHGLD DQG GHGLFDWHG 0'/ ZHEVLWHV LQ IDFLOLWDWLQJ
LQIRUPDWLRQ GLVVHPLQDWLRQ LQ 0'/ FDVHV��

�� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW ����� ���� Q�� �UHPDUNLQJ RQ
WKH 6XSUHPH &RXUW·V UHFHQW IOXUU\ RI DFWLYLW\ RQ SHUVRQDO MXULVGLFWLRQ��

�� 6HH %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ����� ���� �������
�� 6HH )ORUH\� VXSUD QRWH �� DW ����� %XW VHH -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR� ���

8�6� ���� ��� ������ �*LQVEXUJ� -�� GLVVHQWLQJ� �´>7@KH FRQVWLWXWLRQDO OLPLWV RQ D VWDWH FRXUW·V
DGMXGLFDWRU\ DXWKRULW\ GHULYH IURP FRQVLGHUDWLRQV RI GXH SURFHVV� QRW VWDWH VRYHUHLJQW\�µ��

�� 8�6� &2167� DPHQG� ;,9� � ��
�� 6HH �� -$0(6 :0� 0225( (7 $/�� 0225(·6 )('(5$/ 35$&7,&( � ������

������� /H[LV1H[LV �´%DVHV IRU -XULVGLFWLRQµ��
�� 6HH LG� �´>7@KH SHUVRQ RU SURSHUW\ PXVW KDYH WKH DGHTXDWH WHUULWRULDO

FRQQHFWLRQ ZLWK WKH VWDWH � � � �µ�� VHH DOVR %ULVWRO�0\HUV 6TXLEE� ��� 6� &W� DW ����²��
�KROGLQJ WKDW VSHFLILF MXULVGLFWLRQ UHTXLUHV D QH[XV EHWZHHQ HDFK SODLQWLII·V FODLP DQG WKH
GHIHQGDQW·V LQ�VWDWH FRQGXFW LQ D PDVV DFWLRQ LQYROYLQJ PDQ\ RXW RI VWDWH SODLQWLIIV��

�� 6HH8�6� &2167� DUW� ,9� � � �´)XOO )DLWK DQG &UHGLW VKDOO EH JLYHQ LQ HDFK 6WDWH
WR WKH SXEOLF $FWV� 5HFRUGV� DQG MXGLFLDO 3URFHHGLQJV RI HYHU\ RWKHU 6WDWH�µ��
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RYHU FLWL]HQV RI D GLIIHUHQW MXULVGLFWLRQ��� )URP WKHVH IRXQGDWLRQDO
SULQFLSOHV� FRXUWV KDYH GHYHORSHG WZR GLVWLQFW PRGHV RI SHUVRQDO
MXULVGLFWLRQ� JHQHUDO DQG VSHFLILF�

$� *HQHUDO -XULVGLFWLRQ

$ FRXUW ZLWK DXWKRULW\ LQ D GHIHQGDQW·V KRPH MXULVGLFWLRQ
LV VDLG WR KDYH JHQHUDO SHUVRQDO MXULVGLFWLRQ RYHU WKDW GHIHQGDQW���
)RU LQGLYLGXDO GHIHQGDQWV� JHQHUDO MXULVGLFWLRQ LV UHODWLYHO\
XQFRQWURYHUVLDO DQG LV EDVHG RQ WKH LQGLYLGXDO·V ´GRPLFLOH�µ WKDW
LV� WKH VWDWH ZKHUH WKH GHIHQGDQW UHVLGHV��� &RUSRUDWH GHIHQGDQWV�
KRZHYHU� DUH VXEMHFW WR JHQHUDO MXULVGLFWLRQ ZKHUHYHU WKH\ KDYH
´DIILOLDWLRQV ZLWK WKH 6WDWH � � � VR ¶FRQWLQXRXV DQG V\VWHPDWLF· DV
WR UHQGHU WKHP HVVHQWLDOO\ DW KRPH�µ�� 3ULRU WR ������� WKLV PHDQW
FRUSRUDWLRQV ZHUH VXEMHFW WR MXULVGLFWLRQ ZKHUHYHU WKH\ KDG
VXEVWDQWLDO EXVLQHVV DFWLYLWLHV��� 7KLV FRQFHSW ZDV IDLUO\
VWUDLJKWIRUZDUG XQWLO WKH 6XSUHPH &RXUW·V ���� GHFLVLRQ LQ
'DLPOHU $* Y� %DXPDQ XSHQGHG FRUSRUDWH JHQHUDO MXULVGLFWLRQ�
VXEVWDQWLDOO\ QDUURZLQJ LW WR LQFOXGH RQO\� ��� WKH HQWLW\·V VWDWH RI
LQFRUSRUDWLRQ� DQG ��� WKH VWDWH WKDW LV KRPH WR LWV SULQFLSDO SODFH
RI EXVLQHVV��� :KLOH WKH GHILQLWLRQ RI FRUSRUDWH JHQHUDO MXULVGLFWLRQ
LV QRW HVSHFLDOO\ LPSRUWDQW WR WKH SUREOHP RI VSHFLILF MXULVGLFWLRQ
DQDO\VLV ZLWK UHVSHFW WR LQWHUQHW�EDVHG FRQWDFWV� WKH 6XSUHPH
&RXUW·V UHFHQW GHFLVLRQV QDUURZLQJ SHUVRQDO MXULVGLFWLRQ DQG
DGRSWLQJ EULJKW OLQH UXOHV DUH SDUWLFXODUO\ QRWHZRUWK\���
&RQVHTXHQWO\� D VWDWXWRU\ UHPHG\ LV WKH DSSURSULDWH VROXWLRQ WR

�� 6HH� H�J�� 1LFDVWUR� ��� 8�6� DW ���²�� �.HQQHG\� -�� SOXUDOLW\ RSLQLRQ�
�VXPPDUL]LQJ WKH OLPLWV RI VWDWH VRYHUHLJQ SRZHU RYHU GHIHQGDQWV��

�� 6HH �� -$0(6 :0� 0225( (7 $/�� 0225(·6 )('(5$/ 35$&7,&( � ������
������� /H[LV1H[LV �´&RXUWV URXWLQHO\ H[HUFLVH JHQHUDO MXULVGLFWLRQ RYHU LQGLYLGXDO
GHIHQGDQWV ZKR DUH IRUXP GRPLFLOLDULHV � � � �µ��

�� ,G� � �������
�� *RRG\HDU 'XQORS 7LUHV 2SHUDWLRQV� 6�$� Y� %URZQ� ��� 8�6� ���� ��� ������

�TXRWLQJ ,QW·O 6KRH &R� Y� :DVKLQJWRQ� ��� 8�6� ���� ��� ��������
�� 7KLV QRWH DSSOLHV WKH GHFLVLRQ GDWH IRU 'DLPOHU DOWKRXJK WKH 'DLPOHU &RXUW

VHHPV WR LQGLFDWH WKDW WKH SULQFLSDO�SODFH�RI�EXVLQHVV�VWDWH�RI�LQFRUSRUDWLRQ WHVW ZDV
DOUHDG\ VHWWOHG ODZ DIWHU *RRG\HDU� 6HH 'DLPOHU $* Y� %DXPDQ� ��� 8�6� ���� ��� ������
�´7KH SDUDGLJP DOO�SXUSRVH IRUXPV IRU JHQHUDO MXULVGLFWLRQ DUH D FRUSRUDWLRQ·V SODFH RI
LQFRUSRUDWLRQ DQG SULQFLSDO SODFH RI EXVLQHVV�µ �FLWLQJ *RRG\HDU� ��� 8�6� DW ������ %XW
VHH 7UDPPHOO� VXSUD QRWH ��� DW ���²�� �QRWLQJ WKDW VRPH FRXUWV FRQWLQXHG WR DSSO\ PRUH
H[SDQVLYH JHQHUDO MXULVGLFWLRQ GRFWULQH LQ WKH ZDNH RI *RRG\HDU��

�� 6HH JHQHUDOO\� H�J�� 3KLOOLSV 3HWUROHXP &R� Y� 6KXWWV� ��� 8�6� ��� ������
�LQYROYLQJ D GHIHQGDQW� LQFRUSRUDWHG LQ 'HODZDUH DQG ZLWK LWV SULQFLSDO SODFH RI EXVLQHVV
LQ 2NODKRPD� LPSOLFLWO\ FRQFHGLQJ JHQHUDO MXULVGLFWLRQ LQ .DQVDV EDVHG RQ VXEVWDQWLDO
EXVLQHVV WLHV WR WKH VWDWH��

�� 'DLPOHU� ��� 8�6� DW ���²���
�� 6HH� H�J�� +HUW] &RUS� Y� )ULHQG� ��� 8�6� ��� �� ������ �FRQVWUDLQLQJ WKH

GHILQLWLRQ RI FRUSRUDWH FLWL]HQVKLS IRU GLYHUVLW\ MXULVGLFWLRQ DQG DFNQRZOHGJLQJ ´WKH
QHFHVVLW\ RI KDYLQJ D FOHDUHU UXOHµ LQ VXEMHFW�PDWWHU MXULVGLFWLRQ DQDO\VHV HYHQ WKRXJK
DQRPDORXV UHVXOWV DUH SUREDEOH��
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WKH SUREOHPV IDFLQJ FRXUWV FDOOHG XSRQ WR DGGUHVV FKDOOHQJHV WR
SHUVRQDO MXULVGLFWLRQ� *HQHUDO MXULVGLFWLRQ FDQ DOVR SOD\ DQ
LPSRUWDQW WKHRUHWLFDO³LI QRW IXQFWLRQDO³UROH LQ WKH SURSRVHG
IUDPHZRUN IRU LQWHUQHW�VSHFLILF SUHWULDO MXULVGLFWLRQ���

%� 7UDGLWLRQDO 6SHFLILF -XULVGLFWLRQ )UDPHZRUN

6SHFLILF MXULVGLFWLRQ LV PRUH FULWLFDO LQ LQWHUQHW�EDVHG
FDVHV��� 7KH VSHFLILF MXULVGLFWLRQ GRFWULQH DURVH GXULQJ WKH
WZHQWLHWK FHQWXU\ LQ UHVSRQVH WR DQ LQFUHDVLQJO\PRELOH SRSXODWLRQ
DQG D FRUUHVSRQGLQJ ULVH LQ LQWHUVWDWH DQG LQWHUQDWLRQDO FRUSRUDWH
DFWLYLW\��� 6SHFLILF MXULVGLFWLRQ JUDQWV D FRXUW DGMXGLFDWLYH DXWKRULW\
LQ D IRUXP ZKHUH WKH GHIHQGDQW KDV KDG ´FHUWDLQ PLQLPXP
FRQWDFWV ZLWK LW VXFK WKDW WKH PDLQWHQDQFH RI WKH VXLW GRHV QRW
RIIHQG ¶WUDGLWLRQDO QRWLRQV RI IDLU SOD\ DQG VXEVWDQWLDO MXVWLFH�·µ��
7KH PLQLPXP FRQWDFWV DQDO\VLV KDV HYROYHG LQWR D WKUHH�SDUW WHVW
WKDW FRQVLGHUV WKH IROORZLQJ� ��� ZKHWKHU ´WKH GHIHQGDQW KDV
¶SXUSRVHIXOO\ GLUHFWHG· >WKHLU@ DFWLYLWLHV DW UHVLGHQWV RI WKH IRUXPµ���
��� ZKHWKHU ´WKH OLWLJDWLRQ UHVXOWV IURP DOOHJHG LQMXULHV WKDW ¶DULVH
RXW RI RU UHODWH WR· WKRVH DFWLYLWLHVµ��� DQG ��� ZKHWKHU WKH H[HUFLVH
RI MXULVGLFWLRQ ZRXOG EH UHDVRQDEOH RU IDLU���

7KLV RXWZDUGO\ VLPSOH PLQLPXP FRQWDFWV WHVW LV DFWXDOO\
TXLWH GLIILFXOW WR DSSO\�� DQG LQYROYHV WKUHH VHSDUDWH SURQJV� HDFK
RI ZKLFK LV D VWDQGDUG UDWKHU WKDQ D UXOH��� :HUH WKH FRQWDFWV
VXIILFLHQW" :DV WKH OLWLJDWLRQ UHODWHG HQRXJK WR WKRVH FRQWDFWV"
(YHQ LI WKH DQVZHU WR HDFK RI WKHVH TXHVWLRQV LV ´\HV�µ VKRXOG WKH
FRXUW H[HUFLVH MXULVGLFWLRQ� RU VKRXOG LW GHFOLQH MXULVGLFWLRQ EDVHG

�� 6HH LQIUD 3DUWV ,,, DQG ,9�
�� 7KLV SUHPLVH LV DW OHDVW WUXH IRU WKH SXUSRVHV RI WKLV QRWH� ZKHUH K\SRWKHWLFDO

VROXWLRQV DUH FRQWDLQHG WR WKH UHDOP RI IHGHUDO GLYHUVLW\ FDVHV� $ SODLQWLII DWWHPSWLQJ WR
VXH D GHIHQGDQW LQ WKH SODLQWLII·V KRPH IRUXP ZLOO QHFHVVDULO\ EH DVVHUWLQJ VSHFLILF
MXULVGLFWLRQ RYHU D QRQ�IRUXP GHIHQGDQW�

�� 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW ����� VHH DOVR $UWKXU 7� YRQ0HKUHQ
	'RQDOG 7� 7UDXWPDQ� -XULVGLFWLRQ WR $GMXGLFDWH� $ 6XJJHVWHG $QDO\VLV� �� +$59� /� 5(9�
����� ����� ���� ������ �SURSRVLQJ ´D QHZ V\VWHP RI WHUPLQRORJ\µ LQ WKH UHDOP RI SHUVRQDO
MXULVGLFWLRQ DQG FRLQLQJ WKH SKUDVH ´VSHFLILF MXULVGLFWLRQµ��

�� ,QW·O 6KRH &R� Y� :DVKLQJWRQ� ��� 8�6� ���� ��� ������ �TXRWLQJ 0LOOLNHQ Y�
0H\HU� ��� 8�6� ���� ��� �������� VHH DOVR 7UDPPHOO� VXSUD QRWH ��� DW ���²�� ������
�DUJXLQJ WKDW LQ WKH VSHFLILF MXULVGLFWLRQ FRQWH[W LW LV UHDOO\ WKH ODZVXLW LWVHOI WKDW PXVW
EH ´DW KRPHµ LQ WKH IRUXP� ZLWK QR WKHRUHWLFDO QHHG IRU DQ\ FRQWDFWV E\ WKH GHIHQGDQW�
DOWKRXJK FRQFHGLQJ WKDW WKH 6XSUHPH &RXUW KDV QRW H[SOLFLWO\ HVSRXVHG WKLV YLHZ��

�� %XUJHU .LQJ &RUS� Y� 5XG]HZLF]� ��� 8�6� ���� ��� ������ �TXRWLQJ .HHWRQ
Y� +XVWOHU 0DJD]LQH� ,QF�� ��� 8�6� ���� ��� ��������

�� ,G� �TXRWLQJ +HOLFRSWHURV 1DFLRQDOHV GH &RORPELD� 6�$� Y� +DOO� ��� 8�6� ����
��� ��������

�� ,G� DW ���²�� ������ �FLWLQJ :RUOG�:LGH 9RONVZDJHQ &RUS� Y� :RRGVRQ� ���
8�6� ���� ��� ��������

�� 6HH $QGUHZ '� %UDGW� 7KH /RQJ $UP RI 0XOWLGLVWULFW /LWLJDWLRQ� �� :0� 	
0$5< /� 5(9� ����� ����²�� �������

�� 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW �����
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RQ VRPH KDUG�WR�SLQ�GRZQ QRWLRQ RI SUXGHQWLDO IDLUQHVV"�� 7KH
DV�DSSOLHG FRPSOH[LW\ RI WKH WHVW FRPELQHG ZLWK D KLVWRULFDO ODFN
RI EULJKW OLQH UXOHV KDV PDGH VSHFLILF MXULVGLFWLRQ PLQLPXP
FRQWDFWV DQDO\VLV PDGGHQLQJ HYHQ ZLWKRXW WKH ZULQNOH WKDW
LQWHUQHW FDVHV DGG³PDNLQJ WKRVH PLQLPXP FRQWDFWV YLUWXDO
UDWKHU WKDQ SK\VLFDO���

$OWKRXJK EULJKW OLQH UXOHV DUH DQDO\WLFDOO\ VLPSOH� WKH\ DUH
QRW QHFHVVDULO\ DOZD\V KHOSIXO� ,Q LWV ���� %ULVWRO�0\HUV 6TXLEE
&R� Y� 6XSHULRU &RXUW GHFLVLRQ� WKH 6XSUHPH&RXUW FUHDWHG RQH VXFK
EULJKW OLQH UXOH� QDUURZO\ FRQVWUXLQJ WKH WHVW·V ´DULVH RXW RI RU UHODWH
WRµ�� ODQJXDJH WR UHTXLUH D ´FRQQHFWLRQ EHWZHHQ WKH IRUXP DQG
VSHFLILF FODLPV DW LVVXHµ DV D FRQGLWLRQ IRU WKH H[HUFLVH RI SHUVRQDO
MXULVGLFWLRQ��� 7KDW FDVH FRQFHUQHG D PDVV DFWLRQ ZKHUH HLJKW\�VL[
&DOLIRUQLD SODLQWLIIV DQG VHYHUDO KXQGUHG QRQ�&DOLIRUQLD SODLQWLIIV
DOO DVVHUWHG LGHQWLFDO FODLPV DJDLQVW SKDUPDFHXWLFDO PDQXIDFWXUHU
%ULVWRO�0\HUV 6TXLEE��� 7KH &RXUW KHOG WKDW DOWKRXJK WKH QRQ�
&DOLIRUQLD SODLQWLIIV· LQMXULHV ZHUH WKH VDPH DV WKRVH RI WKH
&DOLIRUQLD UHVLGHQWV� &DOLIRUQLD FRXOG RQO\ DVVHUW MXULVGLFWLRQ RYHU
WKH &DOLIRUQLD SODLQWLIIV· FODLPV���

-XVWLFH 6RWRPD\RU� WKH ORQH GLVVHQWHU� FRQVLGHUHG WKH
&RXUW·V GHFLVLRQ WR EH LQFRQVLVWHQW ZLWK LWV SUHFHGHQW LQ .HHWRQ Y�
+XVWOHU 0DJD]LQH� ,QF�� ZKLFK KDG DOORZHG D QDWLRQZLGH
GHIDPDWLRQ VXLW LQ 1HZ +DPSVKLUH��� $OWKRXJK WKDW FDVH UHOLHG RQ
D SDUWLFXODU OHJDO QXDQFH UHJDUGLQJ WKH FDXVH RI DFWLRQ LWVHOI��� QRW
DSSOLFDEOH WR %ULVWRO�0\HUV 6TXLEE� SHUVRQDO MXULVGLFWLRQ LVVXHV DUH
DW OHDVW QRPLQDOO\ FRQVWLWXWLRQDO LQ QDWXUH� $QG D FRPPRQ ODZ WRUW

�� 6HH :RUOG�:LGH 9RONVZDJHQ� ��� 8�6� DW ��� �%UHQQDQ� -�� GLVVHQWLQJ�
�H[SUHVVLQJ FRQFHUQ WKDW WKH PDMRULW\·V QDUURZ GHILQLWLRQ DQG RYHUHPSKDVLV RI PLQLPXP
FRQWDFWV ZRXOG OHDG WR DQ RXWFRPH ZKHUH D GHIHQGDQW KDV ´YHWR SRZHUµ RYHU IRUD GHVSLWH
WKHLU IDLUQHVV DQG UHDVRQDEOHQHVV��

�� 6HH$�%HQMDPLQ6SHQFHU�-XULVGLFWLRQ DQG WKH ,QWHUQHW� 5HWXUQLQJ WR7UDGLWLRQDO
3ULQFLSOHV WR $QDO\]H 1HWZRUN�0HGLDWHG &RQWDFWV� ���� 8� ,//� /� 5(9� ��� ���²�� �������

�� +HOLFRSWHURV 1DFLRQDOHV 'H &RORPELD� 6�$� Y� +DOO� ��� 8�6� ���� ��� ������
�LQWHUQDO FLWDWLRQV RPLWWHG��

�� %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ����� ���� �������
,QWHUHVWLQJO\� WKH 6XSUHPH &RXUW GHFLGHG 'DLPOHU DIWHU %ULVWRO�0\HUV 6TXLEE KDG
FRPPHQFHG� ZLWK WKH UHVXOW WKDW WKH &DOLIRUQLD &RXUW RI $SSHDO ZDV IRUFHG WR UHYHUVH DQ
HDUOLHU ILQGLQJ WKDW &DOLIRUQLD KDG JHQHUDO MXULVGLFWLRQ RYHU %ULVWRO�0\HUV 6TXLEE� 6HH
LG� DW ���� �FLWLQJ 'DLPOHU $* Y� %DXPDQ� ��� 8�6� ��� �������� VHH DOVR %ULVWRO�0\HUV
6TXLEE &R� Y� 6XSHULRU &RXUW� ��� &DO� $SS� �WK ���� ��� �&W� $SS� ����� �XQDQLPRXV
WKUHH�MXGJH DSSHOODWH SDQHO ILQGLQJ LW ´GLIILFXOW WR VHH KRZ LW ZRXOG EH PRUH HIILFLHQW IRU
>%ULVWRO�0\HUV 6TXLEE@ WR OLWLJDWH WKH VDPH LVVXHV LQ PXOWLSOH IRUD WKURXJKRXW WKH
FRXQWU\µ SULRU WR 'DLPOHU GHFLVLRQ��

�� %ULVWRO�0\HUV 6TXLEE� ��� 6� &W� DW ���� �6RWRPD\RU� -�� GLVVHQWLQJ� �LQWHUQDO
FLWDWLRQ RPLWWHG��

�� ,G� DW ����²�� �PDMRULW\ RSLQLRQ��
�� ,G� DW ���� �6RWRPD\RU� -�� GLVVHQWLQJ� �FLWLQJ .HHWRQ Y� +XVWOHU 0DJD]LQH�

,QF�� ��� 8�6� ���� ��� ��������
�� 7KH ´VLQJOH SXEOLFDWLRQ UXOH�µ .HHWRQ� ��� 8�6� DW ���²�� QQ��²� �FLWLQJ

5(67$7(0(17 �6(&21'� 2) 72576 � ���$��� �$0� /� ,167� �������
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UXOH VXFK DV WKH RQH DW ZRUN LQ .HHWRQ ZLOO QRW VXSSODQW D
FRQVWLWXWLRQDO SURYLVLRQ� 7KXV� LW VHHPV WKDW ZKDW ZDV SHUPLVVLEOH
LQ .HHWRQ RXJKW WR EH SHUPLVVLEOH LQ %ULVWRO�0\HUV 6TXLEE�

-XVWLFH 6RWRPD\RU IRXQG WKH PDMRULW\·V UHOLDQFH RQ WKH
H[LVWHQFH RI PXOWLSOH SODLQWLIIV WR GLVWLQJXLVK %ULVWRO�0\HUV IURP
.HHWRQ WR EH D ´GLVWLQFWLRQ ZLWKRXW D GLIIHUHQFH�µ�� ,I WKH &RXUW³
RU WKH &RQVWLWXWLRQ³UHTXLUHG WKDW WKHUH EH D QH[XV EHWZHHQ WKH
FODLP DQG WKH IRUXP� LW GRHV QRW QHFHVVDULO\ IROORZ WKDW WKH
PXOWLSOLFLW\ RI SODLQWLIIV FKDQJHV WKH MXULVGLFWLRQDO FDOFXOXV� ,Q
RWKHU ZRUGV� LI LW LV WKH FODLP RYHU ZKLFK D FRXUW PXVW KDYH
MXULVGLFWLRQ� WKHQ %ULVWRO�0\HUV 6TXLEE VHHPV WR RYHUUXOH .HHWRQ�
:KLOH WKLV FRQXQGUXP GRHV QRW EHDU D XQLTXH UHODWLRQVKLS WR WKH
LQWHUQHW�VSHFLILF GRFWULQH� LW IXUWKHU LOOXVWUDWHV WKH 6XSUHPH
&RXUW·V LQIOH[LELOLW\ ZLWK SHUVRQDO MXULVGLFWLRQ GRFWULQH��� ,W PD\
DOVR EH UHOHYDQW IRU D YLUWXDO FRQWDFWV DQDO\VLV EHFDXVH WKH%ULVWRO�
0\HUV 6TXLEE PDMRULW\ VHHPHG WR HPSKDVL]H WKH ODFN RI RXW�RI�
VWDWH GHIHQGDQWV· SK\VLFDO FRQQHFWLRQ WR WKH IRUXP���

:KLOH WKH 6XSUHPH &RXUW KDV FHUWDLQO\ QDUURZHG WKH
DULVLQJ�RXW�RI SURQJ IRU SHUVRQDO MXULVGLFWLRQ� WKH GLUHFWLRQ WKH &RXUW
LV SXVKLQJ WKH SXUSRVHIXOO\�GLUHFWHG�DFWLYLWLHV SURQJ RI WKDW VDPH
WHVW LV IDU OHVV FHUWDLQ��� 7KH &RXUW LQ ���� UHYLVLWHG WKH FRQFHSW RI
VWUHDP�RI�FRPPHUFH�EDVHG FRQWDFWV LQ -� 0F,QW\UH 0DFKLQHU\� /WG�
Y� 1LFDVWUR� D GHFLVLRQ WKDW IDLOHG WR SURGXFH D PDMRULW\ RSLQLRQ EXW
GLG SURGXFH D OLYHO\ GHEDWH RQ WKH QDWXUH RI SXUSRVHIXO FRQWDFWV��� ,W
LV QRZ XQFOHDU ZKDW H[DFWO\ D SODLQWLII LV UHTXLUHG WR GHPRQVWUDWH WR
D VWDWH·V FRXUW WKDW ZRXOG FRQYLQFH LW WR H[HUFLVH MXULVGLFWLRQ EDVHG
RQ WKH GHIHQGDQW·V SXUSRVHIXO DYDLOPHQW RI WKDW VWDWH·V PDUNHWSODFH�

�� %ULVWRO�0\HUV 6TXLEE� ��� 6� &W� DW ���� �6RWRPD\RU� -�� GLVVHQWLQJ��
�� 6HH%ULHI RI $PLFL &XULDH &LYLO 3URFHGXUH 3URIHVVRUV LQ 6XSSRUW RI 5HVSRQGHQWV DW

��²��� %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ���� ������ �1R� ������� �DUJXLQJ
WKDW D ´FDXVDWLRQ UXOHµ DOORZLQJ IRU H[HUFLVH RI SHUVRQDO MXULVGLFWLRQ RQO\ RYHU FODLPV FDXVHG E\
GHIHQGDQW·V LQ�VWDWH FRQGXFW³DV RSSRVHG WR WKRVH PHUHO\ ´UHODWHG WRµ GHIHQGDQW·V LQ�VWDWH
FRQGXFW³ERWK ODFNV6XSUHPH&RXUWSUHFHGHQWDQGXQQHFHVVDULO\ OLPLWV IOH[LELOLW\ RI WKH H[LVWLQJ
WHVW�� :KLOH WKH &RXUW GLG QRW H[SOLFLWO\ DGRSW D ´FDXVDWLRQ UHTXLUHPHQW�µ LW GLG QHYHUWKHOHVV
VXEVWDQWLDOO\ OLPLW PXOWLVWDWH SODLQWLIIV· DELOLWLHV WR MRLQ WRJHWKHU LQ D FDXVH RI DFWLRQ DJDLQVW D
GHIHQGDQW LQ D MXULVGLFWLRQ ZKHUH WKDW GHIHQGDQW LV VXEMHFW RQO\ WR VSHFLILF MXULVGLFWLRQ�

�� 6HH %ULVWRO�0\HUV 6TXLEE� ��� 6� &W� DW ���� �GHWDLOLQJ YDULRXV UHOHYDQW DFWLRQV
WKDW QRQUHVLGHQWV KDG QRW WDNHQ LQ &DOLIRUQLD��

�� 6HH JHQHUDOO\ -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR� ��� 8�6� ��� ������ DQG
$VDKL 0HWDO ,QGXV� &R� Y� 6XSHULRU &RXUW RI &DO�� ��� 8�6� ��� ������� ZKHUH ERWK FDVHV
IDLOHG WR SURGXFH D PDMRULW\ RSLQLRQ FODULI\LQJ ZKDW FRQVWLWXWHV SXUSRVHIXO DYDLOPHQW LQ
WKH VWUHDP�RI�FRPPHUFH FRQWH[W�

�� &RPSDUH 1LFDVWUR� ��� 8�6� DW ��� �.HQQHG\� -�� SOXUDOLW\ RSLQLRQ� �´7KH
GHIHQGDQW·V WUDQVPLVVLRQ RI JRRGV SHUPLWV WKH H[HUFLVH RI MXULVGLFWLRQ RQO\ ZKHUH WKH
GHIHQGDQW FDQ EH VDLG WR KDYH WDUJHWHG WKH IRUXP � � � �µ�� ZLWK LG� DW ��� �*LQVEXUJ� -��
GLVVHQWLQJ� �´>:@KHQ D PDQXIDFWXUHU � � � DLPV WR VHOO LWV SURGXFW WR FXVWRPHUV LQ VHYHUDO
6WDWHV� LW LV UHDVRQDEOH ¶WR VXEMHFW LW WR VXLW LQ >DQ\@ RQH RI WKRVH 6WDWHV LI LWV DOOHJHGO\
GHIHFWLYH >SURGXFW@ KDV WKHUH EHHQ WKH VRXUFH RI LQMXU\�·µ �VHFRQG DQG WKLUG DOWHUDWLRQV LQ
RULJLQDO� �TXRWLQJ :RUOG�:LGH 9RONVZDJHQ &RUS� Y� :RRGVRQ� ��� 8�6� ���� ��� ���������
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DEVHQW SK\VLFDO SUHVHQFH E\ WKH GHIHQGDQW� 0XFK RI WKLV UHFHQW
SUHFHGHQW³IURP ZKLFK� XQIRUWXQDWHO\� IXWXUH SHUVRQDO MXULVGLFWLRQ
MXULVSUXGHQFH ZLOO QHFHVVDULO\ DULVH³GRHV QRW H[SOLFLWO\ GLVFXVV
LQWHUQHW MXULVGLFWLRQ LWVHOI� 2UDO DUJXPHQWV LQ1LFDVWUR� KRZHYHU� GR
VKHG VRPH OLJKW RQ WKH -XVWLFHV· RYHUDOO XQGHUVWDQGLQJ RI WKH
LQWHUQHW DW WKH WLPH� &KLHI -XVWLFH 5REHUWV� IRU H[DPSOH� VHHPHG
HVSHFLDOO\ SHUWXUEHG� ´>0@D\EH HYHU\ERG\ NQRZV WKLV H[FHSW PH� 'R
\RX � � DUH ZHEVLWHV WDUJHWHG WR WKH 8QLWHG 6WDWHV" � � � >/@HW·V VD\ >D
K\SRWKHWLFDO GHIHQGDQW@ SXW >DQ DGYHUWLVHPHQW@ RQ WKHLU ZHEVLWH LQ
(QJODQG� � � � >&@DQ·W , DFFHVV WKDW IURP KHUH"µ�� :LWK WKDW TXRWH LQ
PLQG� LW LV ZKROO\ XQVXUSULVLQJ WKDW WKH 6XSUHPH &RXUW KDV VHHPHG
KHVLWDQW WR IXOO\ JUDSSOHZLWK WKH LQWHUQHW LVVXH�:KLOH WKH&RXUW KDV
UHILQHG LWV FRQFHSWLRQ RI WKH LQWHUQHW VRPHZKDW VLQFH ����� LW VWLOO
GRHV QRW DSSHDU DOWRJHWKHU FRPIRUWDEOH LQ WKLV VSDFH���

&� $OWHUQDWLYHV WR WKH 7UDGLWLRQDO 7HVW� &DOGHU ´(IIHFWVµ DQG
=LSSR

%HIRUH GHOYLQJ LQWR WKH LQWHUQHW�VSHFLILF MXULVGLFWLRQDO
TXHVWLRQV� LW LV LPSRUWDQW WR QRWH DQ DOWHUQDWLYH SUH�LQWHUQHW
SHUVRQDO MXULVGLFWLRQ WHVW� WKH &DOGHU HIIHFWV WHVW��� 7KH &DOGHU
HIIHFWV WHVW HVWDEOLVKHV SDUDPHWHUV IRU MXULVGLFWLRQ RYHU D
GHIHQGDQW ZKR KDG QR SK\VLFDO FRQWDFWV ZLWK WKH IRUXP EDVHG RQ
D GHIHQGDQW·V ´LQWHQWLRQDO FRQGXFW � � � >WKDW LV@ FDOFXODWHG WR FDXVH
LQMXU\µ WR D SODLQWLII LQ WKH IRUXP VWDWH��� 7KH IDFW WKDW WKH WHVW
GRHV QRW UHTXLUH SK\VLFDO SUHVHQFH E\ WKH GHIHQGDQW KDV PDGH LW
DQ DWWUDFWLYH WHVW IRU LQWHUQHW�EDVHG FRQGXFW� KRZHYHU� LWV
DSSOLFDWLRQ LV FDELQHG E\ WKH UHTXLUHPHQW RI LQWHQWLRQDO FRQGXFW���
&DOGHU LWVHOI GHDOW ZLWK D OLEHO FODLP��� ,W LV SRVVLEOH WKDW WKH HIIHFWV
WHVW³RU DW OHDVW VRPHWKLQJ UHVHPEOLQJ DQ HIIHFWV WHVW³FRXOG EH
H[SDQGHG� ZLWKLQ WKH FRQWH[W RI LQWHUQHW�EDVHG FDVHV� WR
HQFRPSDVV D EURDGHU DUUD\ RI GHIHQGDQW DFWLYLW\ DQG FRQQHFWLYLW\

�� 7UDQVFULSW RI 2UDO $UJXPHQW DW ��� -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR� ���
8�6� ��� ������ �1R� ���������

�� 6HH 3DFNLQJKDP Y� 1RUWK &DUROLQD� ��� 6� &W� ����� ���� ������ �´7KH IRUFHV
DQG GLUHFWLRQV RI WKH ,QWHUQHW DUH VR QHZ� VR SURWHDQ� DQG VR IDU UHDFKLQJ WKDW FRXUWV
PXVW EH FRQVFLRXV WKDW ZKDW WKH\ VD\ WRGD\ PLJKW EH REVROHWH WRPRUURZ�µ��

�� &DOGHU Y� -RQHV� ��� 8�6� ���� ���²�� �������
�� ,G� DW ����
�� :KLOH DQ\ H[HUFLVH RI VSHFLILF MXULVGLFWLRQ UHTXLUHV SXUSRVHIXO DYDLOPHQW� WKH

SXUSRVH UHTXLUHPHQW VHHPV SDUWLFXODUO\ KHLJKWHQHG LQ WKH HIIHFWV WHVW FRQWH[W� 6HH� H�J��
3DQDYLVLRQ ,QW·O� /�3� Y� 7RHSSHQ� ��� )��G ����� ���� ��WK &LU� ����� �XVLQJ ´HIIHFWVµ WHVW
DQDO\VLV WR ILQG VSHFLILF MXULVGLFWLRQ SURSHU RYHU GHIHQGDQW IRU LQWHUQHW�RQO\ FRQWDFWV WR
&DOLIRUQLD LQ WUDGHPDUN GLOXWLRQ FDVH� ZKLFK� DOWKRXJK QRW D WRUW FDVH SHU VH� FRQWDLQHG
WKH UHTXLUHG LQWHQWLRQDO DFWLRQV RQ WKH SDUW RI GHIHQGDQW�� )RU D VXPPDU\ RI WKH 7RHSSHQ
FDVH� VHH *UHJ /DVWRZND� *RRJOH·V /DZ� �� %522.� /� 5(9� ����� ����²�� �������

�� 6HH &DOGHU� ��� 8�6� DW ����
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WKDW FDQ JLYH ULVH WR WKH H[HUFLVH RI SHUVRQDO MXULVGLFWLRQ��� 7KH
HIIHFWV WHVW·V OLPLWHG VFRSH� KRZHYHU� PDNHV LW D SRRU FDQGLGDWH DV
D WRRO IRU VZHHSLQJ GRFWULQDO DQG SURFHGXUDO FKDQJH�

7KH SULPDU\ LQWHUQHW�VSHFLILF DQDO\WLFDO IUDPHZRUN WKDW
IHGHUDO FRXUWV KDYH XVHG IRU GHWHUPLQLQJ SHUVRQDO MXULVGLFWLRQ LV
WKH =LSSR VOLGLQJ VFDOH WHVW��� 7KLV WHVW KDV EHHQ XVHG VR ZLGHO\��
WKDW LW LV XVHIXO WR FRQVLGHU WKH =LSSR FRXUW·V ODQJXDJH LQ WKH
UHOHYDQW SDVVDJH�

>7@KH OLNHOLKRRG WKDW SHUVRQDO MXULVGLFWLRQ FDQ EH FRQVWLWXWLRQDOO\
H[HUFLVHG LV GLUHFWO\ SURSRUWLRQDWH WR WKH QDWXUH DQG TXDOLW\ RI
FRPPHUFLDO DFWLYLW\ WKDW DQ HQWLW\ FRQGXFWV RYHU WKH ,QWHUQHW� 7KLV
VOLGLQJ VFDOH LV FRQVLVWHQW ZLWK ZHOO GHYHORSHG SHUVRQDO MXULVGLFWLRQ
SULQFLSOHV� $W RQH HQG RI WKH VSHFWUXP DUH VLWXDWLRQV ZKHUH D
GHIHQGDQW FOHDUO\ GRHV EXVLQHVV RYHU WKH ,QWHUQHW� ,I WKH GHIHQGDQW
HQWHUV LQWR FRQWUDFWV ZLWK UHVLGHQWV RI D IRUHLJQ MXULVGLFWLRQ WKDW
LQYROYH WKH NQRZLQJ DQG UHSHDWHG WUDQVPLVVLRQ RI FRPSXWHU ILOHV RYHU
WKH ,QWHUQHW� SHUVRQDO MXULVGLFWLRQ LV SURSHU� $W WKH RSSRVLWH HQG DUH
VLWXDWLRQV ZKHUH D GHIHQGDQW KDV VLPSO\ SRVWHG LQIRUPDWLRQ RQ DQ
,QWHUQHW :HE VLWH ZKLFK LV DFFHVVLEOH WR XVHUV LQ IRUHLJQ MXULVGLFWLRQV�
$ SDVVLYH :HE VLWH WKDW GRHV OLWWOH PRUH WKDQ PDNH LQIRUPDWLRQ
DYDLODEOH WR WKRVH ZKR DUH LQWHUHVWHG LQ LW LV QRW JURXQGV IRU WKH
H[HUFLVH SHUVRQDO MXULVGLFWLRQ� 7KH PLGGOH JURXQG LV RFFXSLHG E\
LQWHUDFWLYH :HE VLWHV ZKHUH D XVHU FDQ H[FKDQJH LQIRUPDWLRQ ZLWK WKH
KRVW FRPSXWHU� ,Q WKHVH FDVHV� WKH H[HUFLVH RI MXULVGLFWLRQ LV
GHWHUPLQHG E\ H[DPLQLQJ WKH OHYHO RI LQWHUDFWLYLW\ DQG FRPPHUFLDO
QDWXUH RI WKH H[FKDQJH RI LQIRUPDWLRQ WKDW RFFXUV RQ WKH :HE VLWH���

7KH =LSSR WHVW KDV EHFRPH DQ H[WUDRUGLQDULO\ SRSXODU
WHVW IRU FRXUWV WR LQYRNH� \HW LV IUDXJKW ZLWK QRWHZRUWK\
SUREOHPV��� )LUVW� WKH =LSSR FRXUW·V WHVW LV H[SOLFLWO\ GHULYHG IURP
WKH ´WUDGLWLRQDOµ DSSURDFK WR SHUVRQDO MXULVGLFWLRQ�� DQG�
DOWKRXJK LW GRHV FLWH RQH FDVH FRQFHUQLQJ LQWHUQHW FRQWDFWV³
3DQDYLVLRQ ,QWHUQDWLRQDO� /�3� Y� 7RHSSHQ³LW PDNHV QR PHQWLRQ
RI WKH HIIHFWV WHVW WKDW WKH FRXUW LQ 3DQDYLVLRQ XVHG��� :KLOH WKH
UHOLDQFH RQ WUDGLWLRQDO FRQFHSWV LV QRW LQKHUHQWO\ SUREOHPDWLF� LW

�� 6HH LQIUD 3DUW ,,,�
�� =LSSR0IJ� &R� Y� =LSSR 'RW &RP� ,QF�� ��� )� 6XSS� ����� ���� �:�'� 3D� ������
�� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW ����� ILJ�� �GHWDLOLQJ WKH

GLIIHUHQW YDULDWLRQV RI WKH =LSSR WHVW WKDW HDFK FLUFXLW FRXUW XVHV� DQG QRWLQJ WKDW WKH
)HGHUDO &LUFXLW ZDV³DW WKH WLPH RI SXEOLVKLQJ³WKH RQO\ FLUFXLW WKDW KDG QRW XVHG WKH WHVW��

�� =LSSR� ��� )� 6XSS� DW �����
�� )HGHUDO FRXUWV KDG FLWHG =LSSR ����� WLPHV DV RI 0D\ ��� ����� 6HH

OH[LVQH[LV�FRP >KWWSV���SHUPD�FF�8�*1�=5�4@ �VHDUFK ´=LSSR 0IJ� &R� Y� =LSSR 'RW &RP�
,QF�� ��� )� 6XSS� ���� �:�'� 3D� �����µ RQ /H[LV1H[LV� WKHQ IROORZ ´&LWLQJ 'HFLVLRQVµ
K\SHUOLQN XQGHU ´6KHSDUG·V�µ RQ WKH ULJKW�KDQG VLGH RI WKH SDJH��

�� =LSSR� ��� )� 6XSS� DW ����²��� VHH DOVR /LV Y� 'HOYHFFKLR� 1R� ����&9�����
�$:7�� ���� :/ �������� DW 
� �'� &RQQ� $XJ� ��� ����� �´>$@SSO\LQJ WKH =LSSR VOLGLQJ
VFDOH RI LQWHUDFWLYLW\ LV PHUHO\ WKH XVH RI D QHZ WRRO WR PHDVXUH D GHIHQGDQW·V FRPPHUFLDO
DFWLYLW\ ZLWKLQ WKH IRUXP VWDWH YLD LWV ZHEVLWH ZKLFK LV WKHQ WR EH DSSOLHG WR WUDGLWLRQDO
MXULVGLFWLRQ SULQFLSOHV�µ��

�� 6HH 3DQDYLVLRQ ,QW·O� /�3� Y� 7RHSSHQ� ��� )��G ����� ���� ��WK &LU� ������
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OHDYHV FRXUWV ZLWK D WHVW WKDW VRXQGV GHFHSWLYHO\ LQQRYDWLYH� EXW
WKDW LV QRW JURXQGHG LQ DQ\WKLQJ XQLTXH WR WKH LQWHUQHW FRQWH[W���
6HFRQG³DQG SHUKDSV WKH UHDVRQ ZK\ 3DQDYLVLRQ ZDV DEVHQW
IURP WKH DQDO\VLV��³WKH =LSSR FDVH DQG LWV VOLGLQJ VFDOH WHVW DUH
HVSHFLDOO\ DSSOLFDEOH³LI QRW IXOO\ FRQVWUDLQHG³WR H�FRPPHUFH
FDVHV��� )LQDOO\� =LSSR·V VOLGLQJ VFDOH WHVW VHHPV WR EH GLFWD���

7KH =LSSR VOLGLQJ VFDOH WHVW DQG WKH &DOGHU HIIHFWV WHVW ERWK
VHHP WR EH UHDGLO\ DSSOLFDEOH IRU FDVHV DULVLQJ RXW RI RQOLQH FRQGXFW�
,Q SUDFWLFH� KRZHYHU� QHLWKHU LV SDUWLFXODUO\ KHOSIXO� 7KH =LSSR WHVW
VLPSO\ DGGV QHZ ODQJXDJH DERXW ´:HE VLWHVµ WR WKH H[LVWLQJ PHVV\
IUDPHZRUN RI PDOOHDEOH VWDQGDUGV��� ZKLOH WKH &DOGHU WHVW
DFNQRZOHGJHV WKDW MXULVGLFWLRQ LV SRVVLEOH RYHU DQ DEVHQW GHIHQGDQW
DQG GRHV OLWWOH WR GHILQH WKH WHUPV XQGHU ZKLFK WKDW H[HUFLVH RI
MXULVGLFWLRQ LV FRQVWLWXWLRQDOO\ SHUPLVVLEOH��� %HFDXVH WKH FRXUWV
KDYH SXVKHG SHUVRQDO MXULVGLFWLRQ MXULVSUXGHQFH LQWR LWV SUHVHQW
XQZLHOG\ SUHGLFDPHQW� VWDWXWRU\ LQWHUYHQWLRQ LV WKH PRVW SUDFWLFDO
VWUDWHJ\ IRU LWV UHVFXH�

,,� 08/7,',675,&7 /,7,*$7,21 $6 $ 327(17,$/
)5$0(:25. )25 5(,0$*,1,1* ,17(51(7�%$6('
3(5621$/ -85,6',&7,21

3DUW , FRQVLGHUHG WKH UHOHYDQW SHUVRQDO MXULVGLFWLRQ WHVWV
WKDW DUH JURXQGHG LQ WKH &RQVWLWXWLRQ� EXW WKH &RQVWLWXWLRQ LV IDU
IURP WKH RQO\ UHOHYDQW VRXUFH RI ODZ LQ WKLV DUHD��� ,Q DGGLWLRQ WR
VDWLVI\LQJ WKH PHVV\ FRQVWLWXWLRQDO VWDQGDUGV RI GXH SURFHVV DQG
IDLUQHVV� FRXUWV DOVR UHTXLUH VWDWXWRU\ DXWKRULW\ IRU WKH H[HUFLVH RI
MXULVGLFWLRQ��� )RU IHGHUDO FRXUWV� ZKLFK DUH WKH SULPDU\ IRFXV RI
WKLV QRWH·V SURSRVDO��� WKLV PHDQV WKDW WKH\ HLWKHU ORRN WR WKH

�� ,QWHUDFWLYH ZHEVLWHV DUH UHDOO\ MXVW D QHZ WDNH RQ D WUDGLWLRQDO EXVLQHVV
WUDQVDFWLRQ� DQG SDVVLYH ZHEVLWHV DUH MXVW DGYHUWLVLQJ� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD
QRWH ��� DW �����

�� 3DQDYLVLRQ GHDOW ZLWK WUDGHPDUN LQIULQJHPHQW DQG QRW VSHFLILFDOO\ H�
FRPPHUFH� 6HH 3DQDYLVLRQ� ��� )��G DW �����

�� )RU D UHFHQW H[DPSOH RI D TXDVL�H�FRPPHUFH FDVH� VHH 6(& Y� 3OH[FRUSV� ���&9�
���� �&%$� �50/�� ���� :/ �������� 
��²�� �(�'�1�<� $XJ� �� ����� �XVLQJ =LSSR
VWDQGDUG WR HYDOXDWH LQWHUDFWLYLW\ RI GHIHQGDQWV· ZHE�EDVHG FRQWDFWV� VXFK DV )DFHERRN
DGYHUWLVHPHQWV DQG VDOHV RI DOOHJHGO\ IUDXGXOHQW FU\SWRFXUUHQF\ IURP GHIHQGDQWV· ZHEVLWH��

�� 7UDPPHOO	%DPEDXHU� VXSUDQRWH ��� DW ����� 6HH LG� IRU DPRUH FRPSUHKHQVLYH
FULWLFLVP RI =LSSR·V IODZV�

�� =LSSR0IJ� &R� Y� =LSSR 'RW &RP� ,QF�� ��� )� 6XSS� ����� ���� �:�'� 3D� ������
�� &DOGHU Y� -RQHV� ��� 8�6� ���� ��� �������
�� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW ����²�� �DUJXLQJ WKDW SHUVRQDO

MXULVGLFWLRQ GRFWULQH LQFOXGHV WKUHH VHSDUDWH WLHUV� ��� FRQVWLWXWLRQDO OLPLWDWLRQV� ���
´SUXGHQWLDO� FRPPRQ ODZ UHVWULFWLRQV WKDW DUH LQVSLUHG³EXW QRW UHTXLUHG³E\ WKH
&RQVWLWXWLRQµ� DQG ��� DGGLWLRQDO VWDWXWRU\ UHVWULFWLRQV��

�� 6HH )('� 5� &,9� 3� ��N�����$�� �&��
�� 7KH VFRSH RI WKLV QRWH LV OLPLWHG WR GLVFXVVLRQV RI WKH IHGHUDO FRXUW V\VWHP� ERWK

IRU UHDVRQV RI VLPSOLFLW\� DQG EHFDXVH DOO WKH K\SRWKHWLFDO DQG DFWXDO FODLPV GLVFXVVHG LQIUD
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ODQJXDJH RI VWDWH ORQJ�DUP VWDWXWHV��� RU VHHN D WDUJHWHG IHGHUDO
VWDWXWH DXWKRUL]LQJ WKHLU MXULVGLFWLRQ RYHU D VSHFLILF W\SH RI FDVH���
7KLV H[WUD OD\HU RI DQDO\VLV RQO\ IXUWKHU FRPSOLFDWHV WKH SHUVRQDO
MXULVGLFWLRQ TXDJPLUH� %XW ERWK WKH VWDWXWRU\ DXWKRUL]DWLRQ
HOHPHQW DQG WKH IHGHUDO MXGLFLDU\·V UXOH�PDNLQJ SRZHUV DUH WRROV
WKDW KDYH WKH SRWHQWLDO WR HIIHFWLYHO\PHQG VRPH RI WKH FRQIXVLRQ���
7KH\ FDQ IXQFWLRQ DV EXLOGLQJ EORFNV IRU D SXUSRVHIXOO\ FUDIWHG
SHUVRQDO MXULVGLFWLRQ GRFWULQH WKDW LV ERWK VHQVLEOH DQG VWLOO
FRPSRUWV ZLWK FRQVWLWXWLRQDO UHTXLUHPHQWV��� ,Q RWKHU ZRUGV�
&RQJUHVV� ZLWK DGGLWLRQDO LQSXW IURP WKH -XGLFLDO &RQIHUHQFH·V
&RPPLWWHH RQ 5XOHV RI 3UDFWLFH DQG 3URFHGXUH� FDQ IL[ WKLV���

$UPHG ZLWK WKH WRROV WR IL[ WKH SUREOHP� ZH FDQ IUDPH D
VROXWLRQ� 7KH SDWK WRZDUG DQ\ VROXWLRQ PXVW EHJLQ ZLWK DQ
DVVXPSWLRQ WKDW LW LV LQGHHG SRVVLEOH IRU D K\SRWKHWLFDO GHIHQGDQW
WR LQFXU FLYLO OLDELOLW\ PHUHO\ WKURXJK RQOLQH FRQGXFW��� ,I WKDW
GHIHQGDQW FDQ LQFXU OLDELOLW\ WKURXJK RQOLQH FRQGXFW DQG VXFK
OLDELOLW\ WULJJHUV D FDXVH RI DFWLRQ� WKHQ WKHUH PXVW EH D IRUXP
ZKHUH D K\SRWKHWLFDO SODLQWLII LV DEOH WR EULQJ D ODZVXLW FKDOOHQJLQJ
WKDW FRQGXFW��� 7KLV OLQH RI WKLQNLQJ� KRZHYHU� HYHQWXDOO\ EHJLQV WR
UDLVH TXHVWLRQV WKDW DUH GLIILFXOW WR DQVZHU� ERWK SKLORVRSKLFDOO\
DQG MXULVSUXGHQWLDOO\� $UH D GHIHQGDQW·V SXUHO\ GLJLWDO FRQWDFWV
ZLWK D SODLQWLII·V KRPH IRUXP HYHU VXIILFLHQW WR DXWKRUL]H WKDW
IRUXP WR H[HUFLVH MXULVGLFWLRQDO DXWKRULW\ RYHU WKH GHIHQGDQW" $UH
WKH ´HIIHFWVµ RI WKH GHIHQGDQW·V GLJLWDO FRQGXFW VXIILFLHQW WR WULJJHU
MXULVGLFWLRQ" ,W PD\ DOVR PDWWHU ZKHWKHU WKH GHIHQGDQW·V FRQGXFW
LQWHQWLRQDOO\ WDUJHWHG WKH SODLQWLII RU ZKHWKHU WKH GHIHQGDQW ZDV
DZDUH RI WKH SODLQWLII·V ORFDWLRQ� 7KHVH DUH LVVXHV WKDW OLWLJDQWV DQG
FRXUWV PXVW FRQIURQW XQGHU WKH WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ

ZLOO JHQHUDOO\ IDOO XQGHU WKH IHGHUDO FRXUWV· VXEMHFW�PDWWHU MXULVGLFWLRQ� ZKHWKHU EHFDXVH RI
GLYHUVLW\ RI FLWL]HQVKLS³DPRXQW LQ FRQWURYHUV\ FRQFHUQV DUH DGGUHVVHG LQIUD 3DUW ,,,³RU
EHFDXVH WKH FODLP LV VXEMHFW WR IHGHUDO VWDWXWH�

�� 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW �����
�� 6HH� H�J�� ��8�6�&� � �����G�����$� �DOORZLQJ FRXUWV WR H[HUFLVH LQ UHP MXULVGLFWLRQ

RYHU GRPDLQ QDPHV ZKHUH WKH RZQHU RI WKH GRPDLQ LV QRW VXEMHFW WR SHUVRQDO MXULVGLFWLRQ��
�� 6HH 5XOHV (QDEOLQJ $FW� �� 8�6�&� � �����
�� )RU DQ DUJXPHQW WKDW WKH FRQVWLWXWLRQDO OLPLWDWLRQV RQ FRXUWV DUH DFWXDOO\

TXLWH PLQLPDO DQG WKDW WKH VRXUFHV RI WKH PDMRULW\ RI OLPLWDWLRQV DUH HLWKHU FRXUW�PDGH RU
OHJLVODWLYH� VHH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW �����

�� 6HH +RZ WKH 5XOHPDNLQJ 3URFHVV :RUNV� 8�6� &28576� KWWS���ZZZ�XVFRXUWV�
JRY�UXOHV�SROLFLHV�DERXW�UXOHPDNLQJ�SURFHVV�KRZ�UXOHPDNLQJ�SURFHVV�ZRUNV
>KWWSV���SHUPD�FF�'4)���;�(@�

�� 7KHUH GR H[LVW WKRVH ZKR KDYH DUJXHG IRU DQ XQJRYHUQHG LQWHUQHW� EH\RQG
WKH DXWKRULW\ RI DQ\ FRXUW� , GR QRW DGYRFDWH WKDW DV D ZRUNDEOH DSSURDFK WR WKH LQWHUQHW
JHQHUDOO\� RU DV D SROLF\ DSSURDFK WR FLYLO OLWLJDWLRQ� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD
QRWH ��� DW ����� Q��� �FLWLQJ VHYHUDO DUWLFOHV IRU WKH XQJRYHUQHG LQWHUQHW SURSRVLWLRQ��

�� 7KH VDPH GXH SURFHVV WKDW SURWHFWV GHIHQGDQWV DOVR SURWHFWV FODLPDQWV· ULJKW
WR SDUWLFLSDWH LQ WKH OHJDO V\VWHP� 6HH 0XOODQH Y� &HQW� +DQQRYHU %DQN 	 7U� &R�� ���
8�6� ���� ��� �������
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IUDPHZRUNV��� EXW ZKLFK KDYH OHG FRXUWV WR LQFRQVLVWHQW DQG
XQSUHGLFWDEOH RXWFRPHV���

8QGHU WKH WUDGLWLRQDO IUDPHZRUN DQG H[LVWLQJ FDVH ODZ� LW LV
WHPSWLQJ WR YLHZ WKH VROXWLRQ WR WKH SHUVRQDO MXULVGLFWLRQ SUREOHP DV
DQ DOO�RU�QRWKLQJ FKRLFH��� 2Q WKH RQH KDQG� D VROXWLRQ FRXOG DOORZ
IRU SHUVRQDO MXULVGLFWLRQ RYHU GHIHQGDQWV ZKHUHYHU D SODLQWLII LV DEOH
WR FRPH LQWR FRQWDFW ZLWK³DQG EH KDUPHG E\³WKRVH GHIHQGDQWV·
RQOLQH FRQGXFW��� 2Q WKH RWKHU KDQG� D VROXWLRQ FRXOG FDWHJRULFDOO\
GLVPLVV PHUH YLUWXDO FRQWDFWV DV VXIILFLHQW PLQLPXP FRQWDFWV XQGHU
DQ\ FLUFXPVWDQFHV� OLPLWLQJ SHUVRQDO MXULVGLFWLRQ RQO\ WR IRUD LQ
ZKLFK GHIHQGDQWV DUH VXEMHFW WR JHQHUDO MXULVGLFWLRQ��� ,Q D VHQVH�
WKLV LV DQ DFFXUDWH SRUWUD\DO RI D FKRLFH WKDW IXQGDPHQWDOO\ WHWKHUV
LWVHOI WR WKH SUREOHPDWLF WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ WHVWV�
9LHZLQJ WKLV DV D ELQDU\ LVVXH FULHV RXW IRU VRPHRQH WR MXVW PDNH D
GHFLVLRQ� UHJDUGOHVV RI ZKR KDSSHQV WR EH WKH GHFLVLRQ�PDNHU³
ZKHWKHU WKDW LV WKH 6XSUHPH &RXUW DFWXDOO\ UHYLHZLQJ DQ LQWHUQHW
FRQWDFWV FDVH DQG VKDSLQJ WKH FRPPRQ ODZ GRFWULQH� RU &RQJUHVV
VHWWLQJ VWDWXWRU\ OLPLWDWLRQV RQ MXULVGLFWLRQ���

$� (VFDSLQJ WKH $OO�RU�1RWKLQJ 7UDS

%XW WKH FKRLFH LV QRW HLWKHU�RU MXULVGLFWLRQ RU QR
MXULVGLFWLRQ� WKHUH DUH PDQ\ SRVVLEOH VROXWLRQV� $W WKH YHU\ OHDVW�
WKHUH LV D WKLUG RSWLRQ� D IRUPXODWLRQ RI D ´MXULVGLFWLRQ
HYHU\ZKHUHµ SUHPLVH WKDW GRHV QRW LQYROYH VXFK ULJLG OLQH
GUDZLQJ� ,W VKRXOG EH SRVVLEOH WR IDVKLRQ D ZRUNDEOH OLPLWHG
SUHWULDO MXULVGLFWLRQ RYHU GHIHQGDQWV LQ LQWHUQHW FDVHV� 7KLV LV QRW
WR IRUHFORVH WKH SRVVLELOLW\ RI RWKHU VLPLODUO\ SUDJPDWLF VROXWLRQV
WR SHUVRQDO MXULVGLFWLRQ GRFWULQH� LW LV VLPSO\ WR RIIHU DQ LGHD IRU

�� 6HH VXSUD 3DUW ,�
�� &RPSDUH ,QVHW 6\V�� ,QF� Y� ,QVWUXFWLRQ 6HW� ,QF�� ��� )� 6XSS� ���� ��� �'�

&RQQ� ����� �ILQGLQJ SHUVRQDO MXULVGLFWLRQ RYHU WHFK FRPSDQ\ LQ &RQQHFWLFXW EDVHG RQ WKH
DFFHVVLELOLW\ RI WKH FRPSDQ\·V ZHEVLWH LQ &RQQHFWLFXW DQG WKH H[LVWHQFH RI D WROO�IUHH QXPEHU
DYDLODEOH WR &RQQHFWLFXW UHVLGHQWV��ZLWK ,'6 /LIH ,QV� &R� Y� 6XQDPHULFD� ,QF�� ��� )� 6XSS�
����� ���� �1�'� ,OO� ����� �ILQGLQJ QR SHUVRQDO MXULVGLFWLRQ LQ ,OOLQRLV EDVHG RQ FRPSDQ\·V
ZHEVLWH� WROO�IUHH QXPEHU� DQG WHOHYLVLRQ DGYHUWLVLQJ�� DII·G LQ SDUW� UHY·G LQ SDUW VXE QRP�
,'6 /LIH ,QV� &R� Y� 6XQDPHULFD /LIH ,QV� &R�� ��� )��G ��� ��WK &LU� ������

�� &I� 7UDPPHOO� VXSUD QRWH ��� DW ��� �DUJXLQJ WKDW JHQHUDO DQG VSHFLILF
MXULVGLFWLRQ OLH DORQJ D FRQVWLWXWLRQDO FRQWLQXXP� UDWKHU WKDQ UHSUHVHQWLQJ D ELQDU\ FKRLFH��

�� 7KLV LV HVVHQWLDOO\ D KLJKO\ H[SDQVLYH UHDG RQ WKH PLQLPXP FRQWDFWV
UHTXLUHPHQW RI VSHFLILF MXULVGLFWLRQ� IDU EH\RQG ZKDW WKH 6XSUHPH &RXUW KDV UHFRJQL]HG�
6HH� H�J�� :DOGHQ Y� )LRUH� ��� 8�6� ���� ���²�� ������ �KROGLQJ WKDW D SODLQWLII·V 1HYDGD
FLWL]HQVKLS LV LQVXIILFLHQW WR FUHDWH D FRQWDFW EHWZHHQ D *HRUJLD GHIHQGDQW EDVHG RQ FRQGXFW
WKDW RFFXUUHG H[FOXVLYHO\ LQ *HRUJLD��

�� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW �����
�� )RU IXUWKHU GLVFXVVLRQ RQ WKH WKHRU\ WKDW SHUVRQDO MXULVGLFWLRQ MXULVSUXGHQFH LV

JURXQGHG LQ MXGJH�PDGH FRPPRQ ODZ DQG QRW IXQGDPHQWDO FRQVWLWXWLRQDO FRQFHUQV� VHH
7UDPPHOO� VXSUD QRWH ��� DW ���� ��� Q���� �FLWLQJ 3DWULFN -� %RUFKHUV� -XULVGLFWLRQDO
3UDJPDWLVP� ,QWHUQDWLRQDO 6KRH·V +DOI�%XULHG /HJDF\� �� 8�&� '$9,6 /� 5(9� ���� ��� ��������
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IOH[LEOH MXULVGLFWLRQ LQ WKH FRQWH[W RI WKH LQKHUHQWO\ IOH[LEOH
PHGLXP RI WKH LQWHUQHW���

7KH LQWHUQHW LV D WRRO IRU FRPPXQLFDWLRQ��� $ ODZVXLW� UHDOO\
DQ\ GLVSXWH� LV D IRUP RI FRPPXQLFDWLRQ� ZKHUH DGYHUVH SDUWLHV
FRPPXQLFDWH WKHLU YHUVLRQV RI HYHQWV WR WKH FRXUW DQG WKH FRXUW
SURFHVVHV WKDW LQIRUPDWLRQ DQG FRPPXQLFDWHV EDFN WR WKH SDUWLHV³
DQG WR WKH SXEOLF³LWV RSLQLRQ UHJDUGLQJ ZKLFK SDUW\ LV ULJKW DQG
ZKLFK SDUW\ LV ZURQJ� ZKRVH VWRU\ ZLQV DQG ZKRVH ORVHV����
$OWKRXJK WKLV LV SHUKDSV DQ RYHUO\ UHGXFWLYH YLHZ RI OLWLJDWLRQ� LW LV
D XVHIXO DQDORJ\ IRU XQGHUVWDQGLQJ FODLPV WKDW DULVH VROHO\ IURP
ZHE�EDVHG FRQGXFW� 7KH LQWHUQHW DIWHU DOO LV FRQWULEXWLQJ WR PDQ\
RI WKH SUREOHPV ZLWK D WHUULWRULDO DSSURDFK WR MXULVGLFWLRQ� EXW LW
DOVR KDV D XQLTXH DELOLW\ WR SOD\ D NH\ UROH LQ WKHLU VROXWLRQ� 7KH
FRPPXQLFDWLRQ WRROV VSDZQHG E\ WKH LQWHUQHW KDYH VHW XV IUHH IURP
WHUULWRULDO OLPLWDWLRQV LQ PDQ\ ZD\V���� 8VHUV FDQ ´OLNHµ )DFHERRN
SRVWV WKDW WKHLU IULHQGV ZURWH LQ GLVWDQW VWDWHV���� $Q H�FRPPHUFH
FRQVXPHU FDQ RUGHU D QHZ VHW RI GLVKHV IURP D PDQXIDFWXUHU LQ
9LUJLQLD���� 6SRUWV IDQV FDQPDNH WKHLU RZQ ZHEVLWHV WR ZULWH DERXW
WKHLU IDYRULWH WHDPV���� %XW FRXUWV FDQ� DQG GR� XWLOL]H WKH
FRPPXQLFDWLYH SRZHU RI WKH LQWHUQHW DV ZHOO����

'XH SURFHVV FRQFHUQV RI IDLUQHVV DQG VRYHUHLJQW\ VKRXOG QRW
HOLFLW WKH VDPH DQDO\VLV ZLWK UHVSHFW WR FODLPV DULVLQJ IURP ZHE�
EDVHG FRQGXFW DV WKH\ GR IRU FODLPV ZKHUH D GHIHQGDQW KDG PRUH
WUDGLWLRQDO FRQWDFWV ZLWK D IRUXP UHVLGHQW� -XVWLFH %ODFN� ZULWLQJ
PRUH WKDQ VL[ GHFDGHV DJR� UHFRJQL]HG WKDW D FKDQJLQJ HFRQRP\
FRXOG EURDGHQ WKH UHDFK RI ZKDW FRQVWLWXWHV IDLU DQG UHDVRQDEOH

�� )RU DQ DUJXPHQW WKDW WKH IHGHUDO V\VWHP VKRXOG DOWRJHWKHU VFUDS SHUVRQDO
MXULVGLFWLRQ� VHH 6DFKV� VXSUD QRWH ��

�� ,W LV VSHFLILFDOO\ D WRRO IRU FRPSXWHUV WR FRPPXQLFDWH ZLWK RQH DQRWKHU� EXW
KXPDQ EHLQJV DUH RIWHQ WKH FDWDO\VWV IRU WKRVH FRPPXQLFDWLRQV� 6HH %HQ 7DUQRII� +RZ
WKH ,QWHUQHW :DV ,QYHQWHG� *8$5',$1 �-XO\ ��� ������ KWWSV���ZZZ�WKHJXDUGLDQ�FRP�WHFK
QRORJ\������MXO����KRZ�WKH�LQWHUQHW�ZDV�LQYHQWHG������DUSD�NDKQ�FHUI
>KWWSV���SHUPD�FF��1:&�%�11@�

��� )RU D GLVFXVVLRQ RI MXGJHV· UROHV LQ LQIRUPDWLRQ GLVVHPLQDWLRQ� VHH %UDGW 	
5DYH� VXSUD QRWH ���

��� 7KLV FRQFHSW RI GHFUHDVLQJ HPSKDVLV RQ WHUULWRULDO ERUGHUV RI FRXUVH SUHGDWHV
WKH LQWHUQHW� 6HH :RUOG�:LGH 9RONVZDJHQ &RUS� Y� :RRGVRQ� ��� 8�6� ���� ��� ������
�%UHQQDQ� -�� GLVVHQWLQJ� �´>%@RWK WKH QDWLRQDOL]DWLRQ RI FRPPHUFH DQG WKH HDVH RI
WUDQVSRUWDWLRQ DQG FRPPXQLFDWLRQ KDYH DFFHOHUDWHG LQ WKH JHQHUDWLRQ VLQFH ���� >ZKHQ
WKH &RXUW GHFLGHG D SUHYLRXV FDVH@�µ��

��� 6HH +RZ 'R , /LNH RU )ROORZ D 3DJH RQ )DFHERRN� )$&(%22.� +(/3 &75��
KWWSV���ZZZ�IDFHERRN�FRP�KHOS����������������"KHOSUHI VHDUFK	VU ��	TXHU\ OLNHV
>KWWSV���SHUPD�FF���36�3+=�@�

��� 6HH -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR� ��� 8�6� ���� ���²�� ������ �%UH\HU�
-�� FRQFXUULQJ� �H[SUHVVLQJ FRQFHUQ WKDW DQ ´$SSDODFKLDQ SRWWHUµ FRXOG IDFH OLDELOLW\ LQ
GLVWDQW IRUD EDVHG VROHO\ RQ WKH DFWV RI DQ LQWHUPHGLDU\ GLVWULEXWRU��

��� 6HH LQIUD 6HFWLRQ ,9�&�
��� 6HH� H�J�� (�'�1�<� /2&$/ &,9� 5� ����D� �´3DUWLHV VHUYLQJ DQG ILOLQJ SDSHUV

VKRXOG IROORZ WKH LQVWUXFWLRQV UHJDUGLQJ (OHFWURQLF &DVH )LOLQJ �(&)� SXEOLVKHG RQ WKH
ZHEVLWH RI HDFK UHVSHFWLYH &RXUW�µ��
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H[HUFLVH RI MXULVGLFWLRQ RYHU D QRQ�IRUXP GHIHQGDQW���� -XVWLFH
%ODFN·V SUHGLFWLRQ GLG QRW H[DFWO\ SDQ RXW���� $QG SHUKDSV LW LV
XQIDLU DQG LQ YLRODWLRQ RI GXH SURFHVV WR KDOH D GHIHQGDQW SK\VLFDOO\
LQWR FRXUW LQ D MXULVGLFWLRQ LQ ZKLFK WKH GHIHQGDQW KDG HQWLUHO\
GLJLWDO FRQWDFWV� %XW ZKDW LI WKH GHIHQGDQW� ZKRVH FRQWDFWV ZHUH
GLJLWDO� LV UHTXLUHG WR DSSHDU YLUWXDOO\� UDWKHU WKDQ SK\VLFDOO\�
EHIRUH WKH FRXUW" 7KHUH LV PHULW WR WKH YLHZ WKDW SRWHQWLDO
GHIHQGDQWV RXJKW WR KDYH VRPHPHDVXUH RI FRQWURO RYHU ZKHUH WKH\
DUH VXEMHFW WR ODZVXLWV���� DQG WKDW H[SRVXUH WR OLWLJDWLRQ LQ DQ\
IRUXP LQ ZKLFK WKHLU LQWHUQHW SUHVHQFH LV DFFHVVLEOH PD\ EH
FRQVLGHUHG RYHUEURDG���� 7KH FRXQWHUSRLQW WR WKDW SRVLWLRQ�
KRZHYHU� LV WKDW ZLWK LQFUHDVHG HDVH RI FRPPXQLFDWLRQ� QHDU
FRQVWDQW LQWHUQHW DFFHVV� DQG H[SDQVLRQ RI WKH NLQGV RI DFWLYLWLHV
WKDW ZH FDQ FRQGXFW RQOLQH³IURP FRPPHUFH WR GDWLQJ WR VRFLDO
PHGLD VKDULQJ³SRWHQWLDO GHIHQGDQWV DUH DOVR DEOH WR KDYH D
OHJLWLPDWH� DOEHLW YLUWXDO� LPSDFW RQ D JUHDWHU QXPEHU RI SRWHQWLDO
SODLQWLIIV LQ PRUH GLYHUVH IRUD WKDQ HYHU EHIRUH���� 7KHVH SODLQWLIIV
VKRXOG QRW EH SUHFOXGHG IURP KROGLQJ GHIHQGDQWV DFFRXQWDEOH
VROHO\ EHFDXVH WKH SODLQWLIIV DUH XQDEOH RU XQZLOOLQJ WR WUDYHO WR WKH
GHIHQGDQWV· IRUD�

%� 0XOWL�'LVWULFW /LWLJDWLRQ·V %DFNJURXQG DQG WKH 3UHWULDO
-XULVGLFWLRQ 3KHQRPHQRQ

,W LV SRVVLEOH WR KDYH D VWDWXWRU\ VROXWLRQ WKDW HPSRZHUV D
IHGHUDO FRXUW WR H[HUFLVH SUHWULDO MXULVGLFWLRQ RYHU DQ LQWHUQHW�EDVHG
FODLP� 7KHUH LV DOUHDG\ SUHFHGHQW IRU WKH H[HUFLVH RI SUHWULDO FRQWURO
RYHU SURFHHGLQJV E\ D FRXUW WKDW GRHV QRW KDYH SHUVRQDO MXULVGLFWLRQ�
)LIW\ \HDUV DJR� &RQJUHVV GUDIWHG WKH 0'/ VWDWXWH� �� 8�6�&�
6HFWLRQ �������� DQG FUHDWHG WKH -XGLFLDO 3DQHO RQ 0XOWLGLVWULFW
/LWLJDWLRQ �-30/���� VSHFLILFDOO\ WR ´HOLPLQDWH WKH SRWHQWLDO IRU
FRQIOLFWLQJ FRQWHPSRUDQHRXV SUHWULDO UXOLQJV E\ FRRUGLQDWH GLVWULFW

��� 6HH0F*HH Y� ,QW·O /LIH ,QV� &R�� ��� 8�6� ���� ��� ������ �´>$@ WUHQG LV FOHDUO\
GLVFHUQLEOH WRZDUG H[SDQGLQJ WKH SHUPLVVLEOH VFRSH RI VWDWH MXULVGLFWLRQ RYHU IRUHLJQ
FRUSRUDWLRQV DQG RWKHU QRQUHVLGHQWV� ,Q SDUW WKLV LV DWWULEXWDEOH WR WKH IXQGDPHQWDO
WUDQVIRUPDWLRQ RI RXU QDWLRQDO HFRQRP\ RYHU WKH \HDUV�µ��

��� 6HH� H�J�� %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ����� ����²
�� �������

��� 6HH� H�J�� 1LFDVWUR� ��� 8�6� DW ���²�� �DUJXLQJ WKDW D GHIHQGDQW·V SXUSRVHIXO
DFWLRQV� DQG QRW PHUHO\ ´KLV H[SHFWDWLRQVµ RU ZKDW LV ´IRUHVHHDEOH�µ DUH UHTXLUHG IRU VSHFLILF
SHUVRQDO MXULVGLFWLRQ��

��� 6HH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW �����
��� 6HH 5HXEHQ )LVFKHU�%DXP�:KDW ¶7HFK :RUOG· 'LG <RX *URZ 8S ,Q"� :$6+�

3267 �1RY� ��� ������ KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�JUDSKLFV������HQWHUWDLQPHQW�WHF
K�JHQHUDWLRQV�"XWPBWHUP �����HI����DI >KWWSV���SHUPD�FF�:88��<<�<@�

��� �� 8�6�&� � �����
��� 6HH $FW RI $SU� ��� ����� 3XE� /� 1R� ������� �� 6WDW� ���� ���²���
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DQG DSSHOODWH FRXUWV LQ PXOWLGLVWULFW UHODWHG FLYLO DFWLRQV�µ��� 6HFWLRQ
���� DXWKRUL]HV WKH -30/ WR LGHQWLI\ IDFWXDOO\�UHODWHG FDVHV WKDW
DUH SHQGLQJ VLPXOWDQHRXVO\ LQ GLIIHUHQW MXULVGLFWLRQV DQG WUDQVIHU
WKRVH FDVHV� VROHO\ IRU ´FRRUGLQDWHG RU FRQVROLGDWHG SUHWULDO
SURFHHGLQJV�µ WR D FRQYHQLHQW GLVWULFW� VR WKDW RQH MXGJH FDQ PDQDJH
DOO RI WKH VLPLODU FDVHV DW RQFH���� 7KH -30/ FDQ GR WKLV HYHQ RYHU
WKH REMHFWLRQ RI ERWK SODLQWLII DQG GHIHQGDQW���� $IWHU ´WKH FRQFOXVLRQ
RI � � � SUHWULDO SURFHHGLQJV�µ WKH WUDQVIHUHH FRXUW PXVW UHPDQG WKH
FDVHV EDFN WR WKHLU RULJLQDO GLVWULFWV���� ,Q HVVHQFH� VHFWLRQ ����
HQDEOHV D FRXUW WRPDQDJH D VLJQLILFDQW SRUWLRQ RI D FLYLO DFWLRQ EDVHG
RQO\ RQ SULQFLSOHV RI ´FRQYHQLHQFHµ DQG ´MXVW DQG HIILFLHQW FRQGXFW�µ
QRW IDLUQHVV RU GXH SURFHVV����

0'/ FRRUGLQDWLRQ RU FRQVROLGDWLRQ VWDUWV IURP D SUHPLVH
WKDW D FLYLO DFWLRQ LV DOUHDG\ SHQGLQJ LQ D IHGHUDO GLVWULFW FRXUW
VRPHZKHUH���� 7KLV VHHPV WR LPSO\ WKDW WKH WUDQVIHURU FRXUW FRXOG
SURSHUO\ H[HUFLVH SHUVRQDO MXULVGLFWLRQ���� %XW LW LV XQFOHDU ZKHWKHU
WKDW HYHQ PDWWHUV� 6R PXFK RI WKH SHUVRQDO MXULVGLFWLRQ
MXULVSUXGHQWLDO UKHWRULF YRLFHV FRQFHUQV DERXW GHIHQGDQWV IRUFHG WR
VKRZ XS WR FRXUWV WKDW GR QRW KDYH DXWKRULW\ RYHU WKHP���� %XW
ZKHQ D VWDWXWH FRQIHUV VSHFLILF DXWKRULW\ RQ D FRXUW WR FRQGXFW
SUHWULDO SURFHHGLQJV� VXGGHQO\ WKHVH FRQFHUQV VHHP WR HYDSRUDWH����
,Q WKH0'/ FRQWH[W� WKH IHGHUDO MXGLFLDU\ KDV QR SUREOHPPDQDJLQJ
D FDVH� FRQGXFWLQJ GLVFRYHU\� DSSURYLQJ VHWWOHPHQW DJUHHPHQWV�
HWF�� DOO ZLWKRXW LQYHVWLJDWLQJ³DQG OLNHO\ ZLWKRXW HYHU KDYLQJ³
SHUVRQDO MXULVGLFWLRQ� (YHQ WKH YHQXH WUDQVIHU VWDWXWH
FRQWHPSODWHV WUDQVIHU WR D GLVWULFW ´ZKHUH >WKH DFWLRQ@ PLJKW KDYH
EHHQ EURXJKW RU WR DQ\ GLVWULFW RU GLYLVLRQ WR ZKLFK DOO SDUWLHV KDYH
FRQVHQWHG�µ��� 3HUVRQDO MXULVGLFWLRQ³XQOLNH VXEMHFW�PDWWHU

��� ,Q UH 3OXPELQJ )L[WXUH &DVHV� ��� )� 6XSS� ���� ���²�� �-�3�0�/� ������
��� �� 8�6�&� � �����D��
��� 6HH� H�J�� ,Q UH $YLDWLRQ 3URGV� /LDE� /LWLJ� ��� )� 6XSS� ����� ���� �-�3�0�/�

����� �WUDQVIHUULQJ FDVH ´WR DYRLG WKH SRVVLELOLW\ RI GXSOLFLWRXV GLVFRYHU\ DQG XQQHFHVVDU\
LQFRQYHQLHQFH WR � � � ZLWQHVVHV�µ DOWKRXJK ´>D@OO SDUWLHV WR >WKH@ DFWLRQ RSSRVH>G@ WUDQVIHUµ��

��� �� 8�6�&� � �����D�� VHH DOVR /H[HFRQ ,QF� Y� 0LOEHUJ :HLVV %HUVKDG +\QHV
	 /HUDFK� ��� 8�6� ��� �� ������ �KROGLQJ WKDW� XQGHU WKH SODLQ PHDQLQJ RI � �����
WUDQVIHUHH FRXUWV PD\ QRW ´WUDQVIHUµ WKH FDVHV WR WKHPVHOYHV� UDWKHU WKDQ UHPDQGLQJ WR
WKH RULJLQDO GLVWULFW��

��� �� 8�6�&� � �����D��
��� 6HH LG�
��� 2U DW OHDVW WKDW SDUWLHV KDG FRQVHQWHG WR LWV MXULVGLFWLRQ�
��� 6HH� H�J�� -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR� ��� 8�6� ���� ��� ������ �%UH\HU�

-�� FRQFXUULQJ� �H[SUHVVLQJ FRQFHUQ WKDW DQ H[SDQVLRQ RI SHUVRQDO MXULVGLFWLRQ FRXOG OHDG WR
D FRQFOXVLRQ WKDW D ´.HQ\DQ FRIIHH IDUPHU�µ PDUNHWLQJ LWV SURGXFWV WR WKH 8QLWHG 6WDWHV
JHQHUDOO\� ZRXOG KDYH WR XQGHUVWDQG WKH VXEVWDQWLYH WRUW ODZ RI DOO ILIW\ VWDWHV��

��� 6HH %UDGW� VXSUD QRWH ��� DW ����²�� �H[SODLQLQJ WKDW� ZKLOH DOPRVW �� SHUFHQW RI
WKH QDWLRQZLGH IHGHUDO FLYLO GRFNHW FRQVLVWV RI 0'/ FDVHV ZKHUH WKH PDQDJLQJ FRXUW KDV QR
SHUVRQDO MXULVGLFWLRQ UHTXLUHPHQW� OHVV WKDQ�SHUFHQW RI WKRVH FDVHV DUH HYHU UHPDQGHG IRU WULDO��

��� �� 8�6�&� � �����D� �HPSKDVLV DGGHG��
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MXULVGLFWLRQ���³LV HYHQZDLYDEOH LI DQ XQZLWWLQJ GHIHQGDQW QHJOHFWV
WR DVVHUW D FKDOOHQJH DW WKH SURSHU WLPH���� :KDW LV JURXQGHG LQ ORIW\
FRQVWLWXWLRQDO LGHDOV LV TXLFNO\ DQG HDVLO\ RYHUFRPH E\ D FDUHIXOO\
ZRUGHG VWDWXWH RU VORSS\ PRWLRQ SUDFWLFH�

7KLV LV DOO WR VD\ WKDW LW VKRXOG EH HDV\ WR FUDIW QHZ
VWDWXWRU\ DQG 5XOHV����EDVHG VROXWLRQV WKDW DOORZ IRU WKH
SUDJPDWLF UHVROXWLRQ RI FDVHV DQG OLWLJDWLRQ RQ WKHLU PHULWV� ZKLOH
FKHFNLQJ DJJUHVVLYH OLWLJDWLRQ RI WKUHVKROG SHUVRQDO MXULVGLFWLRQ
FKDOOHQJHV� 7KH ERXQGV RI WKH &RQVWLWXWLRQ DUH D JRRG GHDO ORRVHU
WKDQ WKH 6XSUHPH &RXUW KDV GHILQHG WKHP WR EH LQ WKLV DUHD����
DQG QHZ UXOHV XVLQJ WKH LQWHUQHW WR GHDO ZLWK WKH SUREOHPV
LQKHUHQW WR LQWHUQHW�EDVHG PLQLPXP FRQWDFWV FDVHV FDQ SURGXFH
D V\VWHP WKDW PDNHV PRUH VHQVH WKDQ WKH RQH LQ ZKLFK FRXUWV DQG
OLWLJDQWV DUH FXUUHQWO\ IRUFHG WR RSHUDWH� 7KLV LV DOVR PHUHO\ D
VWDUWLQJ SRLQW� 7KH XQLTXH VWUXJJOHV WKDW FRXUWV KDYH IDFHG LQ
DSSO\LQJ SHUVRQDO MXULVGLFWLRQ GRFWULQH WR LQWHUQHW FDVHV DUH
HVSHFLDOO\ IL[DEOH� %XW DQ\ VXFK IL[HV FDQ KRSHIXOO\ IXQFWLRQ DV D
IRRWKROG IRU D PRUH WKRURXJK DQG FRPSUHKHQVLYH RYHUKDXO RI WKH
SHUVRQDO MXULVGLFWLRQ PRUDVV� :KLOH 1LFDVWUR GLG QRW GLUHFWO\
LQYROYH WKH LQWHUQHW� WKH IXWXUH RI ZHE�EDVHG OLWLJDWLRQ GLG VHHP
WR EH LQ WKH &RXUW·V SXUYLHZ���� 3HUKDSV D VROXWLRQ WR LQWHUQHW
MXULVGLFWLRQ FDQ OHDG WR IXUWKHU VROXWLRQV WKDW KHOS WR UHVROYH WKH
DIWHUPDWK RI 1LFDVWUR DQG KHDG RII DQ\ SRWHQWLDOO\ SUREOHPDWLF
6XSUHPH &RXUW UXOLQJ RQ WKH LVVXH�

,,,� $ 62/87,21 72 5()250 3(5621$/ -85,6',&7,21
'2&75,1( )25 7+( ,17(51(7 (5$

$� 5DWLRQDOH IRU &KDQJHV

:KLOH UHIRUP LV QHFHVVDU\ IRU SODLQWLIIV WR KDYH SURSHU
UHGUHVV� LW LV HTXDOO\ LPSRUWDQW WR PDLQWDLQ SURWHFWLRQV IRU
GHIHQGDQWV� OHVW WKH\ EH GUDJJHG LQWR FRXUW LQ VRPH IRUXP WKH\

��� &RPSDUH)('�5�&,9�3����E���� �GHIHQVH RI ´ODFN RI VXEMHFW�PDWWHU MXULVGLFWLRQµ��
ZLWK )('� 5� &,9� 3� ���E���� �GHIHQVH RI ´ODFN RI SHUVRQDO MXULVGLFWLRQµ�� DQG )('� 5� &,9� 3�
���K� �HVWDEOLVKLQJ WKDW WKH ���E���� GHIHQVH RI ODFN RI VXEMHFW�PDWWHU MXULVGLFWLRQ LV QRW
ZDLYDEOH EXW WKH ���E���� GHIHQVH RI ODFN RI SHUVRQDO MXULVGLFWLRQ LV��

��� 6HH� H�J�� 8IIQHU Y� /D 5HXQLRQ )UDQFDLVH� 6�$�� ��� )��G ��� ��²�� ��VW &LU� �����
�UHYHUVLQJ GLVWULFW FRXUW·V VXD VSRQWH GLVPLVVDO IRU ODFN RI SHUVRQDO MXULVGLFWLRQ ZKHQ WKH
GHIHQGDQW KDG IDLOHG WR UDLVH D SHUVRQDO MXULVGLFWLRQ FKDOOHQJH LQ SUH�DQVZHUPRWLRQ SUDFWLFH��

��� 7KH FDSLWDOL]HG ´5XOHµ GHQRWHV D UHIHUHQFH WR WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH�
��� 6HH� H�J�� $� %HQMDPLQ 6SHQFHU� -XULVGLFWLRQ WR $GMXGLFDWH� $ 5HYLVHG $QDO\VLV�

�� 8� &+,� /� 5(9� ���� ���²�� ������ �DUJXLQJ WKDW WKH &RQVWLWXWLRQ GRHV QRW SURWHFW
GHIHQGDQWV IURP LQFRQYHQLHQFH��

��� 6HH 7UDQVFULSW RI 2UDO $UJXPHQW DW ��� -� 0F,QW\UH 0DFK�� /WG� Y� 1LFDVWUR�
��� 8�6� ��� ������ �1R� �������� �-XVWLFH *LQVEXUJ� ´>7@KHUH DUH VRPH FDVHV� MXVW
EHJLQQLQJ³DW WKH EHJLQQLQJ VWDJHV� DUHQ·W WKHUH� LQYROYLQJ VDOHV WKURXJK WKH ,QWHUQHW"µ��
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KDYH QRWKLQJ WR GR ZLWK WR GHIHQG D ODZVXLW RI XQFHUWDLQ PHULW
WKDW WKH\ FDQQRW DIIRUG� ,Q 1LFDVWUR -XVWLFH %UH\HU ZDV
FRQFHUQHG ZLWK VPDOO EXVLQHVVHV DURXQG WKH ZRUOG EHLQJ IRUFHG
WR GHIHQG WKHPVHOYHV LQ WKH 8QLWHG 6WDWHV���� 7KDW LV D YDOLG
FRQFHUQ� %XW LW VHHPV WR LJQRUH WKH YHU\ UHDO KDUP VXIIHUHG E\
SODLQWLIIV� 0U� 1LFDVWUR� IRU H[DPSOH� ORVW IRXU ILQJHUV WR D PHWDO
VKHDULQJ PDFKLQH���� 7KDW LV� KRZHYHU� DQ H[WUHPH FLUFXPVWDQFH
DQG1LFDVWUR D XQLTXH FDVH� 7KLV QRWH VHHNV WR SURSRVH D VROXWLRQ
WR D PRUH PRGHVW SUREOHP� MXULVGLFWLRQDO FRQIXVLRQ ZKHUH WKH
DOOHJHG KDUP³DQG WKXV WKH GHIHQGDQW·V FRQWDFWV WR WKH IRUXP³
LV SXUHO\ GLJLWDO �QR SXQ LQWHQGHG ZLWK UHVSHFW WR WKH IDWH
VXIIHUHG E\ 0U� 1LFDVWUR·V GLJLWV��

%DODQFLQJ WKH FRQIOLFWLQJ FRQFHUQV RI SODLQWLIIV· YLQGLFDWLRQ
DQG GHIHQGDQWV· GXH SURFHVV ULJKWV UHTXLUHV UHZRUNLQJ VRPH RI WKH
SURFHGXUDO FRPSRQHQWV RI SHUVRQDO MXULVGLFWLRQ LQ IHGHUDO FRXUWV
UHODWLQJ WR FODLPV DULVLQJ RXW RI HQWLUHO\ YLUWXDO FRQGXFW���� 5HFDOO
WKDW� DV DQ DOWHUQDWLYH WR D VWDWH ORQJ�DUP VWDWXWH� WKH )HGHUDO
5XOHV RI &LYLO 3URFHGXUH SHUPLW D IHGHUDO FRXUW WR H[HUFLVH
SHUVRQDO MXULVGLFWLRQ RYHU D GHIHQGDQW ZKHQ WKDW H[HUFLVH LV
DXWKRUL]HG E\ D IHGHUDO VWDWXWH���� )RU H[DPSOH� WKHUH LV DOUHDG\ D
IHGHUDO VWDWXWH WKDW SURYLGHV IRU LQ UHP MXULVGLFWLRQ RYHU LQWHUQHW
GRPDLQ QDPHV LQ WUDGHPDUN LQIULQJHPHQW VXLWV���� &RQJUHVV
VKRXOG HQDFW D VLPLODU IHGHUDO VWDWXWH WR DXWKRUL]H WKH H[HUFLVH RI
LQ SHUVRQDP MXULVGLFWLRQ RYHU D GHIHQGDQW LQ ZKDWHYHU IRUXP D
SODLQWLII KDV DOOHJHG KDUP DULVLQJ RXW RI ZHE�EDVHG DFWLYLWLHV����

%HFDXVH WKLV VWDWXWH ZRXOG DXWKRUL]H SHUVRQDO MXULVGLFWLRQ
VSHFLILFDOO\ IRU FODLPV DULVLQJ RYHU WKH LQWHUQHW� SDUWLHV ZRXOG DOVR
EH SHUPLWWHG WR PDNH FRXUW DSSHDUDQFHV DQG FRQGXFW DOO SUHWULDO
SURFHHGLQJV UHPRWHO\���� ,QWHJUDO LQ WKH FRQVWLWXWLRQDO DQDO\VLV RI
GXH SURFHVV DUH WKH LGHDV RI IDLUQHVV DQG UHDVRQDEOHQHVV���� ,W LV
ERWK UHDVRQDEOH DQG IDLU WR UHTXLUH D &DOLIRUQLD�EDVHG GHIHQGDQW

��� 6HH LG� DW ���
��� 6HH 1LFDVWUR� ��� 8�6� DW ��� �*LQVEXUJ� -�� GLVVHQWLQJ��
��� 7KDW LV QRW WR VD\ WKDW VWDWH MXGLFLDULHV GR QRW SOD\ D UROH LQ ZHE�EDVHG

MXULVSUXGHQFH� KRZHYHU� IRU WKH VDNH RI VLPSOLFLW\� WKH VFRSH RI WKLV QRWH LV FRQVWUDLQHG
PDLQO\ WR GLVFXVVLRQV RI IHGHUDO FLYLO SURFHGXUH�

��� 6HH )('� 5� &,9� 3� ��N�����&��
��� 6HH �� 8�6�&� � �����G�����$�� VHH DOVR -DFRE +� 5RRNVE\� 'HILQLQJ 'RPDLQ�

+LJKHU (GXFDWLRQ·V %DWWOHV IRU &\EHUVSDFH� �� %522.� /� 5(9� ���� ���²�� ������
�VXPPDUL]LQJ WKH OHJLVODWLYH DGYHQW RI LQ UHP GRPDLQ QDPH MXULVGLFWLRQ��

��� 7KLV LGHD PD\ OLQH XS PRUH FRPIRUWDEO\ ZLWK WKH HIIHFWV WHVW WKDQ ZLWK WKH
PLQLPXP FRQWDFWV WHVW� EXW WKH FKRLFH RI DQDO\VLV LV LQFRQVHTXHQWLDO� D ´GLVWLQFWLRQ ZLWKRXW
D GLIIHUHQFH�µ %ULVWRO�0\HUV 6TXLEE &R� Y� 6XSHULRU &RXUW� ��� 6� &W� ����� ���� ������
�6RWRPD\RU� -�� GLVVHQWLQJ�� :KDWHYHU WKH IUDPHZRUN� WKH RXWFRPH LV VXFK WKDW WKH EDU IRU
HVWDEOLVKLQJ FRQWDFWV LV GUDVWLFDOO\ ORZHUHG LQ DQ LQWHUQHW FRQWH[W�

��� )URP D SXUHO\ SUDFWLFDO VWDQGSRLQW WKHUH ZRXOG QHHG WR EH VRPH LQIUDVWUXFWXUH
FKDQJHV LQ IHGHUDO FRXUWV� GLVFXVVLRQ RI ZKLFK LV EH\RQG WKH VFRSH RI WKLV QRWH�

��� 6HH� H�J�� :RUOG�:LGH 9RONVZDJHQ &RUS� Y� :RRGVRQ� ��� 8�6� ���� ��� �������
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ZKRVH LQWHUQHW FRQGXFW LQIOLFWV KDUP RQ D1HZ<RUN�EDVHG SODLQWLII
WR DSSHDU LQ D YLUWXDO FDSDFLW\ WR GHIHQG WKDW FRQGXFW LQ 1HZ <RUN�
WKH IRUXP WKDW WKH\ ZHUH DEOH WR UHDFK YLUWXDOO\³SDUWLFXODUO\ LI
WKLV YLUWXDO DSSHDUDQFH LV OLPLWHG WR SUHWULDO SURFHHGLQJV����
&RQWDLQLQJ WKH SURSRVDO WR SUHWULDO SURFHHGLQJV DFKLHYHV WZR NH\
JRDOV� )LUVW� VXFK D OLPLWDWLRQ VTXDUHV WKLV SURSRVDO ZLWK WKH
SUHFHGHQWLDO IUDPHZRUN VHW E\ 0'/ DQG VHFWLRQ �������� 6HFRQG� LW
FOHDUO\ VLJQDOV WR WKH 6XSUHPH &RXUW WKDW WKLV LV D OLPLWHG VROXWLRQ�
WKXV SHUPLWWLQJ WKH &RXUW WR DYRLG DQDO\]LQJ LW XQGHU WKH IXOO
JDPXW RI WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ GRFWULQH� 7KLV FRXOG EH
VWUXFWXUHG LQWR WKH H[LVWLQJ JHQHUDO YHQXH VWDWXWH ZLWK DGGLWLRQDO
FKDQJHV LQ 5XOH �·V MXULVGLFWLRQDO UHTXLUHPHQWV����

,Q DGGLWLRQ WR HQDEOLQJ D GLVWULFW FRXUW WR H[HUFLVH YLUWXDO
SUHWULDO MXULVGLFWLRQ RYHU D GHIHQGDQW� WKHUH VKRXOGDOVR EH D VHSDUDWH
VDIHJXDUG IRU GHIHQGDQWV DGGHG WR WKH H[LVWLQJ YHQXH WUDQVIHU
VWDWXWHV���� 7KH H[LVWLQJ VWDWXWRU\ DXWKRUL]DWLRQ IRU WUDQVIHU UHTXLUHV
HLWKHU ��� WKDW WKH WUDQVIHUULQJ FRXUW H[HUFLVH SHUVRQDO MXULVGLFWLRQ
LQ WKH WUDGLWLRQDO VHQVH RYHU D GHIHQGDQW���� RU ��� LI WKH WUDQVIHURU
GRHV QRW KDYH MXULVGLFWLRQ� WKHQ WKH WUDQVIHUHH FRXUW PXVW���� 7KH
SURSRVDO WKHUHIRUH LQFOXGHV DQ LQWHUQHW�VSHFLILF WUDQVIHU DQDORJ�
ZKHUH D FRXUW LV DXWKRUL]HG WR H[HUFLVH SUHWULDO LQWHUQHW SHUVRQDO
MXULVGLFWLRQ RQO\ RYHU D GHIHQGDQW ZKR FDQ WUDQVIHU D SURFHHGLQJ WR
D QHZYHQXH WKDW DOVR KDV SUHWULDO LQWHUQHW MXULVGLFWLRQ RU WUDGLWLRQDO
SHUVRQDO MXULVGLFWLRQ���� :KLOH LW PD\ EH XQOLNHO\ WKDW D FRXUW ZRXOG
KDYH UHDVRQ WR WUDQVIHU DQ DFWLRQ WR DQRWKHU MXULVGLFWLRQ WKDW RQO\
KDV SUHWULDO LQWHUQHW MXULVGLFWLRQ� WKH JRDO RI WKH SURSRVDO LV WR
SURYLGH DPSOH IOH[LELOLW\� 7KLV ZRXOG DOORZ D FRXUW ZKHUH DQ DFWLRQ
LV ILOHG WR DVVHVV ZKDW LV IDLU DQG UHDVRQDEOH WR WKH GHIHQGDQW
OLWLJDWLQJ LQ WKH SODLQWLII·V FKRLFH RI IRUXP DQG JLYH WKDW FRXUW WKH
IUHHGRP WR WUDQVIHU WKH ODZVXLW WR WKH GHIHQGDQW·V KRPH IRUXP LI LW
LV ZDUUDQWHG E\ D IDLUQHVV DQDO\VLV� 7KLV LV VRPHZKDW DQDORJRXV WR
WKH0'/ DQDO\VLV���� ZLWK DGGHG HPSKDVLV RQ IDLUQHVV� %HFDXVH WKLV

��� ´9LUWXDO DSSHDUDQFHµ LV OHIW LQWHQWLRQDOO\ XQGHILQHG DV LW LV PHDQW WR HQFRPSDVV D
UDQJH RI SRVVLEOH FRQWDFW� VXFK DV SKRQH� HPDLO� VN\SH RU RWKHU YLGHR FKDW� HWF� ,W VKRXOG EH D
IOH[LEOH VWDQGDUG WR EH ZRUNHG RXW E\ WKH SDUWLHV DQG WKH FRXUW WKDW WKH\ DUH EHIRUH�

��� 6HH �� 8�6�&� � �����
��� ,G� � ����� )('� 5� &,9� 3� ��
��� �� 8�6�&� � �����
��� ,G� � �����D��
��� ,G� � ����� VHH DOVR *ROGODZU� ,QF� Y� +HLPDQ� ��� 8�6� ���� ���²�� ������

�KROGLQJ WKDW � ���� LV QRW OLPLWHG WR VLWXDWLRQV ZKHUH WKH WUDQVIHURU FRXUW KDV MXULVGLFWLRQ��
��� :KLOH WKH WUDQVIHU WR D GLVWULFW KDYLQJ WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ ZRXOG

DOUHDG\ EH FRYHUHG E\ � ����� WKLV LV VRPHZKDW UHGXQGDQW� EXW GXH WR SRWHQWLDO IRU FRPSOLFDWLRQV
RYHU � ����·V DSSOLFDWLRQKHUH� LW VHHPVSUXGHQW WR LQFOXGH WKLV ODQJXDJH�6HH*ROGODZU� ���8�6�
DW ���²�� �+DUODQ� -�� GLVVHQWLQJ� �H[SUHVVLQJ FRQFHUQ IRU D MXULVGLFWLRQ�OHVV FRXUW·V H[HUFLVH RI
DXWKRULW\ RYHU WKH GHIHQGDQW LQ WKH WUDQVIHUUHG DFWLRQ��

��� 6HH �� 8�6�&� � �����D��
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LV D QHZ SURSRVDO� DQG RQH WKDW KDV WKH SRWHQWLDO IRU EXWWLQJ LQWR
FRQVWLWXWLRQDO GXH SURFHVV FRQFHUQV� DGGLQJ IDLUQHVV ODQJXDJH KHOSV
FRXUWV XVH WKHLU GLVFUHWLRQ WR DFW RQ FRQFHUQ IRU GHIHQGDQWV ZKLOH
DYRLGLQJ WKH FRPSOLFDWHG PLQLPXP FRQWDFWV DQDO\VLV����

,I WKH FRXUW LQ WKH RULJLQDO ILOLQJ GLVWULFW DSSURYHV D
WUDQVIHU WR WKH GHIHQGDQW·V KRPH GLVWULFW���� WKH SODLQWLII ZRXOG
WKHQ EH SHUPLWWHG WR PDNH DOO DSSHDUDQFHV YLUWXDOO\ XS WR WKH
SRLQW RI WULDO� 7KLV PLUURUV WKH IDLUQHVV FDOFXOXV WKDW DOORZV D
GHIHQGDQW WR EH YLUWXDOO\ KDOHG LQWR D IRUXP WKDW WKH\ FRQWDFWHG
YLUWXDOO\� $Q DGGLWLRQDO UHDVRQ IRU H[FXVLQJ WKH SODLQWLII IURP
SK\VLFDO DSSHDUDQFH� IROORZLQJ DQ LQWHUQHW�EDVHG SUHWULDO
WUDQVIHU� LV WKDW LQVWLWXWLQJ D ODZVXLW YLD WUDGLWLRQDO PHDQV ZKHUH
WKH GHIHQGDQW LV VXEMHFW WR JHQHUDO MXULVGLFWLRQ ZDV DOZD\V
DYDLODEOH WR WKH SODLQWLII DW WKH RXWVHW� EXW LQ WKH K\SRWKHWLFDO
VFHQDULR WKH\ FKRVH QRW WR WDNH WKDW RSWLRQ�

)LQDOO\� WKH SURSRVHG FKDQJHV ZRXOG LQFOXGH LQ 5XOH ��³
ZKLFK GHDOV ZLWK� LQWHU DOLD� GHIHQGDQWV· SUH�DQVZHU PRWLRQV WR
GLVPLVV³DGGLWLRQDO IHDWXUHV HQDEOLQJ GHIHQGDQWV WR WHVW WKH
WKUHVKROG TXHVWLRQ RI SUHWULDO MXULVGLFWLRQ LQ WKLV QHZ FRQWH[W�
EXLOW LQWR WKH H[LVWLQJ PRWLRQ WR GLVPLVV IRU SHUVRQDO
MXULVGLFWLRQ���� ,W LV QHFHVVDU\ WR SURYLGH GHIHQGDQWV ZLWK DQ
HIIHFWLYH FRQWH[W�VSHFLILF PRWLRQ WR GLVPLVV WKDW LV VXLWHG WR WKLV
QHZ IUDPHZRUN� %HFDXVH WKH EDU IRU PLQLPXP FRQWDFWV LV PXFK
ORZHU LQ WKH LQWHUQHW FRQWH[W���� WKHUH ZRXOG EH D SUHVXPSWLRQ LQ
IDYRU RI WKH SODLQWLII WKDW WKLV SURQJ KDV EHHQ PHW���� 7KLV VNHZV
WKH MXULVGLFWLRQDO DQDO\VLV �LQWHQWLRQDOO\� LQ WKH GLUHFWLRQ RI WKH
UHDVRQDEOHQHVV SURQJ� $ FRXUW FRXOG VWLOO KDYH WKH GLVFUHWLRQ WR
GLVPLVV D FODLP ZKHUH LW LV XQIDLU� XQUHDVRQDEOH� RU ZLOGO\
LQFRQYHQLHQW WR H[HUFLVH MXULVGLFWLRQ� +RZHYHU� WKLV SURWHFWV D
GHIHQGDQW IURP WKH SRWHQWLDO GDQJHU RI SODLQWLIIV EULQJLQJ
IULYRORXV ODZVXLWV LQ WKHLU KRPH IRUD VLPSO\ EHFDXVH LW LV FKHDSHU
DQG HDVLHU RQFH SUHWULDO LQWHUQHW MXULVGLFWLRQ LV DYDLODEOH�

��� $QG FHUWDLQO\ DYRLGLQJ DQ\ DSSOLFDWLRQ RI WKH =LSSR WHVW� 6HH =LSSR 0IJ� &R� Y�
=LSSR 'RW &RP� ,QF�� ��� )� 6XSS� ����� ���� �:�'� 3D� ������

��� )RU WKH VDNH RI VLPSOLFLW\� WUDQVIHU XQGHU WKLV SURSRVDO LV OLPLWHG WR WKH
GHIHQGDQW·V KRPH GLVWULFW� ,W FRXOG DOVR EH YLDEOH WR DOORZ IRU WUDQVIHU WR D FRQYHQLHQW GLVWULFW
WR ZKLFK QHLWKHU SDUW\ KDV WLHV� VLPLODU WR WKH 0'/ VWDWXWH� 6HH �� 8�6�&� � ����� 7KDW
TXHVWLRQ LV OHIW LQWHQWLRQDOO\ RSHQ�

��� 6HH )('� 5� &,9� 3� ���E�����
��� 7KHUH PXVW VWLOO EH VRPH FRQFHSW RI PLQLPXP FRQWDFWV� LI IRU QR RWKHU UHDVRQ

WKDW ZH DUH VDWLVILHG WKDW WKLV LV WKH GHIHQGDQW WKDW WKH SODLQWLII ZDQWV WR VXH�
��� 7KLV PD\ EH SDUWLFXODUO\ WUXH LQ WKH SOHDGLQJ VWDJH EHIRUH SODLQWLII·V DOOHJDWLRQV

KDYH EHHQ VXEMHFWHG WR PHDQLQJIXO WHVWLQJ�
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%� 3URSRVHG 6WDWXWRU\ &KDQJHV���

7KH IROORZLQJ SURSRVHG FKDQJHV DUH D WKRXJKW H[SHULPHQW
DQG D VWDUWLQJ SRLQW� 7KH\ DUH QRW PHDQW WR EH OLWHUDO VXJJHVWLRQV
WR &RQJUHVV� EXW UDWKHU VXJJHVWLRQV IRU D SDWK WKDW FRXOG OHDG WR
SUDJPDWLF SUREOHP VROYLQJ LQ WKLV GLIILFXOW GRFWULQDO DUHD�

$1 $&7
7R SURYLGH IRU D GHFUHDVH LQ H[FHVVLYH OLWLJDWLRQ RYHU

SHUVRQDO MXULVGLFWLRQ LQ WKH FRQWH[W RI FLYLO DFWLRQV DULVLQJ RXW RI
D GHIHQGDQW·V DOOHJHG FRQGXFW WDNLQJ SODFH RQ WKH LQWHUQHW� DQG
WR VLPSOLI\ DQDO\VLV RI WKH WKUHVKROG TXHVWLRQ RI ZKHWKHU RU QRW
WKH FRXUW VKRXOG EH DEOH WR H[HUFLVH DGMXGLFDWLYH DXWKRULW\ RYHU
WKH GHIHQGDQW�

%H LW HQDFWHG E\ WKH 6HQDWH DQG +RXVH RI 5HSUHVHQWDWLYHV
RI WKH 8QLWHG 6WDWHV RI $PHULFD LQ &RQJUHVV DVVHPEOHG� 7KDW
6HFWLRQ ���� RI &KDSWHU �� RI 7LWOH �� RI WKH 8QLWHG 6WDWHV
&RGH���� LV DPHQGHG E\ LQVHUWLQJ WKHUHLQ DIWHU � �����E�����

� �����E�����$�� 3UHWULDO ,QWHUQHW -XULVGLFWLRQ���

�¶$ FLYLO DFWLRQ PD\ EH EURXJKW LQ ²·���� WKH MXGLFLDO GLVWULFW LQ
ZKLFK D VXEVWDQWLDO SDUW RI HYHQWV RU RPLVVLRQV JLYLQJ ULVH WR WKH FODLP
KDYH RFFXUUHG IRU WKH SXUSRVHV RI SUHWULDO SURFHHGLQJV RQO\� SURYLGHG
WKDW WKH GHIHQGDQW ZDV QRW SK\VLFDOO\ SUHVHQW LQ WKH GLVWULFW DQG
VXEMHFW WR LWV WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ� DQG WKDW WKH FLYLO DFWLRQ
DURVH IURP WKH GHIHQGDQW·V DOOHJHG ,QWHUQHW� RU :HE�EDVHG FRQWDFWV
ZLWK WKH IRUXP�

� �����E�����%��

1RWKLQJ LQ � �����E�����$� VKRXOG EH UHDG WR SUHFOXGH WKH SDUWLHV
IURPZDLYLQJ REMHFWLRQV WR SHUVRQDO MXULVGLFWLRQ DQG DOORZLQJ WKH FRXUW
H[HUFLVLQJ SUHWULDO ,QWHUQHW MXULVGLFWLRQ WR LQVWHDG H[HUFLVH WUDGLWLRQDO
SHUVRQDO MXULVGLFWLRQ�

%H LW HQDFWHG E\ WKH 6HQDWH DQG +RXVH RI 5HSUHVHQWDWLYHV RI WKH
8QLWHG 6WDWHV RI $PHULFD LQ &RQJUHVV DVVHPEOHG� 7KDW 6HFWLRQ
&KDSWHU �� RI 7LWOH �� RI WKH 8QLWHG 6WDWHV &RGH� LV DPHQGHG E\
LQVHUWLQJ WKHUHLQ DIWHU � �����

��� )RUPDWWLQJ LQVSLUDWLRQ LV GUDZQ ODUJHO\ IURP WKH0'/VWDWXWHV�6HH$FW RI$SU� ���
����� 3XE� /� 1R� ������� �� 6WDW� ���� ���²��� 7KLV SURSRVDO DOVR GUDZV KHDYLO\ IURP WKH ZRUN
RI 6WHSKHQ (� 6DFKV� 6HH 6DFKV� VXSUD QRWH �� :KLOH 3URIHVVRU 6DFKV PD\ JR XQQHFHVVDULO\ IDU
LQ HOLPLQDWLQJ VWDWH�EDVHG WHUULWRULDO SHUVRQDO MXULVGLFWLRQ LQ IDYRU RI QDWLRQZLGH MXULVGLFWLRQ� KH
KDV FHUWDLQO\ FRQVLGHUHG WKHVH LVVXHV LQ D FUHDWLYH DQG KHOSIXO PDQQHU�

��� �� 8�6�&� � �����
��� 8VLQJ WKH ZRUG MXULVGLFWLRQ LQ WKLV FRQWH[W RI WKH YHQXH VWDWXWH LV SRWHQWLDOO\

SUREOHPDWLF� KRZHYHU� RWKHU VXEVHFWLRQV RI � ���� GR PDNH XVH RI SHUVRQDO MXULVGLFWLRQ
LGHDV� 6HH �� 8�6�&� � �����F�����

��� �� 8�6�&� � �����E��
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� ����� 7UDQVIHU RI 9HQXH IRU 3UHWULDO ,QWHUQHW 3URFHHGLQJV

7KH GLVWULFW FRXUW RI D GLVWULFW LQ ZKLFK LV ILOHG D FDVH DVVHUWLQJ
,QWHUQHW MXULVGLFWLRQ RYHU SUHWULDO SURFHHGLQJV PD\� LI LW EH LQ WKH
LQWHUHVW RI MXVWLFH RU IDLUQHVV� WUDQVIHU VXFK FDVH WR DQ\ GLVWULFW RU
GLYLVLRQ LQ ZKLFK LW FRXOG KDYH EHHQ EURXJKW����

&� 3URSRVHG 5XOHV &KDQJHV

,Q DGGLWLRQ WR SURYLGLQJ VWDWXWRU\ DXWKRUL]DWLRQ IRU SUHWULDO
MXULVGLFWLRQ� LW ZRXOG EH QHFHVVDU\ WR DPHQG 5XOH � RI WKH )HGHUDO
5XOHV RI &LYLO 3URFHGXUH� ZKLFK LV WKH DSSDUDWXV WKDW HVWDEOLVKHV
SHUVRQDO MXULVGLFWLRQ RYHU D GHIHQGDQW LQ IHGHUDO FRXUW����

3URSRVHG DGGLWLRQ WR 5XOH ��N�� LQVHUWHG LPPHGLDWHO\
DIWHU 5XOH ��N�����%��

��N���� )HGHUDO ,QWHUQHW -XULVGLFWLRQ� )RU D FODLP WKDW DULVHV RXW
RI D GHIHQGDQW·V YLUWXDO FRQWDFWV ZLWK WKH IRUXP� VHUYLQJ D VXPPRQV
HVWDEOLVKHV D UHEXWWDEOH SUHVXPSWLRQ RI SUHWULDO MXULVGLFWLRQ RYHU WKH
GHIHQGDQW DQG RYHU WKH ,QWHUQHW�EDVHG FODLPV�

�$� SURYLGHG WKDW WKDW GHIHQGDQW ZRXOG QRW EH VXEMHFW WR
SHUVRQDO MXULVGLFWLRQ XQGHU 5XOH ��N�����

�%� SUHWULDO MXULVGLFWLRQ LV DOORZHG SXUVXDQW WR �� 8�6�&�
� �����E�����$��

�&� QRWKLQJ LQ WKLV VHFWLRQ VKRXOG EH FRQVWUXHG WR SUHFOXGH D
SODLQWLII IURP DVVHUWLQJ WKDW SHUVRQDO MXULVGLFWLRQ RYHU D
GHIHQGDQW LV SURSHU XQGHU 5XOH ����N���� RU ����

3URSRVHG DGGLWLRQ WR 5XOH ���E��
5XOH ���E���� ODFN RI SUHWULDO ,QWHUQHW MXULVGLFWLRQ�

'LVPLVVDO IRU ODFN RI SUHWULDO LQWHUQHW MXULVGLFWLRQ ZRXOG EH
DQ H[WUHPHO\ KLJK EDU IRU GHIHQGDQWV WR FOHDU DQG ZRXOG EH
HIIHFWLYH RQO\ ZKHQ WKH IRUXP KDG QR UDWLRQDO UHDVRQ IRU DQ
H[HUFLVH RI MXULVGLFWLRQ� 7KH UHDVRQ WKDW LW LV LQFOXGHG DW DOO LV
PDLQO\ VR WKDW FRXUWV KDYH D FKDQFH WR FRQVLGHU FKDOOHQJHV XQGHU
���E���� DQG KRSHIXOO\ EHJLQ WR EXLOG D ERG\ RI MXULVSUXGHQFH
DURXQG LW� ,I WKDW WXUQV RXW WR EH LQHIIHFWLYH� WKH OLNHO\ VROXWLRQ
ZRXOG EH WR VLPSO\ DEURJDWH WKH QHZ SURYLVLRQ�

��� 6HH ��8�6�&� � ����� IURPZKLFK , KDYH UHSURGXFHG VLJQLILFDQW SRUWLRQV RI ODQJXDJH�
��� 6HH )('� 5� &,9� 3� ��N�����$� �´6HUYLQJ D VXPPRQV RU D ZDLYHU RI VHUYLFH

HVWDEOLVKHV SHUVRQDO MXULVGLFWLRQ RYHU D GHIHQGDQW � � � ZKR LV VXEMHFW WR WKH MXULVGLFWLRQ RI D
FRXUW RI JHQHUDO MXULVGLFWLRQ LQ WKH VWDWH ZKHUH WKH GLVWULFW FRXUW LV ORFDWHG�µ��
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'� (IILFLHQF\ DQG 3ROLF\ 5DWLRQDOHV IRU 3URSRVHG &KDQJHV

7KHVH SURSRVHG FKDQJHV ZLOO PDNH LW HDVLHU DQG FKHDSHU IRU
D SODLQWLII WR ILOH D ODZVXLW� 2I FRXUVH� WKLV LPPHGLDWHO\ UDLVHV D
FRQFHUQ DERXW DQ LQFUHDVH LQ H[FHVVLYH� FRHUFLYH� RU IULYRORXV
QXLVDQFH OLWLJDWLRQ���� 2Q WKH FRQWUDU\ KRZHYHU� WKHVH FKDQJHV KHOS
WR ZHHG RXW ZHDNHU FDVHV� &XUUHQWO\� WKH SUREOHP RI ZHDN FDVHV
EHLQJ EURXJKW WR H[WRUW VHWWOHPHQWV IURP GHIHQGDQWV XQZLOOLQJ RU
XQDEOH WR DIIRUG WR OLWLJDWH WKUHVKROG PDWWHUV LV H[DFHUEDWHG LQ WKH
LQWHUQHW FRQWH[W ZKHUH VXFK WKUHVKROG MXULVSUXGHQFH LV VR
FRQIRXQGLQJO\ XQFOHDU DQG XQSUHGLFWDEOH� %\ HOLPLQDWLQJ� RU DW
OHDVW GUDVWLFDOO\ UHGXFLQJ� FRPSOLFDWHG DQG XQSUHGLFWDEOH ILJKWV
RYHU SHUVRQDO MXULVGLFWLRQ LQ LQWHUQHW FDVHV� FRXUWV ZLOO EH DEOH WR
UHDFK WKH PHULWV RI WKHVH FDVHV VRRQHU DQG PRUH HIILFLHQWO\����

([HUFLVH RI SUHWULDO LQWHUQHW MXULVGLFWLRQ ZRXOG DOVR PDNH
FDVHV PRUH HIILFLHQW IRU SDUWLHV DQG FRXUWV DOLNH� HVSHFLDOO\ VLQFH
WKH YDVW PDMRULW\ RI FDVHV GR QRW JR WR WULDO���� ,Q WKH UDUH HYHQW
WKDW D FDVH PDNHV LW DOO WKH ZD\ WR WULDO� WKH FRXUW FDQ GHFLGH DW
WKDW SRLQW ZKHWKHU WKH FDVH PD\ UHPDLQ LQ WKH GLVWULFW ZKHUH WKH
SODLQWLII EURXJKW LW� RU ZKHWKHU WKH FRXUW PXVW WUDQVIHU WKH FDVH
VRPHZKHUH PRUH WUDGLWLRQDOO\ DSSURSULDWH�

7KHUH LV DOVR DQ XQGHUO\LQJ SROLF\ EHQHILW WR DYRLGLQJ
RYHUOLWLJDWLRQ RI SHUVRQDO MXULVGLFWLRQ LVVXHV� QDPHO\� DUULYLQJ DW
PHULWV�EDVHG UHVROXWLRQV PRUH H[SHGLWLRXVO\ LQ PRUH FDVHV����
7KLV DOORZV FRXUWV DGGLWLRQDO IUHHGRP WR EXLOG UREXVW FDVH ODZ
IRU WKH DFWXDO DGMXGLFDWLRQ RI LQWHUQHW GLVSXWHV� UDWKHU WKDQ
EHLQJ OHIW WR FKXUQ PRUH LQFRQVLVWHQW SHUVRQDO MXULVGLFWLRQ�
IRFXVHG PDWHULDO LQWR WKH H[LVWLQJ GRFWULQH� :KHWKHU FRXUWV DUH
GLVSRVLQJ RI FDVHV GXULQJ LQWHUQHW SUHWULDO SURFHHGLQJV³E\
GLVPLVVDOV IRU IDLOXUH WR VWDWH D FODLP RU VXPPDU\ MXGJPHQW����
E\ VHWWOHPHQW� RU E\ DQ\ RWKHU SUHWULDO UHVROXWLRQ³RU DW WULDO³
LQ D WUDQVIHUHH GLVWULFW ZLWK WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ RU

��� 1RQH RI WKH SURSRVHG FKDQJHV RU DGGLWLRQV ZRXOG EH H[HPSW IURP 5XOH ��
UHTXLUHPHQWV RI SURSHU� QRQIULYRORXV SOHDGLQJV� 6HH )('� 5� &,9� 3� ���

��� *HWWLQJ WRR TXLFNO\ WR WKH PHULWV FRXOG WKHQ OHDG WR D VXEVHTXHQW FRQFHUQ ZLWK
RSHQLQJ WKH GRRUV WR GLVFRYHU\ WR SODLQWLIIV WRR HDVLO\� +RZHYHU� WKDW FRQFHUQ LV RIIVHW E\ WKH
6XSUHPH &RXUW·V VKLIW WRZDUG D ´SODXVLELOLW\µ SOHDGLQJ VWDQGDUG� UDLVLQJ WKH EDU WR SODLQWLIIV
WR JHW WR GLVFRYHU\� 6HH $VKFURIW Y� ,TEDO� ��� 8�6� ���� ���²�� ������� %HOO $WO� &RUS� Y�
7ZRPEO\� ��� 8�6� ���� ���²�� �������

��� )RU H[DPSOH� RYHU �� SHUFHQW RI0'/ FDVHV QHYHU UHWXUQ WR WKHLU RULJLQDO GLVWULFWV
RQ UHPDQG LQVWHDG DUH UHVROYHG RU VHWWOHG LQ D FRXUW WKDW RQO\ KDV SUHWULDO MXULVGLFWLRQ� 6HH
%UDGW� VXSUD QRWH ��� DW �����

��� 7KLV LQFOXGHV 5XOH ���E���� GLVPLVVDOV ZLWK SUHMXGLFH DV UXOLQJV RQ WKH PHULWV�
��� 0'/ FRXUWV ZHUH DOZD\V PHDQW WR KDYH WKH DXWKRUL]DWLRQ WR HQWHU VXPPDU\

MXGJPHQW� 6HH &RPPHQW RQ 3URSRVHG � ����� DW ���� DV UHSULQWHG LQ ,Q UH 3OXPELQJ )L[WXUH
&DVHV� ��� )� 6XSS� ���� ��� �-�3�0�/� ������ &RXUWV RYHUVHHLQJ SUHWULDO LQWHUQHW SURFHHGLQJV
ZRXOG KDYH WKH VDPH DXWKRULW\�
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LQ WKH SUHWULDO GLVWULFW ZLWK D GHIHQGDQW·V FRQVHQW³HYHU\RQH
EHQHILWV IURP D PRUH FRPSUHKHQVLYH DQG SUHGLFWDEOH YHUVLRQ RI
WKH LQWHUQHW·V LQWHUDFWLRQ ZLWK WKH ODZ�

7KHUH PD\ EH D FRQFHUQ WKDW SHUPLWWLQJ YLUWXDO
UHSUHVHQWDWLRQZLOO DIIRUG SDUWLHV D FKHDS WDFWLF WR GUDJ RXW OLWLJDWLRQ
ZLWKRXW WKH LQFHQWLYH WR VHWWOH WKDW FDQ DULVH LQ WKH SK\VLFDO SUHVHQFH
RI D MXGJH� :KLOH WKLV PD\ SURYH YDOLG� SODLQWLIIV PD\ VWLOO SUHIHU D
GUDZQ�RXW DGMXGLFDWLRQ WR WKH DOWHUQDWLYH RI QR DGMXGLFDWLRQ DW DOO�
$QG ZKLOH LW PD\ VHHP WKDW WKLV DGGLWLRQDO XVH RI WHFKQRORJ\ FRXOG
SURYH H[SHQVLYH IRU WKH MXGLFLDU\� PXFK RI WKLV LQIUDVWUXFWXUH
DOUHDG\ VHHPV WR EH LQ XVH� DW OHDVW LQ 0'/ FRXUWV����

,9� +<327+(7,&$/ $33/,&$7,21 ,1 (�&200(5&(�
'()$0$7,21� $1' ,17(//(&78$/ 3523(57< &217(;76

3DUW ,9 DSSOLHV WKH SURSRVHG FKDQJHV LQ DSSURSULDWH
K\SRWKHWLFDO VFHQDULRV� 7KHUH DUH WKUHH W\SHV RI FDVHV ZKHUH WKH
LQWHUQHW LV D SDUWLFXODUO\ FRPPRQ DQG IUXVWUDWLQJ SDUWLFLSDQW�
)LUVW� EHFDXVH RI WKH SUHYDOHQFH RI WKH =LSSR WHVW� LW LV QHFHVVDU\
WR FRQVLGHU WKH FRQWRXUV RI D FODLP DULVLQJ RXW RI DQ H�FRPPHUFH
GLVSXWH���� 6HFRQG� LQ KRPDJH WR WKH &DOGHU HIIHFWV WHVW� LW LV
XVHIXO WR ORRN DW D ZHE�EDVHG GHIDPDWLRQ FDVH���� )LQDOO\� EHFDXVH
WKH LQWHUQHW LV IXQGDPHQWDOO\ ERXQG XS ZLWK FRQFHSWV RI
LQIRUPDWLRQ DQG FRQWHQW FUHDWLRQ� LW LV LPSRUWDQW WR FRQVLGHU D
FODLP EDVHG LQ LQWHOOHFWXDO SURSHUW\ LQIULQJHPHQW����

$� (�&RPPHUFH

(�FRPPHUFH LV D ORJLFDO VWDUWLQJ�SRLQW EHFDXVH LW LV
UHODWLYHO\ VLPSOH� RXWFRPHV LQ WKLV DUHD ZLOO QRW FKDQJH XQGHU WKH
SURSRVHG V\VWHP LQ WKH YDVW PDMRULW\ RI FDVHV� ,Q WUDQVDFWLRQV

��� 6HH %UDGW� VXSUD QRWH ��� DW ���� �H[SORULQJ 0'/ FRXUWV· XVH RI WHFKQRORJ\��
6RPH VWDWH FRXUWV DUH DOUHDG\ XVLQJ YLGHR WHFKQRORJ\ WR FRQGXFW UHPRWH SURFHHGLQJV� 6HH
5HPRWH 9LGHR 3URFHHGLQJV� 683(5� &7� &$/�� KWWSV���ZZZ�VE�FRXUW�RUJ�GLYLVLRQV�WUDIILF�UH
PRWH�YLGHR�SURFHHGLQJV >KWWSV���SHUPD�FF�*)$��(143@ �RIIHULQJ UHPRWH DSSHDUDQFHV
´DV D FRQYHQLHQFH IRU SDUWLHV WKDW ZHUH LVVXHG D WUDIILF RU QRQ�WUDIILF LQIUDFWLRQ YLRODWLRQ�µ
ZLWK D FRQWHPSODWHG H[SDQVLRQ IRUWKFRPLQJ WR LQFOXGH DGGLWLRQDO SURFHHGLQJV��

��� 6HH� H�J�� 6(& Y� 3OH[FRUSV� ���&9����� �&%$� �50/�� ���� :/ �������� DW

��²�� �(�'�1�<� $XJ� �� ����� �DSSO\LQJ =LSSR WHVW DQG FRQFOXGLQJ WKDW GHIHQGDQWV·
)DFHERRN LQWHUDFWLRQV ZLWK FXVWRPHUV LQ WKH IRUXP ZHUH VXIILFLHQW WR H[HUFLVH SHUVRQDO
MXULVGLFWLRQ ZKHQ WKH LQWHUDFWLRQV OHG GLUHFWO\ WR WKH DOOHJHGO\ IUDXGXOHQW WUDQVDFWLRQV��

��� 6HH LG� �DSSO\LQJ .HHWRQ WR ILQG WKDW MXULVGLFWLRQ ZRXOG EH SURSHU LQ WKH IRUXP
EDVHG RQ GHIHQGDQWV· GLVVHPLQDWLRQ RI DOOHJHGO\ IUDXGXOHQW PDWHULDO� DV FRPSDUHG WR WKH
GHIDPDWRU\ PDWHULDO LQ .HHWRQ� �FLWLQJ .HHWRQ Y� +XVWOHU 0DJD]LQH� ��� 8�6� ���� ���²��
�������� :KLOH.HHWRQ GRHV QRW H[SOLFLWO\ XVH&DOGHU·V HIIHFWV WHVW� WKH 6XSUHPH &RXUW LVVXHG
WKH GHFLVLRQV RQ ERWK FDVHV RQ WKH VDPH GD\�

��� 6HH� H�J�� 3HQJXLQ*US� �86$� ,QF� Y� $P� %XGGKD� ���1�(��G ���� ��� �1�<� �����
�LQWHUSUHWLQJ 1HZ <RUN·V ORQJ�DUP VWDWXWH DQG FRQFOXGLQJ WKDW RQOLQH SXEOLVKHU ZDV VXEMHFW WR
SHUVRQDO MXULVGLFWLRQ LQ 1HZ<RUN EDVHG RQ KDUP WR SODLQWLII RFFXUULQJ LQ 1HZ<RUN��
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ZKHUH DW OHDVW RQH SDUW\ KDV D UHDVRQDEO\ KLJK OHYHO RI OHJDO
OLWHUDF\� VXFK DV D WUDQVDFWLRQ EHWZHHQ D ODUJH RQOLQH UHWDLOHU DQG
DQ LQGLYLGXDO EX\HU� LW LV YHU\ OLNHO\ WKDW MXULVGLFWLRQ LV JRLQJ WR
EH GHFLGHG E\ D IRUXP VHOHFWLRQ FODXVH���� 1RWKLQJ LQ WKH SURSRVHG
VROXWLRQ DOWHUV 6XSUHPH &RXUW MXULVSUXGHQFH ZLWK UHVSHFW WR
IRUXP VHOHFWLRQ FODXVHV� 3UREOHPDWLF DV WKDW MXULVSUXGHQFH PD\
EH� LW LV EH\RQG WKH VFRSH RI WKLV QRWH�

7KH RWKHU UHDVRQ WKDW WKH SURSRVHG FKDQJHV GR QRW DOWHU
WKH RXWFRPH LQ DQ H�FRPPHUFH FDVH LV WKH VDPH DV WKH UHDVRQ WKH
=LSSR WHVW LV DSSDUHQWO\ GLFWD� ZKHQ WKHUH LV D FOHDU FRQWUDFW
EHWZHHQ WZR SDUWLHV DQG JRRGV DQG PRQH\ DUH EHLQJ H[FKDQJHG�
WKHUH LV JRLQJ WR EH WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ� VR WKHUH LV
QR QHHG WR LQYRNH LQWHUQHW MXULVGLFWLRQ

%� 'HIDPDWLRQ

5HFDOO WKH VFHQDULR RI WKH EXVLQHVV RZQHU DQG KLV GHIDPLQJ
FRPSHWLWRU� GHVFULEHG DW WKH RXWVHW� 7KH SURSRVHG VROXWLRQ KHOSV WR
UHPHG\ QRW RQO\ WKDW VFHQDULR� EXW DOVR PDQ\ RI WKH LVVXHV SUHVHQW
LQ &DOGHU DQG LQ WKH VXEVHTXHQW OLQH RI FDVHV DWWHPSWLQJ WR XVH LWV
HIIHFWV WHVW DQDO\VLV���� :KDWPDGH WKH SHUVRQDO MXULVGLFWLRQ DQDO\VLV
SUREOHPDWLF LQ &DOGHU LWVHOI ZDV WKDW WKH GHIDPLQJ DXWKRUV DW WKH
1DWLRQDO (QTXLUHU ZURWH IRU D QDWLRQZLGH DXGLHQFH� DQG WKH ´WKLQJµ
WKDW ZDV LQMXUHG ZDV 6KLUOH\ -RQHV· UHSXWDWLRQ� ZKLFK LV DQ
LQWDQJLEOH WKLQJ WKDW LV FDSDEOH RI H[LVWLQJ DQ\ZKHUH� PXFK OLNH
RQH·V LQWHUQHW SUHVHQFH���� %XW WKLV SRWHQWLDO IRU QDWLRQZLGH
UHSXWDWLRQ GLG QRW XOWLPDWHO\ EHFRPH D SDUWLFXODU SUREOHP IRU WKH
&DOGHU GHFLVLRQ LWVHOI³ZKLFK IRXQG D FOHDU OLQN EHWZHHQ WKH
GHIDPDWRU\ VWRU\ DQG -RQHV· UHSXWDWLRQ ZLWKLQ KHU &DOLIRUQLD
KRPH³EXW PRUH IRU WKH WHVW WKDW LW VSDZQHG���� 7KH XQDQLPRXV
&DOGHU FRXUW ZDV HDVLO\ VDWLVILHG WKDW WKH GHIHQGDQWV· LQWHQWLRQDO
FRQGXFW ZDV HQRXJK WR VDWLVI\ WKH GXH SURFHVV UHTXLUHPHQW RI
SHUVRQDO MXULVGLFWLRQ���� :KHUH WKH SODLQWLII·V UHSXWDWLRQ LV RQH WKDW
OLYHV RQOLQH �L�H�� LV OHVV VXVFHSWLEOH WR WUDGLWLRQDO WHUULWRULDO
FRQFHSWXDOL]DWLRQ�� WKH LQWHQWLRQDOLW\ DQDO\VLV SUHVHQW LQ WKH HIIHFWV
WHVW ORVHV VRPH RI LWV MXULVGLFWLRQDO KHIW�

��� 6HH &DUQLYDO &UXLVH /LQHV� ,QF� Y� 6KXWH� ��� 8�6� ���� ���²�� ������ �FUHDWLQJ
SUHVXPSWLRQ RI YDOLGLW\ IRU UHDVRQDEOH IRUXP VHOHFWLRQ FODXVHV��

��� 6HH &DOGHU Y� -RQHV� ��� 8�6� ���� ���²�� ������� 3DQDYLVLRQ ,QW·O� /�3� Y�
7RHSSHQ� ��� )��G ����� ���� ��WK &LU� ������

��� &DOGHU� ��� 8�6� DW ���� VHH DOVR 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH ��� DW
����²�� �H[SODLQLQJ DQG LGHQWLI\LQJ YDULRXV SUREOHPV ZLWK WKH &DOGHU HIIHFWV WHVW��

��� 6HH &DOGHU� ��� 8�6� DW ���� ���²��� VHH 7UDPPHOO 	 %DPEDXHU� VXSUD QRWH
��� DW �����

��� &DOGHU� ��� 8�6� DW ����
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,QWHQWLRQDOLW\ FDQ SHUKDSV EH OHVV FOHDU RQ WKH LQWHUQHW�
EXW WKH SURSRVHG VROXWLRQ GRHV QRW KDYH WKH VDPH VWULQJHQW
LQWHQWLRQDOLW\ UHTXLUHPHQW DV WKH HIIHFWV WHVW� 8QGHU WKH SURSRVHG
VROXWLRQ� D K\SRWKHWLFDO SODLQWLII FRXOG VXH DXWKRUV ZKR KDG
SRVWHG GHIDPDWRU\ PDWHULDO DERXW WKH SODLQWLII RQ WKH LQWHUQHW LQ
&DOLIRUQLD� EXW WKH DXWKRUV ZRXOG QRW KDYH WR DSSHDU LQ SHUVRQ�
(YHU\ERG\ ZLQV� WKH SODLQWLII JHWV WR EULQJ WKH VXLW� WKH
GHIHQGDQWV GR QRW KDYH WR WUDYHO WR &DOLIRUQLD���� DQG WKH SXEOLF
JHWV DQ H[DPSOH RI ZKDW GRHV RU GRHV QRW TXDOLI\ DV GHIDPDWLRQ����
,Q WKH UDUH HYHQW WKDW WKH FDVH JRHV WR WULDO� WKH FRXUW FRXOG
GHWHUPLQH ZKHWKHU WKH SURSHU ORFDWLRQ IRU WKDW WULDO LV &DOLIRUQLD�
WKH GHIHQGDQWV· KRPH GLVWULFW� RU DQRWKHU GLVWULFW ZLWK D PRUH
GLUHFW SK\VLFDO FRQQHFWLRQ WR WKH FODLP�

&� ,QWHOOHFWXDO 3URSHUW\ ,QIULQJHPHQW

7KH SURSRVHG VROXWLRQ DOVR ZRUNV LQ D WUDGHPDUN
LQIULQJHPHQW FRQWH[W� ZKLFK LV DUJXDEO\ WKH FRQWH[W WKDW LV PRVW
REYLRXVO\ WLHG WR ZHE�EDVHG FRQGXFW DQG WKHUHIRUH WKH PRVW LQ
QHHG RI D FRPPRQVHQVH VROXWLRQ WR DGMXGLFDWLQJ FODLPV WKDW DULVH
IURP LQWHUQHW FRQGXFW�

&RQVLGHU D K\SRWKHWLFDO SODLQWLII IURP 1HZ <RUN ZKR VXHV
D GHIHQGDQW IRU LQIULQJHPHQW RI D SDWHQW WKDW SODLQWLII KROGV IRU D
PHWKRG RI VWUHDPLQJ OLYH YLGHR FRQWHQW� 7KH GHIHQGDQW� ZKR LV IURP
&DOLIRUQLD� LV LQ WKH EXVLQHVV RI SURGXFLQJ OLYH VSRUWLQJ HYHQWV� IRU
H[DPSOH� WKXPE ZUHVWOLQJ FRPSHWLWLRQV �D K\SRWKHWLFDO WKDW
KRSHIXOO\ DYRLGV DQ\ SRWHQWLDOO\ FRPSOLFDWLQJ FRQIOLFWV ZLWK
H[LVWLQJ SURIHVVLRQDO VSRUWV OHDJXHV����� ,W WXUQV RXW WKDW WKHUH DUH
D JUHDW PDQ\ WKXPE ZUHVWOLQJ IDQV LQ 1HZ <RUN ZKR ZDQW WR
VWUHDP OLYH IRRWDJH RI WKH FRPSHWLWLRQV WDNLQJ SODFH LQ &DOLIRUQLD�
7KH GHIHQGDQW PDNHV WKHVH VWUHDPV DYDLODEOH� XVLQJ $PD]RQ·V
VXEVFULSWLRQ�EDVHG FRQWHQW KRVWLQJ VHUYLFH���� 7KH GHIHQGDQW DOVR
XVHV SODLQWLII·V SDWHQWHG PHWKRG WR DFKLHYH WKH KLJKHVW TXDOLW\
YLGHR VWUHDPV� 7KH GHIHQGDQW GRHV QRW SD\ WKH SODLQWLII DQ\

��� 7KHUH DUH JRLQJ WR EH SRWHQWLDO FKRLFH RI ODZ FRQFHUQV WKDW� IRU WKH VDNH RI
VLPSOLFLW\� , DP QRW JRLQJ WR DGGUHVV LQ GHSWK�

��� 7KLV FOHDUO\ OHDYHV PDQ\ TXHVWLRQV DERXW SUDFWLFDO SURFHGXUH LQVLGH WKH
FRXUWURRP XQDQVZHUHG�

��� 7KLV DW OHDVW DYRLGV FRQIOLFWVZLWK H[LVWLQJ$PHULFDQ VSRUWV OHDJXHV� DOWKRXJK WKHUH
DSSDUHQWO\ LV VRPH KHLJKWHQHG LQWHUHVW LQ WKH ´VSRUWµ LQ WKH 8QLWHG .LQJGRP� 6HH 7+80%
:5(67/,1* &+$03,216+,36� KWWS���ZZZ�WKXPEZUHVWOLQJ�FR�XN >KWWSV���SHUPD�FF����%��=1�@�

��� )RU DQ RYHUYLHZ RI $PD]RQ·V (&� FORXG FRPSXWLQJ VHUYLFH� VHH $PD]RQ (&�
2YHUYLHZ� $0$=21:(%6(59,&(6� KWWSV���DZV�DPD]RQ�FRP�HF�� >KWWSV���SHUPD�FF�)*(���39�@�
7KLV DOVR DOLJQV WKH K\SRWKHWLFDO ZLWK1LFDVWUR� ZKHUH WKH FRXUW IRXQG WKDW VXIILFLHQW PLQLPXP
FRQWDFWV IRU SHUVRQDO MXULVGLFWLRQ ZHUH QRW FUHDWHG E\ WKH DFWV RI WKH WKLUG�SDUW\ GLVWULEXWRU� 6HH
-� 0F,QW\UH0DFK�� /WG� Y� 1LFDVWUR� ��� 8�6� ���� ��� ������ �%UH\HU� -�� FRQFXUULQJ��
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OLFHQVLQJ IHHV IRU WKDW XVH� 7KH GHIHQGDQW DOVR KDV QHYHU KDG DQ\
SK\VLFDO FRQWDFWV ZLWK 1HZ <RUN�

8QGHU WKH WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ IUDPHZRUN� LW
LV XQFOHDU ZKHWKHU XVLQJ D WKLUG�SDUW\ VXEVFULSWLRQ�EDVHG KRVW WR
EURDGFDVW FRQWHQW LV HQRXJK IRU 1HZ <RUN WR H[HUFLVH SHUVRQDO
MXULVGLFWLRQ���� 8QGHU WKH SURSRVHG VROXWLRQ� KRZHYHU� FRXUWV
ORFDWHG LQ 1HZ <RUN ZRXOG H[HUFLVH DXWKRULW\ RYHU WKH SUHWULDO
SURFHHGLQJV� 7KH SODLQWLII FRXOG ILOH VXLW LQ 1HZ <RUN IHGHUDO
FRXUW��� DQG VHUYH GHIHQGDQW ZLWK SURFHVV LQ &DOLIRUQLD���� 7KH
GHIHQGDQW ZRXOG WKHQ KDYH WR DSSHDU LQ ZKDWHYHU YLUWXDO FRQWH[W
WKH FRXUW GHHPV SUDFWLFDO WR DQVZHU WKH VXPPRQV DQG GHIHQG WKH
VXLW���� 7KLV DEVROXWHO\ FRPSRUWV ZLWK GXH SURFHVV FRQFHUQV³WKH
DOOHJHGO\ LQIULQJLQJ GHIHQGDQW ZLOO EH VXEMHFW WR WKH FRXUW·V
SUHWULDO MXULVGLFWLRQ DQG FRPSHOOHG WR DSSHDU YLUWXDOO\ IRU FRQGXFW
WKDW WKH GHIHQGDQW RQO\ FRXOG KDYH GRQH YLUWXDOO\ SHU WKH QDWXUH
RI WKH DOOHJHG LQIULQJHPHQW� ,I WKDW LV VRPHKRZ VWLOO QRW IDLU� LW LV
DW OHDVW UHFLSURFDO�

&21&/86,21

,W LV DQ XQFRQWURYHUVLDO DVVHUWLRQ WKDW WKHUH ZLOO FRQWLQXH
WR EHPRUH ODZVXLWV WKDW DULVH RXW RI IDFW SDWWHUQV LQYROYLQJ GLJLWDO
FRQGXFW���� :LWK WKDW LQ PLQG� WKH OHJDO FRPPXQLW\ VKRXOG IDVKLRQ
XSGDWHG PHWKRGV IRU HIILFLHQWO\ GHDOLQJ ZLWK WKRVH ODZVXLWV� 7KLV
QRWH LOOXVWUDWHV RQH VXFK VROXWLRQ WKDW LV ORJLFDO DQG ZRUNDEOH� %XW
ZKDWHYHU VROXWLRQ ZH HQG XS ZLWK� WKHUH PXVW EH VRPH FRQVFLRXV
HIIRUW WR EULQJ LW LQWR EHLQJ� 7KH FRPPRQ ODZ MXULVSUXGHQWLDO
DSSURDFK� ZKLFK ZRUNV VR ZHOO LQ VR PDQ\ ILHOGV� LV XQOLNHO\ WR EH

��� 8QGHU 3HQJXLQ *US� �86$� ,QF� Y� $P� %XGGKD·V JORVV RQ1HZ<RUN·V ORQJ�DUP
VWDWXWH LW PD\ VHHP WKDW SHUVRQDO MXULVGLFWLRQ ZRXOG EH SURSHU� 6HH 3HQJXLQ *US� �86$�
,QF� Y� $P� %XGGKD� ��� 1�(� �G ���� ��� �1�<� ������ VHH DOVR 1�<� &�3�/�5� � ����D�����LL�
�SHUVRQDO MXULVGLFWLRQ SHUPLWWHG EDVHG RQ WRUWV FRPPLWWHG RXWVLGH WKH VWDWH ZLWK UHDVRQDEO\
DQWLFLSDWHG KDUP RFFXUULQJ ZLWKLQ WKH VWDWH�� +RZHYHU� 3HQJXLQ *URXS SUHGDWHG DOO RI WKH
6XSUHPH &RXUW·V UHFHQW SHUVRQDO MXULVGLFWLRQ MXULVSUXGHQFH�

��� 2I FRXUVH� WKH SODLQWLII DOVR DOZD\V KDV WKH RSWLRQ WR VXH LQ &DOLIRUQLD� ZKHUH
WKH GHIHQGDQW LV VXEMHFW WR JHQHUDO MXULVGLFWLRQ� 6HH �� -$0(6 :0� 0225( (7 $/�� 0225(·6
)('(5$/ 35$&7,&( � ������ ������� /H[LV1H[LV�

��� ,W VKRXOG EH VLPSOH HQRXJK WR KLUH D SURFHVV VHUYHU LQ &DOLIRUQLD� 1RWKLQJ DERXW
WKH SURSRVHG VROXWLRQ FKDQJHV WKH SURKLELWLRQ RQ WKH SDUWLHV WKHPVHOYHV VHUYLQJ SURFHVV� 6HH
)('� 5� &,9� 3� ��F����� VHH DOVR *RUPDQ Y� $PHULWUDGH +ROGLQJ &RUS�� ��� )��G ���� ���²��
�'�&� &LU� ����� �ILQGLQJ WKDW� DOWKRXJK LQWHUQHW FRQWDFWV ZLWK WKH 'LVWULFW RI &ROXPELD ZHUH
VXIILFLHQW IRU SHUVRQDO MXULVGLFWLRQ� GLVPLVVDO ZDV ZDUUDQWHG IRU LPSURSHU VHUYLFH RI SURFHVV��

��� 7KH FRPSDULVRQ WR 0'/ LV DJDLQ DSSURSULDWH KHUH� 6HH %UDGW� VXSUD QRWH ���
DW ���� �KLJKOLJKWLQJ VRPH RI WKH ZD\V WKDW 0'/ WUDQVIHUHH FRXUWV XVH WHFKQRORJ\³VXFK
DV GHGLFDWHG ZHEVLWHV IRU VSHFLILF 0'/ SURFHHGLQJV DQG ´ZHE�FDVWµ KHDULQJV³WR IDFLOLWDWH
FRPPXQLFDWLRQ EHWZHHQ GLVSHUVHG SDUWLHV DQG WKH FRQVROLGDWHG SURFHHGLQJV��

��� 6HH� H�J��$ODEDPD:RPDQ$ZDUGHG ���N LQ'DPDJHV LQ &\EHUEXOO\LQJ /DZVXLW�
,16� -� �2FW� ��� ������ KWWSV���ZZZ�LQVXUDQFHMRXUQDO�FRP�QHZV�VRXWKHDVW������������������
�KWP >KWWSV���SHUPD�FF�439��.&;+@�
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HIIHFWLYH KHUH� 7KH SUROLIHUDWLRQ RI LQIRUPDWLRQ DQG WHFKQRORJ\
VLPSO\ PRYHV WRR IDVW DV FRPSDUHG WR WKH KDVKLQJ RXW RI OHJDO
GRFWULQHV LQ WKH IHGHUDO FRXUW V\VWHP� $W WKH YHU\ OHDVW� WKLV QRWH
KDV VWULYHG WR DFKLHYH WKH PRGHVW JRDO RI UHPLQGLQJ WKH OHJDO
FRPPXQLW\ WKDW ZH VKRXOG EH ZRUNLQJ WRZDUG D VROXWLRQ�

0D[ '� /RYULQ�

� -�'� &DQGLGDWH� %URRNO\Q /DZ 6FKRRO� ����� %�$� %DUG &ROOHJH� ����� 7KDQN
\RX WR 0HJDQ $GDPV� 0XKDPPDG 6DUGDU� /L] *UHIUDWK� 7RULH 5RVH 'H*KHWW� DQG WKH
HQWLUH %URRNO\Q /DZ 5HYLHZ VWDII� $ VSHFLDO WKDQN \RX WR .DWLH DQG WR RXU FDW� 2OLYHU� IRU
SXWWLQJ XS ZLWK PH GXULQJ WKLV HQWLUH SURFHVV�


	Virtual Pretrial Jurisdiction for Virtual Contacts
	Recommended Citation

	brlr85n3_text_low

