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/LPLWHG 6FRSH /RWWHU\
3/$<,1* 7+( 2''6 21 <285 $%,/,7< 72
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/LDQQH 6� 3LQFKXN�

,1752'8&7,21

3UR ERQR ZRUN LV LQWHJUDO WR WKH SUDFWLFH RI ODZ�� ,WV
LPSRUWDQFH WR DWWRUQH\V LV HYLGHQFHG E\ LWV LQFOXVLRQ LQ WKH
$PHULFDQ %DU $VVRFLDWLRQ·V �$%$� 0RGHO 5XOHV RI 3URIHVVLRQDO
&RQGXFW �053&��� 0XFK KDV EHHQ ZULWWHQ DERXW LWV VLJQLILFDQFH WR
WKH FOLHQW UHFLSLHQWV RI IUHH OHJDO ZRUN�� %XW SULYDWH SUDFWLFH
DWWRUQH\V� HVSHFLDOO\ WKRVH ZLWKRXW WKH VXSSRUW RI ODUJH ILUPV
EHKLQG WKHP�PD\ ILQG WKHPVHOYHVPLUHG LQ D SUR ERQR FRQXQGUXP�
+RZ WR YROXQWHHU WKHLU WLPH ZLWKRXW JHWWLQJ LQYROYHG LQ DQ DOO�
FRQVXPLQJ FDVH" 7KHUH PD\ EH D FRQVWDQW QDJJLQJ IHDU WKDW
DJUHHLQJ WR KHOS D SUR ERQR FOLHQW PD\ UHVXOW LQ WKH DWWRUQH\ WDNLQJ
RQ IDU PRUH ZRUN WKDQ ZDV LQWHQGHG� :KDW FDQ DQ DWWRUQH\ GR LI
WKH\ ZDQW WR YROXQWHHU WKHLU WLPH ZLWK DQ DVVXUDQFH WKDW D VLQJOH
SUR ERQR PDWWHU ZRQ·W HFOLSVH DOO RWKHU PDWWHUV" 2U WKDW WKH SUR
ERQR PDWWHU ZRQ·W WDNH VR PXFK WLPH DZD\ IURP SD\LQJ FOLHQWV DV
WR SUHYHQW WKH DWWRUQH\ IURP PDNLQJ D OLYLQJ"

/LPLWHG VFRSH UHSUHVHQWDWLRQ LV RQH SRVVLEOH VROXWLRQ WR
WKLV FRQVWDQW GLOHPPD� 3UDFWLFH DQG HWKLFDO UXOHV KDYH HYROYHG
RYHU WKH SDVW WZHQW\�ILYH \HDUV WR UHYHDO WKH SRWHQWLDO RI OLPLWHG

� /LDQQH 3LQFKXN LV DQ $GMXQFW 3URIHVVRU DW $OEDQ\ /DZ 6FKRRO� 7KDQN \RX WR
3URIHVVRU $YD $\HUV IRU VXJJHVWLRQV RQ WKH QDPH RI WKLV DUWLFOH�

� 3UR ERQR RU ´SUR ERQR SXEOLFRµ PHDQV ´IRU WKH SXEOLF JRRG�µ 6HH� H�J�� -HUHP\
5� )HLQEHUJ� 8QGHQLDEO\ ,PSRUWDQW ² 3UR %RQR :RUN 0DGH (DVLHU E\ 5HFHQW (WKLFV
'HYHORSPHQWV� 1�<� 352)� 5HVS� 5(3�� 6HSW� ����� DW ��

� 3UR ERQR ZRUN LV ZULWWHQ LQWR WKH 0RGHO 5XOHV RI 3URIHVVLRQDO &RQGXFW LQ
DVSLUDWLRQDO WHUPV� 7KH $PHULFDQ %DU $VVRFLDWLRQ 0RGHO 5XOH ��� VWDWHV WKDW ´>D@ ODZ\HU
VKRXOG DVSLUH WR UHQGHU DW OHDVW ���� KRXUV RI SUR ERQR SXEOLFR OHJDO VHUYLFHV SHU \HDU�µ
02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ������

� $FFRUGLQJ WR IRUPHU &KLHI -XGJH -XGLWK .D\H� ´$FFHVV WR WKH OHJDO V\VWHP LV
DQ LQKHUHQW ULJKW RI FLWL]HQVKLS� \HW IDU WRR PDQ\ 1HZ <RUNHUV DUH FXUUHQWO\ GHQLHG WKLV
ULJKW EHFDXVH WKH\ ODFN HFRQRPLF UHVRXUFHV�µ 2)),&( 2) 7+( '(387< &+,() $'0,1� -8'*(
)25 -867,&( ,1,7,$7,9(6� (;3$1',1*$&&(66 72 -867,&( ,11(:<25.67$7( � Q�� ������
�TXRWLQJ IURP DGGUHVV JLYHQ E\ &KLHI -XGJH .D\H WR DQQRXQFH WKH FUHDWLRQ RI WKH RIILFH RI
'HSXW\ &KLHI $GPLQLVWUDWLYH -XGJH IRU -XVWLFH ,QLWLDWLYHV LQ ������
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VFRSH UHSUHVHQWDWLRQ WR SURYLGH RSSRUWXQLWLHV IRU DWWRUQH\V
FRQFHUQHG DERXW WKH SRWHQWLDOO\ XQOLPLWHG DPRXQW RI ZRUN WKDW
PD\ EH UHTXLUHG WR IXOO\ UHSUHVHQW D SUR ERQR FOLHQW� 7KLV
VHHPLQJO\ PDJLFDO VROXWLRQ SURYLGHV SUR ERQR RSSRUWXQLWLHV IRU
DWWRUQH\V VHHNLQJ OLPLWHG ZRUN� DOORZV PRUH LQGLYLGXDOV WR REWDLQ
VRPH UHSUHVHQWDWLRQ� DQG SURYLGHV VRPH DFFHVV WR MXVWLFH WR WKRVH
ZKR PD\ KDYH EHHQ RWKHUZLVH GHSULYHG RI DQ\ DFFHVV WR MXVWLFH��
%XW LW LV QRW DV PDJLFDO DV LW VHHPV DQG LV QRW ZLWKRXW ULVN��

/LPLWHG VFRSH UHSUHVHQWDWLRQ VHHPV WR SURYLGH WKH HDV\
DQVZHU³DQG VRPH OHJDO VHUYLFH SURYLGHUV� LQ VHDUFK RI PRUH
YROXQWHHU DWWRUQH\V WR DVVLVW ZLWK WKHLU FOLHQW ORDGV� KDYH MXPSHG
RQ WKH OLPLWHG VFRSH EDQGZDJRQ�� $OPRVW HYHU\ VWDWH KDV D SXEOLF
OHJDO VHUYLFH SURYLGHU RIIHULQJ OLPLWHG VFRSH DVVLVWDQFH DQG PDQ\
VWDWHV KDYH DPHQGHG WKHLU SUDFWLFDO DQG HWKLFDO UXOHV WR DOORZ
VXFK DVVLVWDQFH�� %XW ZKDW KDSSHQV ZKHQ WKH OLPLWHG VFRSH RI
UHSUHVHQWDWLRQ HQGV DQG WKH FDVH KDV QRW \HW EHHQ UHVROYHG" 2U
WKH UHSUHVHQWDWLRQ LV VHW WR HQG� EXW WKH FDVH KDVPRYHG WR D SKDVH
ZKHUH WKH DGPLQLVWUDWLRQ RI MXVWLFH LV IXUWKHUHG E\ WKH SUHVHQFH
RI WKH DWWRUQH\" &DQ WKH DWWRUQH\ H[WULFDWH WKHPVHOI� XVLQJ D
OLPLWHG VFRSH UHWDLQHU IRU VXSSRUW"

� 7KH SUHPLVH RI OLPLWHG VFRSH UHSUHVHQWDWLRQ LV JHQHUDOO\ WKRXJKW RI DV VRPH
DVVLVWDQFH LV EHWWHU WKDQ QR DVVLVWDQFH� 6HH -HVVLFD .� 6WHLQEHUJ� ,Q 3XUVXLW RI -XVWLFH" &DVH
2XWFRPHV DQG WKH 'HOLYHU\ RI 8QEXQGOHG /HJDO 6HUYLFHV� �� *(2� -� 21329(57</�	32/·<
���� ���²�� ������ �FRQFOXGLQJ WKDW ´KDOI D ODZ\HU LV EHWWHU WKDQ QRQHµ �FLWLQJ 0DU\ +HOHQ
0F1HDO� +DYLQJ 2QH 2DU RU %HLQJ :LWKRXW D %RDW� �� )25'+$0 /� 5(9� ����� ����
��������� VHH DOVR 0LFKDHO .� 'DYLV HW DO�� /LPLWHG 6FRSH 5HSUHVHQWDWLRQ� $ 9DULHW\ RI
3HUVSHFWLYHV� :<2� /$:�� 'HF� ����� DW ��� �� �´0RVW ZRXOG DJUHH WKDW IXOO UHSUHVHQWDWLRQ
LV LGHDO� EXW WKH UHDOLW\ LV PRVW LQGLYLGXDOV WKDW VHHN >OLPLWHG VFRSH UHSUHVHQWDWLRQ@ DUH QRW
FKRRVLQJ EHWZHHQ IXOO UHSUHVHQWDWLRQ DQG OLPLWHG UHSUHVHQWDWLRQ� EXW UDWKHU WKHLU FKRLFH LV
EHWZHHQ OLPLWHG DVVLVWDQFH DQG QR DVVLVWDQFH DW DOO�µ�� ,Q WKLV IHDWXUH DUWLFOH� -XGJH0LFKDHO
.� 'DYLV RI /DUDPLH &RXQW\ GHVFULEHV KRZ D FRXSOH HQJDJHG LQ DQ XQFRQWHVWHG GLYRUFH
ZRXOG EHQHILW IURP �SDLG� OLPLWHG VFRSH VHUYLFHV� ,G� DW ��²��� $QJLH 'RUVFK RI WKH:\RPLQJ
&HQWHU IRU /HJDO $LG DOVR HPSKDVL]HV XVLQJ FOHDU DJUHHPHQWV DW WKH RXWVHW DQG ´FOHDUO\
GHILQLQJ WKH VFRSH RI UHSUHVHQWDWLRQ LQ ZULWLQJ� DQG PDLQWDLQLQJ DSSURSULDWH
GRFXPHQWDWLRQ�µ ,G� DW ���

� 6HH &ROOHHQ )� 6KDQDKDQ HW DO�� &DQ D /LWWOH 5HSUHVHQWDWLRQ %H D 'DQJHURXV
7KLQJ"� �� +$67,1*6 /�-� ����� ���� ������ �´'LVSDUDWH YRLFHV LQ UHVHDUFK DQG WKHRU\
VXJJHVW WKDW DFFHVV WR MXVWLFH LQWHUYHQWLRQV WKDW DUH OHVV WKDQ IXOO UHSUHVHQWDWLRQ PD\ EH
KHOSIXO� EXW FDQ DOVR EH KDUPIXO�µ��

� ,Q ����� DOPRVW VHYHQW\�ILYH SHUFHQW RI /HJDO 6HUYLFHV &RUSRUDWLRQ FDVHV ´ZHUH
UHVROYHG WKURXJK DGYLFH� UHIHUUDO� RU VRPH RWKHU EULHI VHUYLFH�µ 5REHUW %LFNHO� 1RWH� /LPLWHG
/HJDO 6HUYLFHV� ,V ,W :RUWK ,W"� �� &2/80� -�/�	62&�352%6� ���� ��� ������� %LFNHO DUJXHV
WKDW ´GXH WR WKH FKDUDFWHULVWLFV RI WKH LQGLJHQW FRPPXQLW\� WKH SURYLVLRQ RI OLPLWHG OHJDO
VHUYLFHV WR WKLV FRPPXQLW\ LV QRW RQO\ LQHIILFLHQW� EXW IDLOV WR DFKLHYH LWV RZQ JRDO RI
SURYLGLQJ UHDO KHOS WR PRUH FOLHQWV�µ ,G� DW ���� )LQDQFLDO FRQVWUDLQWV FDXVH OHJDO VHUYLFH
SURYLGHUV WR HLWKHU OLPLW WKH QXPEHU RI SHRSOH VHUYHG ´DQG SURYLGH WKHP ZLWK IXOO
UHSUHVHQWDWLRQ� RU � � � FRQWLQXH WR VHUYH D ZLGHU SRSXODWLRQ� EXW RIIHU RQO\ OLPLWHG
UHSUHVHQWDWLRQ WRPDQ\ RU DOO RI WKRVH VHUYHG� 7KH FXUUHQW WUHQG KDV EHHQ WR DGRSW WKH ODWWHU
RSWLRQ�µ ,G� DW ��� �FLWDWLRQV RPLWWHG��

� 6HH '� -DPHV *UHLQHU HW DO�� 7KH /LPLWV RI 8QEXQGOHG /HJDO $VVLVWDQFH� $
5DQGRPL]HG 6WXG\ LQ D 0DVVDFKXVHWWV 'LVWULFW &RXUW DQG 3URVSHFWV IRU WKH )XWXUH� ���
+$59� /� 5(9� ���� ��� �������
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7KH GHHS GDUN VHFUHW RI OLPLWHG VFRSH UHSUHVHQWDWLRQ LV WKDW�
DW WKH ZKLP RI D FRXUW� D OLPLWHG VFRSH UHSUHVHQWDWLRQ PD\ WXUQ
LQWR DQ XQGHVLUHG³DQG XQSODQQHG IRU³IXOO�VFDOH UHSUHVHQWDWLRQ�
$ OLPLWHG VFRSH UHWDLQHU LV VLPSO\ D SULYDWH DJUHHPHQW EHWZHHQ D
ODZ\HU DQG FOLHQW ´WR OLPLW WKH REMHFWLYHV RI WKH UHSUHVHQWDWLRQ LQ
FHUWDLQ FLUFXPVWDQFHV�µ� /LPLWHG VFRSH UHSUHVHQWDWLRQ LV D
´FRQWUDFWXDO ULJKW�µ EXW� XQOLNH RWKHU FRQWUDFWV� OLPLWHG VFRSH
DJUHHPHQWV PD\ UHTXLUH VSHFLILF FRXUW DSSURYDO EHIRUH
WHUPLQDWLRQ�� 7KHVH UHWDLQHUV GR QRW ELQG D FRXUW QRU GR WKH\
SUHYHQW D FRXUW IURP GHQ\LQJ D PRWLRQ WR ZLWKGUDZ���

:KLOH PXFK KDV EHHQ ZULWWHQ DERXW WKH HWKLFV RI OLPLWHG
VFRSH UHSUHVHQWDWLRQ DQG LWV PDQ\ FOHDU EHQHILWV��� DV LW DSSURDFKHV
LWV WZHQW\�\HDU DQQLYHUVDU\� LW LV WLPH WR H[DPLQH VRPH FUDFNV LQ WKH
IDoDGH��� /LWWOH� LI DQ\WKLQJ� KDV EHHQ ZULWWHQ DERXW LVVXHV
VXUURXQGLQJ ZLWKGUDZDO IURP� RU WHUPLQDWLRQ RI� OLPLWHG VFRSH
UHSUHVHQWDWLRQ��� 2I WKH IHZDUWLFOHV WKDW KDYH UDLVHG WKH LVVXH�PDQ\
KDYH VLPSO\ GHWHUPLQHG� ZLWKRXW VXSSRUW� WKDW FRPSOLFDWLRQV DUH
XQOLNHO\ WR DULVH��� 6RPH SUDFWLFDO SXEOLFDWLRQV KDYH GHVFULEHG WKH
SRWHQWLDO ZLWKGUDZDO LVVXHV DQG UHFRJQL]HG WKH QHHG IRU JXLGDQFH�

� 6KDUS Y� 6KDUS� 1R� ������ ����:/ �������� DW � �9D� &LU� &W� 2FW� ��� ������
� $�%�$� 6(&7,21 21 /,7,*$7,21� +$1'%22. 21 /,0,7(' 6&23( /(*$/

$66,67$1&(� $ 5(3257 2) 7+( 02'(67 0($16 7$6. )25&( ��²�� �������
�� 6HH LG�� 0LFKHOH 1� 6WUXIIROLQR� /LPLWHG 6FRSH 1RW /LPLWHG &RPSHWHQFH�

6NLOOV 1HHGHG WR 3URYLGH ,QFUHDVHG $FFHVV WR -XVWLFH 7KURXJK 8QEXQGOHG /HJDO 6HUYLFHV
LQ 'RPHVWLF�5HODWLRQV 0DWWHUV� �� 6� 7(;� /� 5(9� ���� ���²�� �������

�� ´>8@QEXQGOLQJ � � � HQMR\V VWURQJ� LI QRW QHDU�XQLYHUVDO VXSSRUW� DV D YDOXDEOH
DFFHVV WR MXVWLFH WRRO�µ 6WHLQEHUJ� VXSUD QRWH �� DW ���� 7KH HIILFDF\ RI XQEXQGOHG VHUYLFHV
LV RIWHQ DSSODXGHG� ZLWK QR VXSSRUW� ´$V D SROLF\� LW LV FOHDU WKDW DOORZLQJ DWWRUQH\V WR
SURYLGH OLPLWHG�VFRSH UHSUHVHQWDWLRQ \LHOGV JUHDWHU DFFHVV WR MXVWLFH IRU SUR VH OLWLJDQWV
ZKR DUH FKRRVLQJ EHWZHHQ HLWKHU QR FRQWDFW ZLWK DQ DWWRUQH\ RU VRPH GHJUHH RI D OLPLWHG
DWWRUQH\�FOLHQW UHODWLRQVKLS�µ ),$ &DUG 6HUYV� 1�$� Y� 3LFKHWWH� ��� $��G ���� ��� �5�,�
����� �HPSKDVLV RPLWWHG��

�� :KLOH 6WHLQEHUJ H[DPLQHG WKH HIILFDF\ RI OLPLWHG VFRSH VHUYLFHV� VHH
6WHLQJEHUJ� VXSUD QRWH �� DW ���²��� IHZ OHJDO VFKRODUV KDYH SURYLGHG DQ\ FULWLFLVP RI LW�
%XW VHH 6KDQDKDQ HW DO�� VXSUD QRWH �� DW ���� �´'LVSDUDWH YRLFHV LQ UHVHDUFK DQG WKHRU\
VXJJHVW WKDW DFFHVV WR MXVWLFH LQWHUYHQWLRQV WKDW DUH OHVV WKDQ IXOO UHSUHVHQWDWLRQ PD\ EH
KHOSIXO� EXW FDQ DOVR EH KDUPIXO�µ��

�� 7KH $%$ 6WDQGLQJ &RPPLWWHH RQ WKH 'HOLYHU\ RI /HJDO 6HUYLFHV:KLWH 3DSHU
$Q $QDO\VLV 2I 5XOHV 7KDW (QDEOH /DZ\HUV WR 6HUYH 6HOI�5HSUHVHQWHG /LWLJDQWV GHYRWHV
VHYHUDO RI LWV WZR KXQGUHG WKLUW\ SDJHV WR D GLVFXVVLRQ RI H[LVWLQJ VWDWH UXOHV UHJDUGLQJ
DSSHDUDQFHV DQG ZLWKGUDZDOV LQ OLPLWHG VFRSH PDWWHUV� 6HH $�%�$� 67$1',1* &200� 21
7+( '(/,9(5< 2) /(*$/ 6(596�� $1 $1$/<6,6 2) 58/(6 7+$7 (1$%/( /$:<(56 72
6(59( 6(/)�5(35(6(17(' &/,(176 ��²�� ������ >KHUHLQDIWHU $�%�$� :+,7( 3$3(5@�

�� 6HH )HUQ )LVKHU�%UDQGYHHQ 	 5RFKHOOH .OHPSQHU� 8QEXQGOHG /HJDO 6HUYLFHV�
8QW\LQJ WKH %XQGOH LQ 1HZ <RUN 6WDWH� �� )25'+$0 85%� /�-� ����� ���� ������� VHH DOVR
5RFKHOOH .OHPSQHU� 8QEXQGOHG /HJDO 6HUYLFHV LQ 1HZ <RUN 6WDWH /LWLJDWHG 0DWWHUV� $
3URSRVDO WR 7HVW WKH (IILFDF\ 7KURXJK /DZ 6FKRRO &OLQLFV� �� 1�<�8� 5(9� /� 	 62&�
&+$1*( ���� ���²�� ������� .OHPSQHU H[SOLFLWO\ UDLVHV WKLV LVVXH EXW WKHQ GHWHUPLQHV�
ZLWK QR VXSSRUW� WKDW LW LV D QRQ�LVVXH� 6HH .OHPSQHU� VXSUD� DW ��� �´>/@DZ\HUV IHDU WKDW
WKH FRXUW ZLOO QRW DELGH E\ WKH OLPLWDWLRQV FRQWDLQHG LQ WKH UHWDLQHU DJUHHPHQW� ,Q JHQHUDO�
ZKLOH WKH FRXUW PD\ SUHIHU WKDW DQ DWWRUQH\ UHSUHVHQW D OLWLJDQW IRU WKH HQWLUH FDVH� WKH
FRXUW·V GHVLUH IRU PRUH OLWLJDQWV WR EH UHSUHVHQWHG LQ FRXUW SURFHHGLQJV FDQ HIIHFWLYHO\ EH
IXOILOOHG E\ DOORZLQJ XQEXQGOHG OHJDO VHUYLFHV�µ �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG���
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EXW KDYH QRW SURYLGHG LW��� ,Q WKH VFKRODUO\ OLWHUDWXUH� WKH NH\ LVVXH
UDUHO\ PHQWLRQHG� DQG QHYHU UHVROYHG� LV WKDW OLPLWHG VFRSH
UHSUHVHQWDWLRQV DUH VRPHWLPHV QRW OLPLWHG��� $V GHVFULEHG E\ RQH
9LUJLQLD FRXUW� XQGHU FXUUHQW HWKLFDO UXOHV� D MXGJH FDQ HDVLO\
SUHYHQW DQ DWWRUQH\·V ZLWKGUDZDO IURP D FDVH� HYHQ DIWHU WKH OLPLWHG
VFRSH RI WKH DWWRUQH\·V ZRUN KDV EHHQ FRPSOHWHG���

6RPH VWDWHV KDYH EHHQ PRUH SURDFWLYH WKDQ RWKHUV LQ
FRQIURQWLQJ WKH SRWHQWLDO ZLWKGUDZDO LVVXHV LQ OLPLWHG VFRSH
UHSUHVHQWDWLRQ RI OLWLJDWHG PDWWHUV��� 7KRVH VWDWHV WKDW KDYH
DWWHPSWHG WR UHPHG\ WKH ZLWKGUDZDO DQG WHUPLQDWLRQ LVVXHV KDYH
FUHDWHG VSHFLILF UXOHV JRYHUQLQJ OLPLWHG VFRSH HQJDJHPHQWV DQG
DOORZHG IRU HDVLHU ZLWKGUDZDO E\ DWWRUQH\V LQ VXFK PDWWHUV���
1HLWKHU 1HZ <RUN QRU WKH $%$ KDYH SURPXOJDWHG UXOHV �RU PRGHO
UXOHV� VSHFLI\LQJ D GLIIHUHQW VWDQGDUG IRU WKH ZLWKGUDZDO IURP
UHSUHVHQWDWLRQ E\ OLPLWHG VFRSH DWWRUQH\V��� 7KLV HVVD\ SURSRVHV D
VROXWLRQ LQ WKH IRUP RI DQ DPHQGHG $%$ PRGHO UXOH� ZKLFK FRXOG
EH DGRSWHG E\ 1HZ <RUN DQG RWKHU VWDWHV� WR SURYLGH FOHDU�
EDODQFHG JXLGHOLQHV IRU ZLWKGUDZDO IURP OLPLWHG VFRSH
UHSUHVHQWDWLRQ� SDUWLFXODUO\ LQ SUR ERQR HQJDJHPHQW���

�� 6HH� H�J�� 0HOLVVD (� 'DULJDQ� &KDQJHV LQ +RZ :H 3UDFWLFH� /LPLWHG 6FRSH
5HSUHVHQWDWLRQ ,V +HUH� �� 5�,� %�-�� 1RY��'HF� ����� DW �� � �DVNLQJ ´KRZ GR ODZ\HUV HQWHU
DQG� PRUH LPSRUWDQWO\� H[LW D FDVHµ�� 7KH 5KRGH ,VODQG %DU -RXUQDO GHVFULEHV OLPLWHG VFRSH
UHSUHVHQWDWLRQ LQ WKH FRXUWURRP DV ´ZKHUH WKH SOD\LQJ ILHOG LV QRW ZHOO GHILQHG DQG WKH
SRWHQWLDO IRU FRQWURYHUV\ LV JUHDWHVW�µ ,G�� VHH DOVR 'LDQH 6� 'LHO 	 7KRPDV -� :DWVRQ�
/LPLWLQJ 5HSUHVHQWDWLRQ0D\$WWUDFW &OLHQWV� %XW %HZDUH *UD\ $UHDV�:,6�/$:�� 2FW� �����
DW ��� �� �´6RPHWLPHV� EHFDXVH ZH ZDQW WR KHOS RXU FOLHQWV� ZH PD\ GR PRUH WKDQ ZH
RULJLQDOO\ VLJQHG XS IRU� 7KDW FDQ EH ULVN\�µ��

�� 6HH 'LHO 	 :DWVRQ� VXSUD QRWH ��� DW ���
�� 6HH6KDUS Y� 6KDUS�1R� ������ ����:/�������� DW � �9D� &LU� &W� 2FW� ��� ������

>:@KLOH DQ DWWRUQH\ DQG FOLHQW PD\ UHDFK DQ DJUHHPHQW WR OLPLW WKH REMHFWLYHV
RI WKH UHSUHVHQWDWLRQ WR DQ H[WHQW WKDW LW OLPLWV WKH DWWRUQH\V >VLF@ UROH LQ WKH
OLWLJDWLRQ� RQFH WKH PDWWHU FRPHV EHIRUH WKH FRXUW LQ D OLWLJDWLRQ SRVWXUH DQG
ZLWKGUDZDO LV VRXJKW� WKH &RXUW PXVW FRQVLGHU WKH SRVLWLRQ RI WKH FOLHQW
UHJDUGLQJ VXFK ZLWKGUDZDO PRWLRQ� KRZ DQ\ VXFK DJUHHPHQW ZLOO DIIHFW LWV
GRFNHW� WKH SXEOLF SHUFHSWLRQ RI WKH OLWLJDWLRQ� DQG WKH RWKHU SDUWLHV WR WKH
OLWLJDWLRQ� EHIRUH LW GHFLGHV ZKHWKHU WR SHUPLW ZLWKGUDZDO E\ ´FRXQVHO RI
UHFRUG�µ

,G�
�� 6HH� H�J�� :$6+� &,9� 5� �����
�� 6HH� H�J�� LG�
�� ,Q ����� WKH $GYLVRU\ &RPPLWWHH RQ &LYLO 3UDFWLFH WR WKH &KLHI $GPLQLVWUDWLYH

-XGJH RI WKH &RXUWV RI WKH 6WDWH RI 1HZ <RUN SURSRVHG DQ DPHQGPHQW WR WKH VWDWH·V &LYLO
3UDFWLFH /DZV DQG 5XOHV �&3/5�� 6HH 5(3257 2) 7+( $'9,625< &200,77(( 21 &,9,/
35$&7,&( 72 7+( &+,() $'0,1,675$7,9( -8'*( 2) 7+( &28576 2) 7+( 67$7( 2) 1(:
<25. ��²�� �������

�� 7KLV HVVD\ IRFXVHV RQ SUR ERQR XQEXQGOLQJ� DQG PRUH VSHFLILFDOO\� RQ WKRVH
LVVXHV WKDW DULVH LQ OLWLJDWHG PDWWHUV� 7KLV IRFXV OLPLWV WKH HWKLFDO LPSOLFDWLRQV EHFDXVH
WKHUH LV QR GLVFXVVLRQ RI IHHV� ZLWKGUDZDO IRU QRQ�SD\PHQW RI IHHV� RU IHH GLVSXWH
DUELWUDWLRQV� HDFK RI ZKLFK LV JRYHUQHG E\ LWV RZQ HWKLFDO UXOHV� 6HH 'DULJDQ� VXSUD QRWH
��� DW � �´/LPLWHG VFRSH UHSUHVHQWDWLRQ LV H[SDQGLQJ LQWR WKH FRXUWURRP ZKHUH DUJXDEO\
DIIRUGDEOH DQG FRPSHWHQW UHSUHVHQWDWLRQ LV PRVW QHHGHG� EXW ZKHUH WKH SOD\LQJ ILHOG LV



����@ /,0,7(' 6&23( /277(5< ���

7KLV HVVD\ EHJLQV ZLWK D EULHI GHVFULSWLRQ RI OLPLWHG VFRSH
UHSUHVHQWDWLRQ DQG KRZ LW KDV EHHQ GHSOR\HG RYHU WKH SDVW WZHQW\
\HDUV WR LQFUHDVH DFFHVV WR MXVWLFH� 3DUW , GHVFULEHV VRPH RI WKH
P\ULDG HWKLFDO UXOHV LPSOLFDWHG LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ�
3DUW ,, WKHQ GLVFXVVHV WKH VSHFLILF HWKLFDO DQG SURFHGXUDO UXOHV
JRYHUQLQJ ZLWKGUDZDO IURP UHSUHVHQWDWLRQ� IRFXVLQJ RQ 1HZ <RUN
DV DQ H[DPSOH� ,W DOVR DQDO\]HV FDVH ODZ WKDW KDV GHPRQVWUDWHG
WKH H[LVWHQFH RI VRPH RI WKH SRWHQWLDO SUREOHPV ZLWK OLPLWHG VFRSH
UHSUHVHQWDWLRQV LQ PDQ\ MXULVGLFWLRQV� )LQDOO\� 3DUW ,,, FRQFOXGHV
E\ RIIHULQJ SRWHQWLDO VROXWLRQV IRU 1HZ <RUN DQG RWKHU VWDWHV WKDW
KDYH QRW \HW FKDQJHG WKHLU UXOHV WR VSHFLILFDOO\ PDNH LW HDVLHU IRU
DWWRUQH\V WR ZLWKGUDZ IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ� ZLWKRXW
WLOWLQJ WKH EDODQFH RI ULVN WR WKH FOLHQW�

,� /,0,7(' 6&23( 5(35(6(17$7,21� $ 35,0(5

/LPLWHG 6FRSH UHSUHVHQWDWLRQ³DOVR FRPPRQO\ FDOOHG
GLVFUHWH WDVN UHSUHVHQWDWLRQ� XQEXQGOHG OHJDO VHUYLFHV� RU HYHQ�
E\ D WUHQG\ IHZ� ´ODZ j OD FDUWHµ��³UHIHUV WR D UHODWLYHO\ QHZO\
GHILQHG IRUP RI OHJDO SUDFWLFH�� ZKHUHLQ D FOLHQW DQG DWWRUQH\
DJUHH WKDW WKH DWWRUQH\ ZLOO SURYLGH VRPHWKLQJ OHVV WKDQ WKH ´IXOO
SDFNDJHµ�� RI OHJDO VHUYLFHV��� 7KH WHUPV ´OLPLWHG VFRSHµ RU
´XQEXQGOHG OHJDO VHUYLFHVµ DUH JHQHUDOO\ DWWULEXWHG WR 3URIHVVRU
)RUUHVW 6� 0RVWHQ RI 8&/$� ZKR H[SUHVVHG JUDYH FRQFHUQV DERXW
LQFUHDVHG LPSHGLPHQWV WR DFFHVV WR MXVWLFH��� 0RVWHQ SUDFWLFHG
IDPLO\ ODZ� DQ DUHD ZKHUH VXSSRUWHUV RI OLPLWHG VFRSH VHUYLFHV

QRW ZHOO GHILQHG DQG WKH SRWHQWLDO IRU FRQWURYHUV\ LV JUHDWHVW�µ�� 02'(/ 58/(6 2) 352)·/
&21'8&7 U� ��� �$0� %$5 $66·1 ������ 1�<� 5� &+,() $'0,1� -8'*( ��� �)HH 'LVSXWH
5HVROXWLRQ 3URJUDP��

�� 6HH� H�J�� 6WHSKDQLH /� .LPEUR� /DZ D OD &DUWH� 7KH &DVH IRU 8QEXQGOLQJ�
*362/2� 6HSW��2FW� ����� DW ��� ��� ´/DZ j OD &DUWH &RQIHUHQFH�µ 1�<� 67� &76� $&&(66 72
-867� 352*5$0� KWWS���ZZZ�Q\FRXUWV�JRY�LS�Q\D�M�/DZ$/D&DUWH�LQGH[�VKWPO >KWWSV���SHU
PD�FF�9*'��)�'�@� )LVKHU�%UDQGYHHQ 	 .OHPSQHU� VXSUD QRWH ��� DW ���� �´8QEXQGOLQJ
KDV EHHQ GHVFULEHG DV RUGHULQJ ¶D OD FDUWH�· UDWKHU WKDQ IURP WKH ¶IXOO�VHUYLFH PHQX�·µ
�TXRWLQJ 'LDQQH 0ROYLJ� 8QEXQGOLQJ /HJDO 6HUYLFHV 6LPLODU WR 2UGHULQJ D OD &DUWH�
8QEXQGOLQJ $OORZV &OLHQWV WR &KRRVH IURP D 0HQX WKH 6HUYLFHV $WWRUQH\V 3URYLGH� :,6�
/$:�� 6HSW� ����� DW �����

�� 6HH� H�J�� 0ROO\ 0� -HQQLQJV 	 '� -DPHV *UHLQHU� 7KH (YROXWLRQ RI
8QEXQGOLQJ LQ /LWLJDWLRQ 0DWWHUV� 7KUHH &DVH 6WXGLHV DQG D /LWHUDWXUH 5HYLHZ� �� '(19�
8� /� 5(9� ���� ���²�� �������

�� )RUUHVW 6� 0RVWHQ� 8QEXQGOLQJ RI /HJDO 6HUYLFHV DQG WKH )DPLO\ /DZ\HU� ��
)$0� /�4� ���� ��� �������

�� 6HH� H�J�� 'DYLV HW DO�� VXSUD QRWH �� DW �� �´/LPLWHG VFRSH UHSUHVHQWDWLRQ
LQFOXGHV D UDQJH RI DWWRUQH\�FOLHQW UHODWLRQVKLSV ZKHUH WKH DWWRUQH\ KDQGOHV SDUW� EXW
QRW DOO� RI D OHJDO PDWWHU�µ��

�� 0RVWHQ PHQWLRQHG WKH LGHD GXULQJ KLV WLPH RQ WKH $%$ FRPPLWWHH GLVFXVVLQJ
XQUHSUHVHQWHG OLWLJDQWV� 6HH ����� 7KH 3DVW� 3UHVHQW� DQG )XWXUH RI 8QEXQGOHG /HJDO
6HUYLFHV� ZLWK )RUUHVW0RVWHQ� /(*$/7$/.1(7:25.�/$:<(5,67 �2FW� ��� ������ KWWSV���OHJDO
WDONQHWZRUN�FRP�SRGFDVWV�ODZ\HULVW�SRGFDVW�������������WKH�SDVW�SUHVHQW�DQG�IXWXUH�RI�
XQEXQGOHG�OHJDO�VHUYLFHV�ZLWK�IRUUHVW�PRVWHQ� >KWWSV���SHUPD�FF�$�8��4�0�@�
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SRVLW WKDW WKHUH DUH H[WHQVLYH FOLHQW QHHGV� DQG VXFK QHHGV PD\
OHQG WKHPVHOYHV WR EHLQJ XQEXQGOHG RU GLYLGHG LQWR GLVFUHWH
WDVNV��� 8QEXQGOHG OHJDO VHUYLFHV DUH RIWHQ YLHZHG DV RQH SRVVLEOH
VROXWLRQ DV WKH\ DOORZ LQFUHDVHG DFFHVV WR MXVWLFH IRU WKRVH ZKR
FDQQRW DIIRUG WUDGLWLRQDO IXOO UHSUHVHQWDWLRQ���

7R GHWHUPLQH ZKDW XQEXQGOHG VHUYLFH� RU OLPLWHG VFRSH
UHSUHVHQWDWLRQ� LV� LW LV QHFHVVDU\ WR XQGHUVWDQG ZKDW LV EHLQJ
OLPLWHG RU XQEXQGOHG� 0RVWHQ FKDUDFWHUL]HG WKH IXOO EXQGOH RI
VHUYLFHV LQ OLWLJDWLRQ DV IROORZV� ´��� JDWKHULQJ IDFWV� ��� DGYLVLQJ WKH
FOLHQW� ��� GLVFRYHULQJ IDFWV RI WKH RSSRVLQJ SDUW\� ��� UHVHDUFKLQJ
WKH ODZ� ��� GUDIWLQJ FRUUHVSRQGHQFH DQG GRFXPHQWV� ���
QHJRWLDWLQJ� DQG ��� UHSUHVHQWLQJ WKH FOLHQW LQ FRXUW�µ�� :KLOH WKLV
PD\ EH D VLPSOLILHG YHUVLRQ RI WKH HQWLUH DUUD\ RI VHUYLFHV D ODZ\HU
PD\ RIIHU D OLWLJDQW� LW GRHV SURYLGH D IUDPHZRUN LQZKLFK WR GLVFXVV
OLPLWHG VFRSH OHJDO VHUYLFH� /LPLWHG VFRSH UHSUHVHQWDWLRQ LV
DQ\WKLQJ OHVV WKDQ WKLV IXOO EXQGOH RI VHUYLFHV���

:KLOH H[DPSOHV RI OLPLWHG VFRSH UHSUHVHQWDWLRQ RFFXU LQ
D PXOWLWXGH RI DWWRUQH\�FOLHQW LQWHUDFWLRQV� WKHUH DUH VRPH WKDW
DUH PRUH RIWHQ GLVFXVVHG� )RU H[DPSOH� DQ DWWRUQH\ YROXQWHHULQJ
WR DQVZHU D OHJDO KRWOLQH LV SURYLGLQJ WKH OLPLWHG VHUYLFH RI
DGYLVLQJ WKH FOLHQW��� DQ DWWRUQH\ ZRUNLQJ LQ D FRXUW�VDQFWLRQHG
KHOS FHQWHU� SURYLGLQJ DVVLVWDQFH DQG GLUHFWLRQ ZLWK FRPSOHWLRQ
RI FRXUW IRUPV RQ VLWH� LV OLNHZLVH SURYLGLQJ WKH OLPLWHG VHUYLFH RI
DGYLVLQJ WKH FOLHQW��� DQ DWWRUQH\ SURYLGLQJ VLQJOH GD\�RI
UHSUHVHQWDWLRQ WKURXJK DQ ´DWWRUQH\�IRU�WKH GD\µ SURJUDP LV
SURYLGLQJ WKH OLPLWHG VHUYLFH RI UHSUHVHQWLQJ WKH FOLHQW LQ FRXUW���
7KHVH DUH DPRQJ WKH FRPPRQ VFHQDULRV LQ SUR ERQR OLPLWHG VFRSH

�� 6HH� H�J�� )RUUHVW 6� 0RVWHQ�8QEXQGOHG /HJDO 6HUYLFHV 7RGD\³DQG 3UHGLFWLRQV
IRU WKH )XWXUH� �� $�%�$� 6(&� )$0� /�� )$0� $'92&�� )DOO ����� DW ��� �� �´,Q MXVW XQGHU D
TXDUWHU RI D FHQWXU\� XQEXQGOLQJ KDV EORVVRPHG LQWR D SRZHUIXO IRUFH LQ WKH GHOLYHU\ RI
DFFHVVLEOH IDPLO\ OHJDO VHUYLFHV�µ�� 0LFKHOH 1� 6WUXIIROLQR� 7DNLQJ /LPLWHG 5HSUHVHQWDWLRQ WR
WKH /LPLWV� 7KH (IILFDF\ RI 8VLQJ 8QEXQGOHG /HJDO 6HUYLFHV LQ 'RPHVWLF�5HODWLRQV 0DWWHUV
,QYROYLQJ /LWLJDWLRQ� � 67� 0$5<·6 -� /(*$/ 0$/35$&7,&( 	 (7+,&6 ���� ���²�� ������
�GLVFXVVLQJ WKH $%$·V HQFRXUDJHPHQW RI OLPLWHG VFRSH SUDFWLFHV LQ IDPLO\ ODZ PDWWHUV��

�� 6HH� H�J�� .ULVWD $� +HVV� 7KH %URDG 5HDFK RI /LPLWHG 6FRSH 5HSUHVHQWDWLRQ� $
3DWKZD\ WR $FFHVV WR -XVWLFH� �� :� 1(: (1*� /� 5(9� ���� ��� ������� $OLFLD 0� )DUOH\�
&XUUHQW 'HYHORSPHQW� $Q ,PSRUWDQW 3LHFH RI WKH %XQGOH� +RZ /LPLWHG $SSHDUDQFHV &DQ
3URYLGH DQ (WKLFDOO\ 6RXQG :D\ WR ,QFUHDVH $FFHVV WR -XVWLFH IRU 3UR 6H /LWLJDQWV� �� *(2�
-� /(*$/ (7+,&6 ���� ��� ������� -RKQ &� 5RWKHUPLFK� 1RWH� (WKLFDO DQG 3URFHGXUDO
,PSOLFDWLRQV RI ´*KRVWZULWLQJµ IRU 3UR 6H /LWLJDQWV� 7RZDUG ,QFUHDVHG $FFHVV WR &LYLO
-XVWLFH� �� )25'+$0/� 5(9� ����� ���� ������� 6WHLQEHUJ� VXSUD QRWH �� DW ���²���

�� 0RVWHQ� VXSUD QRWH ��� DW ����
�� ,G�
�� 6WHYHQ $� 1LJK� &XUUHQW 'HYHORSPHQW� /HJDO +RWOLQHV� (WKLFDO &RQFHUQV DQG

3URSRVDOV IRU 5HJXODWLRQ� �� *(2� -� /(*$/ (7+,&6 ����� ���� �������
�� 6HH 6WDF\ /� %UXVWLQ�0DNLQJ 7XUQHU $ 5HDOLW\³,PSURYLQJ $FFHVV WR -XVWLFH

7KURXJK &RXUW�$QQH[HG 5HVRXUFH &HQWHUV DQG 6DPH 'D\ 5HSUHVHQWDWLRQ� �� 7(;� -� &�/�
	 &�5� ��� �� �������

�� 6HH� H�J�� +HVV� VXSUD QRWH ��� DW ��� �GHVFULELQJ OLPLWHG UHSUHVHQWDWLRQ RQ
WKH GD\ RI PRWLRQ KHDULQJV IRU IRUHFORVXUHV��
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UHSUHVHQWDWLRQ WKURXJK QRW�IRU�SURILW OHJDO VHUYLFH SURYLGHUV���
6XFK OLPLWHG VFRSH VHUYLFHV KDYH ´IORXULVKHGµ LQ UHFHQW \HDUV LQ
RUGHU WR SURYLGH DVVLVWDQFH WR FOLHQWV���

/LPLWHG VFRSH UHSUHVHQWDWLRQ H[LVWV ERWK LQ WKH SUR ERQR
FRQWH[W DQG LQ SDLG OHJDO UHSUHVHQWDWLRQ��� ,Q WKH SDLG PRGHO RI
OLPLWHG VFRSH UHSUHVHQWDWLRQ� FOLHQWV DQG ODZ\HUV PD\ DJUHH WR
XQEXQGOH VHUYLFHV WR FUHDWH D IHH�IRU�VHUYLFH PRGHO��� WUDGLWLRQDOO\
VHHQ LQ SHUVRQDO WUDQVDFWLRQDO OHJDO UHSUHVHQWDWLRQ �H�J��
UHVLGHQWLDO UHDO HVWDWH FORVLQJV DQG ZLOO SUHSDUDWLRQ��� DQG QRW
XVXDOO\ XVHG LQ OLWLJDWLRQ� 7KLV XQEXQGOLQJ DOORZV D FOLHQW WR XVH D
ODZ\HU RQO\ IRU WKRVH WDVNV WKH FOLHQW LV XQDEOH WR FRPSOHWH
WKHPVHOYHV��� ,W GRHV QRW DPRXQW WR IXOO UHSUHVHQWDWLRQ DQG DOORZV
WKH FOLHQW WR EXGJHW WKH FRVWV IRU OHJDO VHUYLFHVPRUH DFFXUDWHO\ WKDQ
E\ WKH WUDGLWLRQDO KRXUO\ UDWH RI ELOOLQJ XVHG E\ PDQ\ DWWRUQH\V���

,Q WKH SUR ERQR FRQWH[W� OLPLWHG VFRSH UHSUHVHQWDWLRQ KDV
EHHQ XVHG WR DWWHPSW WR DGGUHVV WKH DFFHVV WR MXVWLFH JDS��� :KLOH

�� 6HH 6WHLQEHUJ� VXSUD QRWH �� DW ���� VHH DOVR .OHPSQHU� VXSUD QRWH ��� DW ���
�´>8@QEXQGOHG OHJDO VHUYLFHV >H[LVW@ WKURXJK YHKLFOHV VXFK DV SUR VH FOLQLFV� FRPPXQLW\
HGXFDWLRQ SURJUDPV� WHOHSKRQH DGYLFH DQG UHIHUUDO VHUYLFHV� ,QWHUQHW HGXFDWLRQ DQG VHOI�
KHOS PDWHULDOV� DQG SUR VH DVVLVWDQFH DW FRXUWKRXVHV�µ �HPSKDVLV RPLWWHG���

�� .OHPSQHU� VXSUD QRWH ��� DW ����
�� 6HH� H�J�� &ROR� %DU$VV·Q�8QEXQGOLQJ�/LPLWHG6FRSH5HSUHVHQWDWLRQ�)RUPDO2S�

��� ������ �´>/@LPLWHG VFRSH UHSUHVHQWDWLRQ LV QRZ XVHG DV D PHDQV RI SURYLGLQJ OHJDO
UHSUHVHQWDWLRQ LQ ERWK SUR ERQR FDVHV DQG FDVHV LQ ZKLFK SULYDWH DWWRUQH\V FKDUJH D IHH�µ��
0DU\ &� $VKFURIW� 8QEXQGOLQJ /HJDO 6HUYLFHV� 'HOLYHULQJ :KDW <RXU &OLHQW :DQWV DW D 3ULFH
6KH &DQ $IIRUG� 97� %�-�� :LQWHU ����� ��� ��� 6WHLQEHUJ� VXSUD QRWH �� DW ��� �´8QEXQGOLQJ
ILUVW FDPH LQWR YRJXH IRUPDOO\ DV D ZD\ RI SURYLGLQJ DIIRUGDEOH OHJDO VHUYLFHV WR WKH PLGGOH
FODVV³WKRVH WKDW PLJKW QHHG DVVLVWDQFH ZLWK RQH SDUWLFXODU DVSHFW RI WKHLU OHJDO FDVH� EXW
FRXOG FRPSHWHQWO\ KDQGOH WKH UHVW RI WKHLU PDWWHU SUR VH�µ�� /D]DU (PDQXHO� 8QEXQGOLQJ RI
6HUYLFHV 	 3UDFWLFH RI /DZ� 1�<� /(*$/ (7+,&6 5(3� �0D\ ������ ZZZ�QHZ\RUNOHJDOHWKLFV�
FRP�XQEXQGOLQJ�RI�VHUYLFHV�SUDFWLFH�RI�ODZ >KWWSV���SHUPD�FF�%�73�64%%@�

�� (PDQXHO� VXSUD QRWH �� �QRWLQJ D WUHQG ´WR SURPRWH VHJPHQWHG RU ¶XQEXQGOHG·
OHJDO VHUYLFHV WR FOLHQWV ZKR FDQQRW DIIRUG WR SD\ IRU DOO WKH OHJDO VHUYLFHV UHTXLUHG LQ D
SDUWLFXODU OLWLJDWLRQ RU PDWWHUµ��

�� 6HH )LVKHU�%UDQGYHHQ 	 .OHPSQHU� VXSUD QRWH ��� DW ���� �QRWLQJ WKDW
XQEXQGOHG OHJDO VHUYLFHV KDYH EHHQ SURYLGHG IRU \HDUV LQ HVWDWH SODQQLQJ DQG PHGLDWLRQ
PDWWHUV�� 'LHO 	 :DWVRQ� VXSUD QRWH ��� DW ��� 'LHO DQG :DWVRQ GHVFULEH WKH EHQHILWV RI
OLPLWLQJ UHSUHVHQWDWLRQ LQ WKH SDLG FRQWH[W� LQFOXGLQJ WKDW LW ´PD\ KHOS ODZ\HUV JHW
EXVLQHVV WKH\ PD\ QRW RWKHUZLVH JHW�µ 'LHO 	 :DWVRQ� VXSUD QRWH ��� DW ���

�� 6HH� H�J�� 3D� %DU $VV·Q 	 3KLOD� %DU $VV·Q� 5HSUHVHQWLQJ &OLHQWV LQ /LPLWHG
6FRSH (QJDJHPHQWV� -RLQW )RUP� 2S� �������� ������ �´>,@W PD\ VLPSO\ EH WKH FOLHQW·V
SUHIHUHQFH XQUHODWHG WR ILQDQFLDO FRQFHUQV WR DFW DV KLV RU KHU RZQ UHSUHVHQWDWLYH� VHHNLQJ
OHJDO DGYLFH RQO\ RQ DQ DV QHHGHG EDVLV�µ��

�� 6HH� H�J�� %DUULH $OWKRII� (WKLFDO ,VVXHV 3RVHG E\ /LPLWHG 6FRSH 5HSUHVHQWDWLRQ³
7KH:DVKLQJWRQ([SHULHQFH� 352)�/$:�� ���� 6\PSRVLXP ,VVXH� DW ��� ��� 'DYLG+ROWHUPDQ�
5XOH &KDQJHV 3HUPLW /LPLWHG 5HSUHVHQWDWLRQ LQ /LWLJDWLRQ� ,QFUHDVLQJ $FFHVV DQG
2SSRUWXQLW\� &+,� %� )281'�� 6HSW� ����� DW ��� ��²��� KWWS���FKLFDJREDUIRXQGDWLRQ�RUJ�
SGI�UHVRXUFHV�OLPLWHG�VFRSH�UHSUHVHQWDWLRQ�UXOH�FKDQJHV�SHUPLWWLQJ�OLPLWHG�VFRSH�OLWLJDWLRQ�
SGI >KWWSV���SHUPD�FF�:�+=��3�0@ �FOLHQWV UHWDLQ ODZ\HUV IRU D VSHFLILF WDVN IRU D IL[HG IHH
DQG ´FDQ EH DVVXUHG WKDW WKH\ ZRQ·W UDFN XS XQDIIRUGDEOH IHHVµ�� +DOOH\ $FNOLH 2VWHUJDUG�
1RWH� 8QPDVNLQJ WKH *KRVW� 5HFWLI\LQJ *KRVWZULWLQJ DQG /LPLWHG�6FRSH 5HSUHVHQWDWLRQ� ��
1(%� /� 5(9� ���� ��� �������

�� 6HH� H�J�� 1LJK� VXSUD QRWH ��� DW ����� VHH DOVR $�%�$� 5HV� 1R� ���� DW �� ������
�´5(62/9('� 7KDW WKH $PHULFDQ %DU $VVRFLDWLRQ HQFRXUDJHV SUDFWLWLRQHUV� ZKHQ
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WKHUH LV QR FLYLO *LGHRQ��� DQG WKHUH DUH FHUWDLQO\ QRW HQRXJK SUR
ERQR DWWRUQH\V WR SURYLGH IXOO UHSUHVHQWDWLRQ WR HYHU\ FLYLO
OLWLJDQW��� WKH SURYLVLRQ RI OLPLWHG VFRSH VHUYLFHV LV VHHQ DV D SDUWLDO
VROXWLRQ� SURYLGLQJ DW OHDVW VRPH UHSUHVHQWDWLRQ IRU WKRVH ZKR
ZRXOG RWKHUZLVH KDYH QRQH� 7KH EDVLF DVVXPSWLRQ XQGHUO\LQJ
OLPLWHG VFRSH UHSUHVHQWDWLRQ� WKHQ� LV WKDW VRPH UHSUHVHQWDWLRQ LV
EHWWHU WKDQ QRQH��� 7KH LQWHQW RI XQEXQGOHG OHJDO VHUYLFHV FDQ
SHUKDSV EH GHVFULEHG DV ´GRLQJ WKH PRVW JRRG ZLWK WKH IHZHVW
UHVRXUFHV�µ�� ,W KDV JURZQ H[SRQHQWLDOO\ RYHU WKH \HDUV DV LW LV
GHHPHG DQ HIIHFWLYH DQG HIILFLHQW ZD\ WR SURYLGH DW OHDVW D OLWWOH
DVVLVWDQFH WR D ODUJH QXPEHU RI LQGLYLGXDOV���

,,� 7+( (7+,&$/ )5$0(:25. )25 /,0,7(' 6&23(
5(35(6(17$7,21

6LQFH LWV LQFHSWLRQ� OLPLWHG VFRSH UHSUHVHQWDWLRQ KDV IDFHG
DQ HYROYLQJ HWKLFDO ODQGVFDSH� )URP DV HDUO\ DV ����� VWDWH EDU
DVVRFLDWLRQV EHJDQ LVVXLQJ HWKLFV RSLQLRQV FRQFHUQLQJ VRPH YHUVLRQ

DSSURSULDWH� WR FRQVLGHU OLPLWLQJ WKH VFRSH RI WKHLU UHSUHVHQWDWLRQ� LQFOXGLQJ WKH XQEXQGOLQJ
RI OHJDO VHUYLFHV DV D PHDQV RI LQFUHDVLQJ DFFHVV WR OHJDO VHUYLFHV�µ�� )LVKHU�%UDQGYHHQ 	
.OHPSQHU� VXSUD QRWH ��� DW ���� �´$GYRFDWHV EHOLHYH WKDW XQEXQGOLQJ LQFUHDVHV DFFHVV WR
MXVWLFH� SURPRWHV HIILFLHQF\ LQ WKH FRXUWURRP� DQG IXUWKHUV EXVLQHVV RSSRUWXQLWLHV IRU
DWWRUQH\V�µ�� 5RWKHUPLFK� VXSUDQRWH ��� DW ����� 6WHLQEHUJ� VXSUDQRWH �� DW ��� �´8QEXQGOLQJ
KDV SDUWLFXODUO\ FDXJKW ILUH QDWLRQDOO\ DV D ZD\ WR SURYLGH LQFUHDVHG OHJDO VHUYLFHV WR WKH SRRU
DQG WR VWUHWFK WKH VFDUFH DWWRUQH\ UHVRXUFHV SURYLGHG E\ IHGHUDO DQG ORFDO JRYHUQPHQWV WR
LPSURYH DFFHVV WR MXVWLFH�µ��

�� 6HH *LGHRQ Y� :DLQULJKW� ��� 8�6� ���� ��� ������ �KROGLQJ WKDW� HYHQ LQ
VWDWH FRXUW FULPLQDO SURFHHGLQJV� WKHUH LV D ULJKW WR FRXQVHO��

�� 6HH /(*$/ 6(596� &253�� '2&80(17,1* 7+( -867,&( *$3 ,1 $0(5,&$� 7+(
&855(17 810(7 &,9,/ /(*$/ 1(('6 2) /2:�,1&20( $0(5,&$16 ��²�� ������
�HVWLPDWLQJ WKDW HLJKW\ SHUFHQW RI WKH OHJDO QHHGV RI WKH SRRU DUH QRW PHW��

�� ´6RPH DGYRFDWHV FRQWHQG WKDW D OLWLJDQW LV PRUH OLNHO\ WR VXFFHVVIXOO\ FRPSOHWH
D PDWWHU ZLWK OLPLWHG KHOS WKDQ ZLWK QRQH DW DOO�µ )LVKHU�%UDQGYHHQ 	 .OHPSQHU� VXSUD
QRWH ��� DW ���� �FLWLQJ %UDGOH\ $� 9DXWHU� 8QEXQGOLQJ� )LOOLQJ WKH *DS� �� 0,&+� %�-�
����� ���� �������� 1RWDEO\� ZKLOH WKLV DVVXPSWLRQ FRQWLQXHV DQG OLPLWHG VFRSH
UHSUHVHQWDWLRQ UHFHLYHV WUHPHQGRXV VXSSRUW �SHUKDSV EHFDXVH RI WKH ODFN RI YLDEOH� FRVW�
HIIHFWLYH DOWHUQDWLYHV�� LW KDV QRW EHHQ VXSSRUWHG LQ WKH OLWWOH HPSLULFDO UHVHDUFK WKDW KDV
EHHQ FRPSOHWHG� 6HH� H�J�� 6WHLQEHUJ� VXSUD QRWH �� DW ��� �´,Q WKH MXULVGLFWLRQ , VWXGLHG� WKH
SURYLVLRQ RI XQEXQGOHG OHJDO VHUYLFHV GLG QRW KDYH D IDYRUDEOH LPSDFW RQ RXWFRPHV�
5HFLSLHQWV RI XQEXQGOHG DLG IDUHG QR EHWWHU WKDQ WKHLU XQDVVLVWHG FRXQWHUSDUWV � � � �µ��
6WHLQEHUJ DOVR FRPSDUHG WKRVH UHFHLYLQJ XQEXQGOHG VHUYLFHV LQ HYLFWLRQ SURFHHGLQJV WR
WHQDQWV UHFHLYLQJ IXOO SUR ERQR UHSUHVHQWDWLRQ� 6KH IRXQG WKDW ´WHQDQWV ZKR UHFHLYHG IXOO
UHSUHVHQWDWLRQ UHWDLQHG SRVVHVVLRQ RI WKHLU KRPHV DW D VXEVWDQWLDOO\ KLJKHU UDWH WKDQ GLG
WKH UHFLSLHQWV RI XQEXQGOHG VHUYLFHV�µ ,G� DW ���²���

�� 6WHLQEHUJ� VXSUD QRWH �� DW ����
�� 7KH $%$ KDV HYHQ HVWDEOLVKHG DQ ´8QEXQGOLQJ 5HVRXUFH &HQWHUµ DV SDUW RI

WKH 6WDQGLQJ &RPPLWWHH RQ WKH 'HOLYHU\ RI /HJDO 6HUYLFHV� 6HH 6WDQGLQJ &RPP� RQ WKH
'HOLYHU\ RI /HJDO 6HUYV�� 8QEXQGOLQJ 5HVRXUFH &HQWHU� $�%�$�� KWWSV���ZZZ�DPHULFDQEDU�
RUJ�JURXSV�GHOLYHU\BOHJDOBVHUYLFHV�UHVRXUFHV� >KWWSV���SHUPD�FF�6=���7(*�@� 7KH 5HVRXUFH
&HQWHU LV D FROOHFWLRQ RI FDVHV� DUWLFOHV� ERRNV DQG DXGLR�YLVXDO UHVRXUFHV LQWHQGHG WR KHOS
SUDFWLWLRQHUV� ,G�
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RI OLPLWHG VFRSH UHSUHVHQWDWLRQ��� 6LQFH WKHQ� WKH UXOHV JRYHUQLQJ
DWWRUQH\ HWKLFV KDYH FKDQJHG PXOWLSOH WLPHV� DQG XQGHU UHFHQW
LWHUDWLRQV RI WKH 053&� OLPLWHG VFRSH UHSUHVHQWDWLRQ LV H[SOLFLWO\
SHUPLWWHG��� ,Q ����� WKH $%$·V 053& ZHUH FKDQJHG WR DOORZ DQG
UHJXODWH XQEXQGOLQJ��� 7KLV FKDQJH UHFRJQL]HG WKDW ODZ\HUV ZHUH
DOUHDG\ SURYLGLQJ OLPLWHG VFRSH VHUYLFHV DQGZDV LQWHQGHG WR FUHDWH
´D IUDPHZRUN ZLWKLQ ZKLFK ODZ\HUV PD\ H[SDQG DFFHVV WR OHJDO
VHUYLFHV E\ SURYLGLQJ OLPLWHG EXW QRQHWKHOHVV YDOXDEOH OHJDO
VHUYLFHVµ�� 9DULRXV VWDWHV KDYH PRYHG WRZDUGV H[SUHVVO\
SHUPLWWLQJ LW�� DQG VWDWH EDU DVVRFLDWLRQV KDYH LVVXHG WKHLU RZQ
RSLQLRQV RYHU WLPH� FODULI\LQJ HDFK VWDWH·V DFFHSWDQFH RI XQEXQGOHG
OHJDO VHUYLFHV ZLWKLQ WKH HWKLFDO SUDFWLFH RI ODZ���

$� 5XOH ���³6FRSH RI 5HSUHVHQWDWLRQ

5XOH ��� RI WKH $%$·V 053& JRYHUQV WKH ´6FRSH RI
5HSUHVHQWDWLRQ >DQG@ $OORFDWLRQ RI $XWKRULW\ %HWZHHQ &OLHQW
>DQG@ /DZ\HU�µ�� 0RGHO 5XOH ����F� H[SOLFLWO\ DOORZV OLPLWHG VFRSH
UHSUHVHQWDWLRQ ´LI WKH OLPLWDWLRQ LV UHDVRQDEOH XQGHU WKH
FLUFXPVWDQFHV DQG WKH FOLHQW JLYHV LQIRUPHG FRQVHQW�µ�� :KLOH WKLV

�� 6HH 1�<� 6W� %� $VV·Q &RPP� RQ 3URI� (WKLFV� 2S� ��� ������� 8QGHU WKH
GLVFLSOLQDU\ UXOHV� ´>D@ ODZ\HU PD\ DGYLVH DQG FRXQVHO D SUR VH OLWLJDQW WR WKH H[WHQW RI
SUHSDULQJ SOHDGLQJV IRU WKH OLWLJDQW WR VLJQ DQG ILOH LQ DQ DFWLRQ� GLVFORVXUH WR WKH FRXUW DQG
WKH RSSRVLQJ SDUW\ LV UHTXLUHG�µ ,G�

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����F� �$0� %$5 $66·1 ������
�� 6WHLQEHUJ� VXSUD QRWH �� DW ����
�� $�%�$� &75� )25 352)·/ 5(63216,%,/,7<� $ /(*,6/$7,9( +,6725<� 7+(

'(9(/230(172)7+($%$02'(/58/(62)352)(66,21$/&21'8&7�����������DW �� �������
�� 0DLQH DQG :\RPLQJ ZHUH DPRQJ WKH ILUVW WR SHUPLW LW� DPHQGLQJ�

WKHLU SURIHVVLRQDO FRQGXFW DQG SUDFWLFH UXOHV LQ -XO\ ���� DQG -DQXDU\ ����
UHVSHFWLYHO\� WR SHUPLW ODZ\HUV WR DVVLVW DQ RWKHUZLVH XQUHSUHVHQWHG OLWLJDQW
RQ D OLPLWHG EDVLV ZLWKRXW XQGHUWDNLQJ IXOO UHSUHVHQWDWLRQ RI WKH FOLHQW RQ DOO
LVVXHV UHODWHG WR WKH OHJDO PDWWHU IRU ZKLFK WKH ODZ\HU LV HQJDJHG LQ ERWK
OLWLJDWHG DQG WUDQVDFWLRQDO PDWWHUV�

(PDQXHO� VXSUD QRWH ���
�� 6HH� H�J�� &ROR� %DU $VV·Q� VXSUD QRWH ��� 5XOH ����F� RI WKH &RORUDGR 5XOHV RI

3URIHVVLRQDO &RQGXFW ZDV DGRSWHG E\ WKH &RORUDGR 6XSUHPH &RXUW LQ ���� DQG DOORZV
OLPLWHG VFRSH UHSUHVHQWDWLRQ� 6HH 5D\PRQG 3� 0LFNOHZULJKW� 'LVFUHWH 7DVN 5HSUHVHQWDWLRQ
D�N�D 8QEXQGOHG /HJDO 6HUYLFH� &2/� /$:�� -DQ� ����� DW �� � ������� 7KH 1HZ <RUN 6WDWH
%DU $VVRFLDWLRQ LVVXHG (WKLFV 2SLQLRQ ��� WR GHVFULEH WKH UHDVRQDEOHQHVV UHTXLUHPHQW RI
OLPLWHG UHSUHVHQWDWLRQ� 1�<� 6W� %DU $VV·Q &RPP� RQ 3URI·O (WKLFV� 2S� ��� ������ �´�D� WKH
ODZ\HU PXVW REWDLQ WKH FOLHQW·V FRQVHQW DIWHU JLYLQJ WKH FOLHQW WKH LQIRUPDWLRQ QHFHVVDU\ WR
PDNH DQ LQIRUPHG GHFLVLRQ ZKHWKHU WR DJUHH WR WKH OLPLWDWLRQ� �E� WKH OLPLWDWLRQ PXVW EH
UHDVRQDEOH XQGHU WKH FLUFXPVWDQFHV �L�H�� WKH VFRSH RI WKH UHSUHVHQWDWLRQ PXVW EH
VXIILFLHQWO\ EURDG WR HQDEOH WKH ODZ\HU WR UHQGHU FRPSHWHQW VHUYLFH�� DQG �F� WKH OLPLWDWLRQ
PXVW QRW EH SUHMXGLFLDO WR WKH DGPLQLVWUDWLRQ RI MXVWLFH�µ �FLWLQJ 1�<� 6W� %DU $VV·Q &RPP�
RQ 3URI� (WKLFV� 2S� ��� ���������

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ������
�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����F� �$0� %$5 $66·1 ������ ,Q

DGGLWLRQ� WKH FRPPHQWV WR 5XOH ��� DGGUHVV WKH OLPLWDWLRQV� LQ FRPPHQWV �� ��$� DQG ��
&RPPHQW � SURYLGHV�
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UXOH DOORZV OLPLWHG VFRSH UHSUHVHQWDWLRQ� WKH $%$ UHFRPPHQGV
WKDW OLPLWHG VFRSH UHWDLQHUV EH LQ ZULWLQJ WR SUHYHQW DQ\
PLVXQGHUVWDQGLQJ RI WKH DJUHHG�XSRQ VFRSH���

6RPH VWDWHV KDYH DGRSWHG WKH PRGHO UXOH YHUEDWLP��� ZKLOH
RWKHUV KDYH DOWHUHG RU H[SDQGHG LW��� )RU H[DPSOH� $UNDQVDV DGGHG
VLJQLILFDQWO\ WR 5XOH ����F�� $UNDQVDV GRHV QRW VLPSO\ DOORZ OLPLWHG
VFRSH UHSUHVHQWDWLRQ� LW FUHDWHV D SUHVXPSWLRQ LQ VXSSRUW RI WKH
OLPLWDWLRQ ZKHQ FHUWDLQ FRQGLWLRQV DUH PHW��� ,Q 1HZ <RUN� 5XOH
����F� FRQWDLQV D QRWLFH UHTXLUHPHQW QRW IRXQG LQ WKH PRGHO UXOHV�
SURYLGLQJ WKDW� ´$ ODZ\HU PD\ OLPLW WKH VFRSH RI WKH UHSUHVHQWDWLRQ
LI WKH OLPLWDWLRQ LV UHDVRQDEOH XQGHU WKH FLUFXPVWDQFHV� WKH FOLHQW
JLYHV LQIRUPHG FRQVHQW�� DQG ZKHUH QHFHVVDU\ QRWLFH LV SURYLGHG WR
WKH WULEXQDO DQG�RU RSSRVLQJ FRXQVHO�µ��

$OWKRXJK WKLV 5XOH DIIRUGV WKH ODZ\HU DQG FOLHQW VXEVWDQWLDO ODWLWXGH WR OLPLW
WKH UHSUHVHQWDWLRQ� WKH OLPLWDWLRQ PXVW EH UHDVRQDEOH XQGHU WKH
FLUFXPVWDQFHV� ,I� IRU H[DPSOH� D FOLHQW·V REMHFWLYH LV OLPLWHG WR VHFXULQJ JHQHUDO
LQIRUPDWLRQ DERXW WKH ODZ WKH FOLHQW QHHGV LQ RUGHU WR KDQGOH D FRPPRQ DQG
W\SLFDOO\ XQFRPSOLFDWHG OHJDO SUREOHP� WKH ODZ\HU DQG FOLHQW PD\ DJUHH WKDW
WKH ODZ\HU·V VHUYLFHV ZLOO EH OLPLWHG WR D EULHI WHOHSKRQH FRQVXOWDWLRQ� 6XFK D
OLPLWDWLRQ� KRZHYHU� ZRXOG QRW EH UHDVRQDEOH LI WKH WLPH DOORWWHG ZHUH QRW
VXIILFLHQW WR \LHOG DGYLFH XSRQ ZKLFK WKH FOLHQW FRXOG UHO\� $OWKRXJK DQ
DJUHHPHQW IRU D OLPLWHG UHSUHVHQWDWLRQ GRHV QRW H[HPSW D ODZ\HU IURP WKH GXW\
WR SURYLGH FRPSHWHQW UHSUHVHQWDWLRQ� WKH OLPLWDWLRQ LV D IDFWRU WR EH FRQVLGHUHG
ZKHQ GHWHUPLQLQJ WKH OHJDO NQRZOHGJH� VNLOO� WKRURXJKQHVV DQG SUHSDUDWLRQ
UHDVRQDEO\ QHFHVVDU\ IRU WKH UHSUHVHQWDWLRQ�

02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ����� �FLWLQJ 02'(/
58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 �������

�� $�%�$� 6WDQGLQJ &RPP� RQ (WKLFV DQG 3URI·O 5HVSRQVLELOLW\� )RUPDO 2S� ���
������ �´>7@KH &RPPLWWHH UHFRPPHQGV WKDW ODZ\HUV SURYLGLQJ OLPLWHG�VFRSH UHSUHVHQWDWLRQ
FRQILUP WKH VFRSH RI WKH UHSUHVHQWDWLRQ LQZULWLQJ SURYLGHG WR WKH FOLHQW�µ �HPSKDVLV RPLWWHG���
:KLOH WKH $%$·V PRGHO UXOHV GR QRW H[SUHVVO\ UHTXLUH D ZULWLQJ� ´D SUXGHQW ODZ\HU ZLOO JHW
WKH FOLHQW·V VLJQDWXUH RQ D ZULWWHQ DJUHHPHQW IRU UHSUHVHQWDWLRQ WKDW FOHDUO\ GHWDLOV ZKDW
VHUYLFHV WKH ODZ\HU ZLOO DQG ZLOO QRW SURYLGH � � � � :LWKRXW VXFK DQ DJUHHPHQW� TXHVWLRQV FDQ
�DQG LQHYLWDEO\ ZLOO� DULVH DERXW ZKHWKHU WKH ODZ\HU KDV LPSURSHUO\ ZLWKGUDZQ IURP WKH
UHSUHVHQWDWLRQ�µ +HOHQ +LHUVFKELHO� 7KH (WKLFV RI 8QEXQGOLQJ� +RZ WR $YRLG WKH /DQG0LQHV
RI ´'LVFUHWH 7DVN 5HSUHVHQWDWLRQ�µ 25� 67� %� %8//� �-XO\ ������ KWWSV���ZZZ�RVEDU�RUJ�SXE
OLFDWLRQV�EXOOHWLQ���MXO�EDUFRXQVHO�KWPO >KWWSV���SHUPD�FF�(�0/�4+9$@�

�� 6HH� H�J�� 1�0� 58/(6 2) 352)·/ &21'8&7 U� ������� /$� 58/(6 2) 352)·/
&21'8&7 U� ����

�� 6HH� H�J�� .$1� 58/(6 2) 352)·/ &21'8&7 U� ����F� �UHTXLULQJ WKH FRQVHQW WR
OLPLWHG VFRSH UHSUHVHQWDWLRQ EH LQ ZULWLQJ��

�� ,Q UH $UN� %DU $VV·Q 3HWLWLRQ WR $PHQG 5XOHV ���� ���� 	 ��� RI WKH $UN� 5XOHV
RI 3URI·O &RQGXFW� ���� $UN� ���� $UNDQVDV $PHQGHG 5XOH ����F���� LQFOXGHV D SUHVXPSWLRQ
WKDW ´�$� WKH UHSUHVHQWDWLRQ LV OLPLWHG WR WKH DWWRUQH\ DQG WKH VHUYLFHV DV DJUHHG XSRQ>�@
DQG �%� WKH DWWRUQH\ GRHV QRW UHSUHVHQW WKH FOLHQW JHQHUDOO\ RU LQ PDWWHUV RWKHU WKDQ WKRVH
DJUHHG XSRQ�µ ,G�

�� 1HZ <RUN·V UXOHV DOVR SURYLGH DQ LQ�GHSWK GHILQLWLRQ DQG FRPPHQWDU\ UHJDUGLQJ
WKH PHDQLQJ RI LQIRUPHG FRQVHQW� DQG WKRVH HQJDJLQJ LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ VKRXOG
PDNH VXUH WKDW WKH FRQVHQW UHFHLYHGPHHWV WKH UHTXLUHPHQWV RI WKH GHILQLWLRQ�6HH1�<�58/(6
2)352)·/&21'8&7 U� ��� DQG DFFRPSDQ\LQJ FRPPHQWDU\�

�� 1�<� 58/(6 2) 352)·/ &21'8&7 U� ����F�� 1HZ <RUN·V QRWLFH UHTXLUHPHQWV
PD\ LQFUHDVH FOLHQW YXOQHUDELOLW\ LQ FHUWDLQ VLWXDWLRQV³ZKHUH RSSRVLQJ FRXQVHO PXVW EH
SURYLGHG ZLWK QRWLFH RI WKH OLPLWHG VFRSH� D VKUHZG ODZ\HU PD\ ZDLW WR ILQG ZHDNQHVV LQ
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:\RPLQJ� WRR� LQLWLDOO\ DGGHG WR0RGHO 5XOH ��� �F� WR FUHDWH
D ´PRUH LQYROYHGµ�� UXOH VHHPLQJ WR UHFRJQL]H WKDW OLPLWHG VFRSH
UHSUHVHQWDWLRQ LV QRW DNLQ WR WKH PDJLF FXUH VRPH KDYH PDGH LW RXW
WR EH� DQG WKHUH DUH SRWHQWLDO SUREOHPV WKDW VKRXOG EH DGGUHVVHG�
7R WKDW HQG� :\RPLQJ·V UXOH SURYLGHV DGGLWLRQDO VSHFLILF
UHTXLUHPHQWV��� 1RW RQO\ PXVW WKH VFRSH EH H[SODLQHG WR WKH FOLHQW�
VXFK H[SODQDWLRQ PXVW EH ´LQ D PDQQHU ZKLFK FDQ UHDVRQDEO\ EH
XQGHUVWRRG E\ WKH FOLHQW�µ�� :\RPLQJ·V UXOH IXUWKHU UHTXLUHV WKDW�
H[FHSW IRU WHOHSKRQH FRQVXOWDWLRQV RQO\� FOLHQW FRQVHQW VKDOO EH LQ
ZULWLQJ��� 6XFK ZULWLQJ� LI LQ D IRUP VLPLODU WR WKDW DSSURYHG E\ WKH
%RDUG RI -XGLFLDO 3ROLF\ DQG $GPLQLVWUDWLRQ� ´FUHDWHV WKH
SUHVXPSWLRQ WKDW� �L� WKH UHSUHVHQWDWLRQ LV OLPLWHG � � � � DQG �LL� WKH
DWWRUQH\ GRHV QRW UHSUHVHQW WKH FOLHQW JHQHUDOO\ RU LQ DQ\ PDWWHUV
RWKHU WKDQ WKRVH LGHQWLILHG LQ WKH IRUP�µ��

*HQHUDOO\� DV DFFHSWDQFH RI OLPLWHG VFRSH UHSUHVHQWDWLRQ
EHFDPH ZLGHVSUHDG� LW KDV PRYHG EH\RQG WKH EDVLF PRGHO RI EULHI
DGYLFH DQG JKRVWZULWLQJ� 1RZ� LW LV GHSOR\HG LQ OLWLJDWHG PDWWHUV���
&RQFHUQV KDYH EHHQ UDLVHG WKDW� LQ OLWLJDWHG PDWWHUV� DQ DWWRUQH\
DWWHPSWLQJ XQEXQGOHG UHSUHVHQWDWLRQ PD\ KDYH ´JUHDWHU GLIILFXOW\
DVVHVVLQJ ZKHWKHU KLV RU KHU UHSUHVHQWDWLRQ ZLOO EH ¶UHDVRQDEOH
XQGHU WKH FLUFXPVWDQFHV· DQG ZKHWKHU WKH FOLHQW KDV JLYHQ
¶LQIRUPHG FRQVHQW· WR WKH OLPLWHG UHSUHVHQWDWLRQ�µ��

5XOH ����F� FOHDUO\ DQG H[SOLFLWO\ SHUPLWV OLPLWHG VFRSH
UHSUHVHQWDWLRQ��� 7KH $%$ DQGPDQ\ VWDWHV JR D VWHS IXUWKHU DQG
DFWLYHO\ HQFRXUDJH VXFK UHSUHVHQWDWLRQ LQ RUGHU WR LQFUHDVH
DFFHVV WR MXVWLFH��� 7KLV SUROLIHUDWLRQ RI OLPLWHG VFRSH
UHSUHVHQWDWLRQ WKURXJKRXW WKH 8QLWHG 6WDWHV KDV LPSDFWHG WKH

DVSHFWV RI WKH FDVH WKDW DULVH EH\RQG WKH VFRSH RI UHSUHVHQWDWLRQ� VWULNLQJ RQO\ RQFH WKH
FOLHQW LV XQUHSUHVHQWHG�

�� 'DYLV HW DO� VXSUDQRWH �� DW �� �FLWLQJ:<2�5�352)·/&21'8&7 ����F� �UHSHDOHG���
�� :<2� 5� 352)·/ &21'8&7 ����F� �UHSHDOHG�� VHH 2UGHU $PHQGLQJ WKH 5XOHV RI

3URI·O &RQGXFW IRU $WW·\V DW /DZ �:\R� $XJ� �� ������ KWWSV���ZZZ�FRXUWV�VWDWH�Z\�XV�ZS�
FRQWHQW�XSORDGV���������SURFRQDWWB�����������SGI >KWWSV���SHUPD�FF�)=8��%19�@�

�� 6HH2UGHU$PHQGLQJWKH5XOHVRI3URI·O&RQGXFW IRU$WW·\VDW/DZ�:\R�$XJ���������
�� ,G�
�� ,G� :\RPLQJ UHPRYHG WKLV ODQJXDJH UHTXLULQJ VSHFLILF ZULWLQJ LQ ����

DPHQGPHQWV WR LWV UXOHV RI SURIHVVLRQDO FRQGXFW� 6HH LG�
�� 6HH� H�J�� $OWKRII� VXSUD QRWH ��� DW ���
�� .OHPSQHU� VXSUD QRWH ��� DW ��� �FLWDWLRQ RPLWWHG�� .OHPSQHU LQGLFDWHV WKDW

FULWLFV RI OLPLWHG VFRSH UHSUHVHQWDWLRQ DUJXH WKDW DQ DWWRUQH\ GRLQJ RQO\ SDUW RI WKH ZRUN
LV UHO\LQJ RQ WKH FOLHQW IRU WKH UHPDLQGHU RI WKH UHSUHVHQWDWLRQ� ,I WKH DWWRUQH\ DUJXHV
WKH PRWLRQ EDVHG RQ WKH FOLHQW·V ZULWWHQ PRWLRQ� WKH DWWRUQH\·V MRE LV GHSHQGHQW XSRQ WKH
FOLHQW·V ZRUN ´ZLWK DOO LWV EDJJDJH�µ ,G� �FLWDWLRQ RPLWWHG��

�� 6HH02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����F� �$0� %$5 $66·1 ������
�� 6HH� H�J�� $PHQGPHQWV WR WKH 5XOHV 5HJXODWLQJ WKH )OD� %DU DQG WKH )OD�

)DPLO\ /DZ 5XOHV RI 3URFHGXUH �8QEXQGOHG /HJDO 6HUYLFHV�� ��� 6R� �G ���� ��� �)OD�
������ 6FRWW 5XVVHOO� 2SSRUWXQLW\ IRU $OO RU 3DQGRUD·V %R["� %(1&+ 	 %� 0,11�� )HE�
����� DW ��� ��� ���
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DSSOLFDWLRQ RI D QXPEHU RI RWKHU UXOHV RI SURIHVVLRQDO
UHVSRQVLELOLW\� GHVFULEHG EHORZ���

%� 0RGHO 5XOHV RI 3URIHVVLRQDO &RQGXFW ,PSOLFDWHG E\
/LPLWHG 6FRSH 5HSUHVHQWDWLRQ

2QFH D OLPLWHG VFRSH UHSUHVHQWDWLRQ VWDUWV� WKH UHVW RI WKH
5XOHV RI 3URIHVVLRQDO &RQGXFW EHFRPH LPSOLFDWHG� H[FHSW ZKHUH
H[SOLFLWO\ GLVFXVVHG��� )RU H[DPSOH� D ODZ\HU HQWHULQJ LQWR D OLPLWHG
VFRSH UHSUHVHQWDWLRQ VWLOO PXVW SURYLGH FRPSHWHQW UHSUHVHQWDWLRQ
�5XOH ������� PXVW VWLOO PDLQWDLQ FRQILGHQWLDOLW\ �5XOH ������� DQG
PXVW VWLOO H[KLELW ´FDQGRU WRZDUG WKH WULEXQDOµ �5XOH ������� 7KHVH
UXOHV VWLOO DSSO\ LQ OLPLWHG VFRSH UHSUHVHQWDWLRQV DQG KDYH QRW EHHQ
DPHQGHG RU DOWHUHG LQ DQ\ ZD\ WR UHFRJQL]H OLPLWHG VFRSH
UHSUHVHQWDWLRQ��� :KLOH WKH UXOHV KDYH QRW EHHQ FKDQJHG� WKH VFRSH
RI WKH UHSUHVHQWDWLRQ PD\ LPSDFW WKH DFWXDO DSSOLFDWLRQ RI WKH
UXOHV��� ´>7@KH ODZ\HU·V GXW\ RI FRPSHWHQFH GRHV QRW UHTXLUH GRLQJ
DOO ZRUN QHFHVVDU\ WR JHW WKH DQVZHU ULJKW� EXW LQVWHDG RQO\ WKH
DPRXQW RI ZRUN DSSURSULDWH WR WKH FOLHQW HQJDJHPHQW�µ��

,Q DGGLWLRQ WR WKH H[SOLFLW SHUPLVVLRQ SURYLGHG E\ 5XOH
����F�� 0RGHO 5XOH RI 3URIHVVLRQDO &RQGXFW ��� ZDV DGGHG WR
HQFRXUDJH SUR ERQR OLPLWHG VFRSH UHSUHVHQWDWLRQ DQG UHPRYH
VRPH RI WKH KXUGOHV DVVRFLDWHG ZLWK VXFK UHSUHVHQWDWLRQ� 5XOH ���
SURYLGHV IRU D PRGLILHG FRQIOLFWV RI LQWHUHVW UXOH��� UHVXOWLQJ LQ D

�� 6HH LQIUD 6HFWLRQ ,,�%�
�� 7KH FRPPHQWV WR 053& ��� H[SOLFLWO\ VWDWH WKDW DOO 0RGHO 5XOHV� H[FHSW

WKRVH PHQWLRQHG LQ ���� UHPDLQ LQ HIIHFW LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ� 02'(/ 58/(6
2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ����� �´([FHSW DV SURYLGHG LQ WKLV 5XOH�
WKH 5XOHV RI 3URIHVVLRQDO &RQGXFW� LQFOXGLQJ 5XOHV ��� DQG ����F�� DUH DSSOLFDEOH WR WKH
OLPLWHG UHSUHVHQWDWLRQ�µ��

�� 0RGHO 5XOH ���� WLWOHG ´&RPSHWHQFH�µ SURYLGHV WKDW ´>D@ ODZ\HU VKDOO SURYLGH
FRPSHWHQW UHSUHVHQWDWLRQ WR D FOLHQW� &RPSHWHQW UHSUHVHQWDWLRQ UHTXLUHV WKH OHJDO NQRZOHGJH�
VNLOO� WKRURXJKQHVV DQG SUHSDUDWLRQ UHDVRQDEO\ QHFHVVDU\ IRU WKH UHSUHVHQWDWLRQ�µ 02'(/
58/(6 2)352)·/&21'8&7 U� ��� �$0� %$5$66·1 ������

�� 6HH 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ����� �WLWOHG
´&RQILGHQWLDOLW\ RI ,QIRUPDWLRQµ��

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ����� �WLWOHG
´&DQGRU 7RZDUG WKH 7ULEXQDOµ��

�� 6HH02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ������
�� 6HH� H�J�� 6WDWH %DU RI $UL]�� 2S� ����� ������� ,Q DQDO\]LQJ WKH UHTXLUHPHQW RI

FRPSHWHQW UHSUHVHQWDWLRQ� WKH OLPLWHG VFRSH RI WKH UHSUHVHQWDWLRQ ´LV D IDFWRU WR EH FRQVLGHUHG
ZKHQ GHWHUPLQLQJ WKH DPRXQW RI NQRZOHGJH� VNLOO� WKRURXJKQHVV DQG SUHSDUDWLRQ QHHGHG >E\
WKH DWWRUQH\ WR EH FRPSHWHQW�@µ ,G�� VHH DOVR ,Q UH 6HDUH� ��� %�5� ���� ��� �%DQNU� '� 1HY�
����� �´7KH OHYHO RI LQTXLU\ DQG LQYHVWLJDWLRQ UHTXLUHG WR GLVFKDUJH WKH GXW\ RI FRPSHWHQFH
PD\ EH VRPHZKDW UHOD[HG� KRZHYHU� XQGHU D OLPLWHG VFRSH DJUHHPHQW�µ�� DII·G� ��� %�5� ���
�%�$�3� �WK &LU� ������

�� 3DXO -� 6D[� :KHQ :RUOGV &ROOLGH� (WKLFV Y� (FRQRPLFV� �� &$3� 8� /� 5(9�
���� ��� ������ �V\PSRVLXP RQ WD[ HWKLFV��

�� 5XOH ��� VSHFLILFDOO\ SURYLGHV WKDW�
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UHOD[DWLRQ RU ZDLYHU RI VRPH RI WKH WUDGLWLRQDO UXOHV JRYHUQLQJ
FOLHQW FRQIOLFW� VSHFLILFDOO\ 5XOHV ������ ������ DQG ������� 5XOH ���
UHOD[HV WKH FRQIOLFW RI LQWHUHVW UXOHV IRU DWWRUQH\V SHUIRUPLQJ
OLPLWHG VFRSH SUR ERQR ZRUN WKURXJK OHJDO VHUYLFH SURYLGHUV�
DOORZLQJ WKHP WR DYRLG WLPH�FRQVXPLQJ ILUP�ZLGH� FRQIOLFW RI
LQWHUHVW FKHFNV WKDW ZRXOG QRUPDOO\ EH UHTXLUHG��� 2QO\ NQRZQ
FRQIOLFWV DUH FRQVLGHUHG FRQIOLFWV RI LQWHUHVW IRU SXUSRVHV RI ����
ZKHUHDV LPSXWHG RU XQNQRZQ FRQIOLFWV DUH H[FXVHG E\ WKH UXOH���
7KH FRPPHQWV WR 5XOH ��� GHPRQVWUDWH WKDW WKLV UXOH ZDV FUHDWHG
EHFDXVH� LQ WKH IDVW�SDFHG HQYLURQPHQW RI OHJDO KRWOLQHV DQG
DGYLFH FHQWHUV� LW ZDV QRW IHDVLEOH WR UHTXLUH DWWRUQH\V WR FRPSOHWH
WUDGLWLRQDO ILUP�ZLGH FRQIOLFWV FKHFNV���

7KH FRPPHQWV WR 5XOH ��� DOVR GHVFULEH D SRWHQWLDO
VFHQDULR ZKHUH D OLPLWHG VFRSH UHSUHVHQWDWLRQ FRQWLQXHV EH\RQG
LWV LQWHQGHG OLPLWV� &RPPHQW � WR 5XOH ��� SURYLGHV WKDW ´>L@I� DIWHU
FRPPHQFLQJ D VKRUW�WHUP OLPLWHG UHSUHVHQWDWLRQ LQ DFFRUGDQFH
ZLWK WKLV 5XOH� D ODZ\HU XQGHUWDNHV WR UHSUHVHQW WKH FOLHQW LQ WKH

�D� $ ODZ\HU ZKR� XQGHU WKH DXVSLFHV RI D SURJUDP VSRQVRUHG E\ D QRQSURILW
RUJDQL]DWLRQ RU FRXUW� SURYLGHV VKRUW�WHUP OLPLWHG OHJDO VHUYLFHV WR D FOLHQW
ZLWKRXW H[SHFWDWLRQ E\ HLWKHU WKH ODZ\HU RU WKH FOLHQW WKDW WKH ODZ\HU ZLOO
SURYLGH FRQWLQXLQJ UHSUHVHQWDWLRQ LQ WKH PDWWHU�

��� LV VXEMHFW WR 5XOHV ��� DQG ����D� RQO\ LI WKH ODZ\HU NQRZV WKDW WKH
UHSUHVHQWDWLRQ RI WKH FOLHQW LQYROYHV D FRQIOLFW RI LQWHUHVW� DQG

��� LV VXEMHFW WR 5XOH ���� RQO\ LI WKH ODZ\HU NQRZV WKDW DQRWKHU ODZ\HU
DVVRFLDWHG ZLWK WKH ODZ\HU LQ D ODZ ILUP LV GLVTXDOLILHG E\ 5XOH ��� RU
����D� ZLWK UHVSHFW WR WKH PDWWHU�

�E� ([FHSW DV SURYLGHG LQ SDUDJUDSK �D����� 5XOH ���� LV LQDSSOLFDEOH WR D
UHSUHVHQWDWLRQ JRYHUQHG E\ WKLV 5XOH�

02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ������
�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ����� �WLWOHG

´&RQIOLFW RI ,QWHUHVW� &XUUHQW &OLHQWVµ��
�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����D� �$0� %$5$66·1 ����� �´$ ODZ\HU

ZKR KDV IRUPHUO\ UHSUHVHQWHG D FOLHQW LQ D PDWWHU VKDOO QRW WKHUHDIWHU UHSUHVHQW DQRWKHU
SHUVRQ LQ WKH VDPH RU D VXEVWDQWLDOO\ UHODWHG PDWWHU LQ ZKLFK WKDW SHUVRQ·V LQWHUHVWV DUH
PDWHULDOO\ DGYHUVH WR WKH LQWHUHVWV RI WKH IRUPHU FOLHQW XQOHVV WKH IRUPHU FOLHQW JLYHV
LQIRUPHG FRQVHQW� FRQILUPHG LQ ZULWLQJ�µ��

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ���� �$0� %$5 $66·1 ����� �JRYHUQLQJ
WKH LPSXWDWLRQ RI FRQIOLFWV RI LQWHUHVW RI RQH ODZ\HU WR WKH HQWLUHW\ RI WKDW ODZ\HU·V ODZ ILUP��

�� 6HH 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ������ VHH DOVR
1�<� 6W� %DU $VV·Q &RPP� RQ 3URI·O (WKLFV� 2S� ���� ������ �ILQGLQJ WKDW WKH UHOD[HG
FRQIOLFWV UXOH RI ��� DSSOLHV HYHQ DIWHU WKH OLPLWHG VFRSH UHSUHVHQWDWLRQ� UHTXLULQJ ´DFWXDO
NQRZOHGJHµ RI WKH FRQIOLFW EHIRUH UHSUHVHQWDWLRQ LV SUHFOXGHG��

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ������
�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ����� �´,Q

WKHVH SURJUDPV� VXFK DV OHJDO�DGYLFH KRWOLQHV� DGYLFH�RQO\ FOLQLFV RU SUR VH FRXQVHOLQJ
SURJUDPV� D FOLHQW�ODZ\HU UHODWLRQVKLS LV HVWDEOLVKHG� EXW WKHUH LV QR H[SHFWDWLRQ WKDW
WKH ODZ\HU·V UHSUHVHQWDWLRQ RI WKH FOLHQW ZLOO FRQWLQXH EH\RQG WKH OLPLWHG FRQVXOWDWLRQ�
6XFK SURJUDPV DUH QRUPDOO\ RSHUDWHG XQGHU FLUFXPVWDQFHV LQ ZKLFK LW LV QRW IHDVLEOH IRU
D ODZ\HU WR V\VWHPDWLFDOO\ VFUHHQ IRU FRQIOLFWV RI LQWHUHVW DV LV JHQHUDOO\ UHTXLUHG EHIRUH
XQGHUWDNLQJ D UHSUHVHQWDWLRQ�µ��
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PDWWHU RQ DQ RQJRLQJ EDVLV� 5XOHV ���� ����D� DQG ���� EHFRPH
DSSOLFDEOH�µ�� 7KXV� LQ WKH VFHQDULR ZKHUH DQ DWWRUQH\ DWWHPSWV WR
ZLWKGUDZ DIWHU DSSHDULQJ LQ D OLPLWHG VFRSH PDWWHU DQG LV QRW
SHUPLWWHG WR ZLWKGUDZ� DOO WKH FRQIOLFW RI LQWHUHVW UXOHV DSSO\ LQ
HDUQHVW� 6XFK DSSOLFDWLRQ RI WKH FRQIOLFW RI LQWHUHVW UXOHV�
LQFOXGLQJ 5XOH ����·V LPSXWDWLRQ RI FRQIOLFWV WR DQ HQWLUH ILUP�
FRXOG WKHQ UHVXOW LQ WKH ORVV RI EXVLQHVV WR DQ DWWRUQH\·V ILUP���

1HZ <RUN� OLNH PDQ\ RWKHU VWDWHV� DWWHPSWV WR SURPRWH SUR
ERQR UHSUHVHQWDWLRQ DQG HYHQ UHTXLUHV LW IRU DGPLVVLRQ WR SUDFWLFH
ZLWKLQ WKH FRXUWV RI WKH 6WDWH RI 1HZ <RUN��� $SSOLFDQWV IRU
DGPLVVLRQ WR WKH EDUPXVW FRPSOHWH ILIW\ KRXUV RI TXDOLI\LQJ SUR ERQR
VHUYLFH��� 2Q 'HFHPEHU ��� ����� WKH 1HZ <RUN 6WDWH &RXUWV LVVXHG
D SROLF\ VWDWHPHQW LQ VXSSRUW RI OLPLWHG VFRSH UHSUHVHQWDWLRQ��� 7KH
VWDWHPHQW� LVVXHG LQ WKH IRUP RI DQ $GPLQLVWUDWLYH 2UGHU� ODLG RXW
VRPH VSHFLILF FLUFXPVWDQFHV XQGHU ZKLFK WKH 8QLILHG &RXUW 6\VWHP
VXSSRUWV DQG HQFRXUDJHV OLPLWHG VFRSH SUR ERQR ZRUN��� 7KH 2UGHU
DOVR UHFRJQL]HG WKDW OLPLWHG VFRSH UHSUHVHQWDWLRQ LV H[SOLFLWO\
DOORZHG XQGHU WKH 5XOHV RI 3URIHVVLRQDO &RQGXFW��� 7KHUH ZDV QR

�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� FPW� � �$0� %$5 $66·1 ������
�� 6HH 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ��� �$0� %$5 $66·1 ������ 7KH

FRPPHQWV WR 5XOH ���� WKHUHIRUH� DFW DV D ZDUQLQJ WKDW GHVSLWH WKH UHOD[HG FRQIOLFWV UXOH�
DWWRUQH\V VKRXOG UHPDLQ FDXWLRXV LQ GHFLGLQJ ZKHWKHU WR H[SDQG D UHSUHVHQWDWLRQ EH\RQG
LWV LQLWLDO OLPLWHG VFRSH� +RZHYHU� LI DQ DWWRUQH\ LV GHQLHG D UHTXHVW WR ZLWKGUDZ� QR
DPRXQW RI FDXWLRQ ZLOO SUHYHQW WKH FRQIOLFW UXOHV IURP RSHUDWLQJ� )XUWKHU� ´>V@RPHWLPHV�
EHFDXVH ZH ZDQW WR KHOS RXU FOLHQWV� ZH PD\ GR PRUH WKDQ ZH RULJLQDOO\ VLJQHG XS IRU�
7KDW FDQ EH ULVN\�µ 'LHO 	 :DWVRQ� VXSUD QRWH ��� DW �� �TXRWLQJ 'LDQH 6� 'LHO� SDVW
:LVFRQVLQ 6WDWH %DU SUHVLGHQW��

�� 6HH 1�<� &203� &2'(6 5� 	 5(*6� WLW� ��� � �������
�� ,G� �´)LIW\�KRXU SUR ERQR UHTXLUHPHQW� (YHU\ DSSOLFDQW DGPLWWHG WR WKH 1HZ

<RUN 6WDWH EDU RQ RU DIWHU -DQXDU\ �� ����� RWKHU WKDQ DSSOLFDQWV IRU DGPLVVLRQ ZLWKRXW
H[DPLQDWLRQ SXUVXDQW WR VHFWLRQ ������ RI WKLV 3DUW� VKDOO FRPSOHWH DW OHDVW >ILIW\@ KRXUV
RI TXDOLI\LQJ SUR ERQR VHUYLFH SULRU WR ILOLQJ DQ DSSOLFDWLRQ IRU DGPLVVLRQ ZLWK WKH
DSSURSULDWH $SSHOODWH 'LYLVLRQ GHSDUWPHQW RI WKH 6XSUHPH &RXUW�µ��

�� &+,() $'0,1� -8'*( 2) 7+( &76�� $2�������� $'0,1,675$7,9( 25'(5 �������
�� 7KH 2UGHU SURYLGHG WKDW LW LV�

>7@KH SROLF\ RI WKH 8QLILHG &RXUW 6\VWHP WR VXSSRUW DQG HQFRXUDJH WKH SUDFWLFH
RI OLPLWHG VFRSH OHJDO DVVLVWDQFH LQ DSSURSULDWH FDVHV� DQG WR HQFRXUDJH MXGJHV
DQG MXVWLFHV WR SHUPLW DWWRUQH\V WR DSSHDO IRU OLPLWHG SXUSRVHV LQ FLYLO FDVHV
XQGHU WKH IROORZLQJ FLUFXPVWDQFHV�

�� WKH DSSHDULQJ DWWRUQH\ KDV FRPSOHWHG D FHUWLILHG WUDLQLQJ FRXUVH LQ
OLPLWHG VFRSH UHSUHVHQWDWLRQ DGPLQLVWHUHG E\ WKH 2IILFH RI &RXUW
$GPLQLVWUDWLRQ� DQG

�� WKH DWWRUQH\ DQG FOLHQW KDYH H[HFXWHG D UHWDLQHU DJUHHPHQW ZKLFK
FOHDUO\ DUWLFXODWHV WKH VFRSH RI OLPLWHG UHSUHVHQWDWLRQ� DQG WKH FOLHQW KDV
JLYHQ LQIRUPHG FRQVHQW WR WKH DUUDQJHPHQWV� DQG

�� 7KH FRXUW GHHPV WKH OLPLWHG DSSHDUDQFH RWKHUZLVH DSSURSULDWH XQGHU
WKH FLUFXPVWDQFHV�

,G�
�� 6HH LG�� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����F� �$0� %$5 $66·1 ������
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GLVFXVVLRQ LQ WKH RUGHU� QRU LV WKHUH DQ\ LQ 1HZ <RUN·V 5XOHV RI
3URIHVVLRQDO &RQGXFW RU LQ WKH &3/5� DERXW ZLWKGUDZDO IURP
OLPLWHG VFRSH UHSUHVHQWDWLRQ�

7KURXJKRXW WKH H[SDQVLRQ DQG DFFHSWDQFH RI OLPLWHG
VFRSH UHSUHVHQWDWLRQ� PXFK DQDO\VLV� SUDFWLFDO JXLGDQFH� DQG
VFKRODUVKLS KDV EHHQ GHYRWHG WR WKH HWKLFV RI OLPLWHG VFRSH
UHSUHVHQWDWLRQ LQ JHQHUDO��� DV ZHOO DV PRUH VSHFLILF DVSHFWV RI
VXFK UHSUHVHQWDWLRQ��� $ORQJ ZLWK WKH SUROLIHUDWLRQ RI OLPLWHG
VFRSH UHSUHVHQWDWLRQ DQG WKH ULVH LQ SXEOLFDWLRQV GLVFXVVLQJ LW�
WKHUH KDV DOVR EHHQ VRPH OLWLJDWLRQ UHODWHG WR DWWRUQH\V LQYROYHG
LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ� 7KHVH FDVHV VRPHWLPHV DGGUHVV
FRQIOLFWV RU PLVXQGHUVWDQGLQJV EHWZHHQ WKH DWWRUQH\ DQG WKH
FOLHQW DERXW WKH SURPLVHG VFRSH RI UHSUHVHQWDWLRQ��� 8VXDOO\�
WKHUH LV HLWKHU D PLVXQGHUVWDQGLQJ RU PLVFRPPXQLFDWLRQ
OHDGLQJ WKH FOLHQW WR WKLQN WKDW WKH DWWRUQH\ KDV IDLOHG WR GHOLYHU
WKH SURPLVHG VFRSH RI VHUYLFHV���

'HVSLWH FKDQJHV DQG DGGLWLRQV WR WKH HWKLFDO UXOHV DQG
VLJQLILFDQW VFKRODUO\ DQDO\VLV� OLWLJDWLRQ KDV FRQWLQXHG UHJDUGLQJ
OLPLWDWLRQV LQ VFRSH RI UHSUHVHQWDWLRQ��� 7KH ODFN RI XQLIRUPLW\ LQ
WKH HWKLFDO UXOHV KDUPV DWWRUQH\V� DQG XOWLPDWHO\ FOLHQWV� E\
VXEMHFWLQJ DWWRUQH\V WR VDQFWLRQV DQG SRWHQWLDO PDOSUDFWLFH
FODLPV IRU VOLJKW DQG XQDQWLFLSDWHG PLVVWHSV LQ WKH SURYLVLRQ RI
IUHH OHJDO VHUYLFHV���

�� 6HH� H�J�� 0DUN -� 5REHUWV� (WKLFV &RQVLGHUDWLRQ LQ /LPLWHG 6FRSH
5HSUHVHQWDWLRQV� �� 25� 67� %� %8//� �� � �2FW� ������ &DUULH $� =XQLJD� 7KH (WKLFV RI
8QEXQGOLQJ /HJDO 6HUYLFHV LQ &RQVXPHU &DVHV� �� $0� %$1.5� ,167� -�� 2FW� ����� DW ���
��� $OWKRII� VXSUD QRWH ��� DW ���

�� 6HH� H�J�� 1LJK� VXSUD QRWH ��� DW ����� $OLVRQ 6FKRHQWKDO 	 -HUHP\ 5�
)HLQEHUJ� 7KH (WKLFV RI *KRVW /DZ\HULQJ� 1�<� 352)� 5(63216,%,/,7< 5(3� �1RY� ������
KWWS���ZZZ�QHZ\RUNOHJDOHWKLFV�FRP�WKH�HWKLFV�RI�JKRVW�ODZ\HULQJ�
>KWWSV���SHUPD�FF��<3$�98:0@�

�� 6HH� H�J�� 6HDPDQ Y� 6HGJZLFN //3� 1R� 6$ &9 �������� ���� :/ ���������
DW � �&�'� &DO� -XO\ �� ����� �´(YHQ ZLWK D SXUSRUWHGO\ OLPLWHG GXW\� DQ DWWRUQH\·V
REOLJDWLRQV PD\ JR EH\RQG WKDW GXW\ GHSHQGLQJ RQ WKH SDUWLFXODU IDFWXDO VFHQDULR�µ�� ,Q
UH 6PLWK� ��� 6R� �G ���� ��� �/D� ����� �DWWRUQH\ DJUHHG WR FRPSOHWH ´VXLW SUHSµ DQG
WKHQ DYRLGHG SKRQH FDOOV DQG GLG QRW ILOH WKH VXLW IRU WKH FOLHQW�� &ODXGH Y� (OJDPPDO�
��� 1�<�6��G ���� ���� :/ ������� DW � �6XS� &W� -DQ� ��� ����� �PRWLRQ WR GLVPLVV E\
DWWRUQH\ GHQLHG ZKHUH DWWRUQH\ ZDV UHWDLQHG VROHO\ IRU FORVLQJ ZLWK QR OLPLWHG VFRSH
HQJDJHPHQW OHWWHU DQG IDLOHG WR DGYLVH WKH FOLHQW�� 6KDUS Y� 6KDUS� 1R� ������ ���� :/
�������� DW �²�� �9D� &LU� &W� 2FW� ��� ������

�� 6HH ,Q UH 6PLWK� ��� 6R� �G DW ���²��� 7KH FRXUW IRXQG WKDW D QRWDWLRQ RQ D
UHFHLSW OLPLWLQJ UHSUHVHQWDWLRQ ´GLG QRW SURYLGH DGHTXDWH LQIRUPDWLRQ UHJDUGLQJ WKH
VHUYLFHV QRU GLG LW LPSO\ >FOLHQW·V@ FRQVHQW WR WKH OLPLWDWLRQ� /LNHZLVH� WKH QRWDWLRQ RQ WKH
UHFHLSW GLG QRW DGHTXDWHO\ H[SODLQ WKH IHH DJUHHPHQW� FDXVLQJ >FOLHQW@ WR DJDLQ
PLVXQGHUVWDQG�µ ,G�

�� 6HH� H�J�� FDVHV FLWHG VXSUD QRWH ���
�� 7KH DGDJH ´QR JRRG GHHG JRHV XQSXQLVKHGµ VHHPV ILWWLQJ KHUH� 6HH ),$ &DUG

6HUYV� 1�$� Y� 3LFKHWWH� ��� $��G ��� �5�,� ������ 3LFKHWWH ZDV WKH FRPELQHG DSSHOODWH
RSLQLRQ RI WKUHH GLVWLQFW FDVHV LQYROYLQJ WKUHH DWWRUQH\V VDQFWLRQHG IRU JKRVWZULWLQJ� ,G�
DW ���� :KLOH WKH 5KRGH ,VODQG 6XSUHPH &RXUW XOWLPDWHO\ YDFDWHG WKH VDQFWLRQV� LG� DW
���� FODULW\ DQG SUHGLFWDELOLW\ LQ WKH HWKLFDO UHTXLUHPHQWV ZRXOG KDYH EHWWHU VHUYHG WKHVH
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:LWKLQ DQ\ DWWRUQH\�FOLHQW UHODWLRQVKLS� WKH DELOLW\ WR
ZLWKGUDZ DV FRXQVHO LV QRW DEVROXWH��� HYHQ ZKHUH DQ DWWRUQH\
DWWHPSWV WR SURWHFW WKHPVHOI E\ ZD\ RI D UHWDLQHU OHWWHU��� :LWKLQ WKH
OLPLWHG VFRSH FRQWH[W� VRPH VWDWHV KDYH UHFRJQL]HG WKH LPSOLFDWLRQV
RI WKHLU ZLWKGUDZDO UXOHV RQ OLPLWHG VFRSH UHSUHVHQWDWLRQV� DQG KDYH
VRXJKW WR FODULI\ VRPH FRQWUDGLFWLRQV� /LPLWHG VFRSH UHSUHVHQWDWLRQ�
ZKHUHE\ WKH LQWHQWLRQ RI WKH UHSUHVHQWDWLRQ LV WKDW LW HQGV ZKHQ WKH
VFRSH LV FRPSOHWH� LV� E\ LWV YHU\ QDWXUH� DQWLWKHWLFDO WR VRPH
ZLWKGUDZDO UXOHV����

-XGJHV DFFXVWRPHG WR IDFLQJ SUR VH OLWLJDQWV��� LQ FHUWDLQ
FLYLO PDWWHUV PD\ HPEUDFH WKH SUHVHQFH RI DWWRUQH\V LQ WKRVH

WKUHH DWWRUQH\V� 7KH WKUHH 5KRGH ,VODQG FDVHV XQGHUO\LQJ WKH ���� 3LFKHWWH GHFLVLRQ
FOHDUO\ LOOXVWUDWH WKH ULVNV DVVRFLDWHG ZLWK OLPLWHG VFRSH UHSUHVHQWDWLRQ DQG WKH UHDVRQ
ZK\ MXGJHV PD\ ZDQW WR PDLQWDLQ WKH UHSUHVHQWDWLRQ� ,Q WKH ORZHU FRXUW FDVHV� LW EHFDPH
FOHDU WKDW WKH OLWLJDQWV GLG QRW XQGHUVWDQG WKH GHIHQVHV DQG FRXQWHUFODLPV UDLVHG E\ WKHLU
OLPLWHG VFRSH DWWRUQH\V� ´>7KH SDUW\@ DOVR WHVWLILHG� KRZHYHU� WKDW KH KDG QRW XQGHUVWRRG
WKH DIILUPDWLYH GHIHQVHV SOHG LQ KLV DQVZHU� WKH EDVLV RU VXEVWDQFH RI WKH FRXQWHUFODLPV
DOOHJHG� RU WKH FRQWHQW RI WKH REMHFWLRQ WR WKH PRWLRQ WR GLVPLVV DQG WKH PHPRUDQGXP LQ
VXSSRUW WKHUHRI�µ ,G� DW ���� ´>:@H DFNQRZOHGJH WKH FXUUHQW ODFN RI SDUDPHWHUV LQ SODFH
WR JXLGH DWWRUQH\V DV WR WKH ERXQGDU\ WKDW VHSDUDWHV UHDVRQDEOH IURP XQUHDVRQDEOH
OLPLWHG�VFRSH UHSUHVHQWDWLRQ�µ ,G� DW ���� VHH DOVR 7(;$6 &200·1 72 (;3$1' &,9� /(*$/
6(596�� 5(3257 2) 7+( /,0,7(' 6&23( 5(35(6(17$7,21 68%&200,77(( DSS� $� ����
:/ ������� �6HSW� ��� ����� �´&ULWLFV RI OLPLWHG VFRSH UHSUHVHQWDWLRQ EHOLHYH WKH ULVN RI
PDOSUDFWLFH FODLPV LV KLJKHU ZKHQ D ODZ\HU LV LQYROYHG ZLWK RQO\ GLVFUHWH DVSHFWV RI D
FDVH RU PDWWHU� 7KH\ FDXWLRQ WKDW D ODZ\HU PD\ KDYH LQVXIILFLHQW XQGHUVWDQGLQJ RI WKH
EURDGHU FRQWH[W WR SURYLGH VRXQG OHJDO DGYLFH IRU GLVFUHWH DVSHFWV RI WKH FDVH RU PDWWHU�µ��
1LFKROV Y� .HOOHU� �� &DO� 5SWU� �G ���� ��� �&W� $SS� ����� �´>(@YHQ ZKHQ D UHWHQWLRQ LV
H[SUHVVO\ OLPLWHG� WKH DWWRUQH\ PD\ VWLOO KDYH D GXW\ WR DOHUW WKH FOLHQW WR OHJDO SUREOHPV
ZKLFK DUH UHDVRQDEO\ DSSDUHQW� HYHQ WKRXJK WKH\ IDOO RXWVLGH WKH VFRSH RI WKH UHWHQWLRQ�
7KH UDWLRQDOH LV WKDW� DV EHWZHHQ WKH OD\ FOLHQW DQG WKH DWWRUQH\� WKH ODWWHU LV PRUH
TXDOLILHG WR UHFRJQL]H DQG DQDO\]H WKH FOLHQW·V OHJDO QHHGV� 7KH DWWRUQH\ QHHG QRW
UHSUHVHQW WKH FOLHQW RQ VXFK PDWWHUV� 1HYHUWKHOHVV� WKH DWWRUQH\ VKRXOG LQIRUP WKH FOLHQW
RI WKH OLPLWDWLRQV RI WKH DWWRUQH\·V UHSUHVHQWDWLRQ DQG RI WKH SRVVLEOH QHHG IRU RWKHU
FRXQVHO�µ�� 'HVSLWH FODLPV WKDW DWWRUQH\V· IHDUV RI PDOSUDFWLFH ´VKRXOG EH GLVPLVVHG EDVHG
RQ D UHDGLQJ RI WKH HWKLFDO UXOHV DQG WKH VXUYH\ RI UHFHQW FDVH ODZ UHJDUGLQJ WKH WRSLF�µ
LW LV FOHDU WKDW DQ\ VXUYH\ RI WKH FDVH LQFOXGHV LQVWDQFHV ZKHUH PDOSUDFWLFH FODLPV KDYH
EHHQ UDLVHG� .ULVWH 0� %ODQNOH\� $GGLQJ E\ 6XEWUDFWLQJ� +RZ /LPLWHG 6FRSH $JUHHPHQW
IRU 'LVSXWH 5HVROXWLRQ 5HSUHVHQWDWLRQ &DQ ,QFUHDVH $FFHVV WR $WWRUQH\ 6HUYLFHV� �� 2+,2
67� -� 21 ',63� 5(62/� ���� ��� �������

�� 6HH +ROPHV Y� <�-�$� 5HDOW\ &RUS�� ��� 1�<�6��G ���� ��� �$SS� 'LY� ������
�� 6HH .OHLQ Y� .OHLQ� ��� 1�<�6��G ���� ���� :/ ������ DW � �6XS� &W� -DQ�

��� ����� �GHQ\LQJ PRWLRQ WR ZLWKGUDZ LQ RUGHU WR ´SURPRWH WKH EHVW LQWHUHVWV RI WKH
SDUWLHV DQG WKHLU FKLOGUHQ DQG WKH JRDO RI MXGLFLDO HFRQRP\µ HYHQ ZKHUH UHWDLQHU OHWWHU
SHUPLWWHG ZLWKGUDZDO IRU QRQ�SD\PHQW RI DWWRUQH\V· IHHV��

��� 0RGHO 5XOH RI 3URIHVVLRQDO &RQGXFW ��� DQG LWV FRPPHQWV GR QRW H[SUHVVO\
SURYLGH IRU DXWRPDWLF� RU GLIIHUHQW� ZLWKGUDZDO GXULQJ SHQGLQJ OLWLJDWLRQ HYHQ LI D OLPLWHG
VFRSH DJUHHPHQW H[LVWV�

��� ´7KH VWDWLVWLFV RQ SUR VH UHSUHVHQWDWLRQ LQ WKH FRXUWV DUH VWDJJHULQJ�µ
$OH[DQGHU 5� 5RWKURFN� /LPLWHG 6FRSH DQG /DZ\HU /LDELOLW\� +RZ &RXUWV 9LHZ WKH
/DZ\HU·V 5ROH LQ 8QEXQGOLQJ� �� )$// )$0� $'92&� �� ������� *UHLQHU HW DO�� VXSUD QRWH
�� DW ��� �UHIHUULQJ WR D ´SUR VH FULVLVµ �FLWDWLRQ RPLWWHG���



����@ /,0,7(' 6&23( /277(5< ���

PDWWHUV� 7KH SUHVHQFH RI DQ DWWRUQH\ LQ FRXUW� HYHQ RQ D OLPLWHG
EDVLV� PD\ HDVH WKH FRQIXVLRQ DQG GHOD\ VRPHWLPHV SUHVHQW
WKURXJKRXW SUR VH OLWLJDWLRQ���� )XUWKHUPRUH� WKH SUHVHQFH RI D
OLPLWHG VFRSH DWWRUQH\ PD\ UHGXFH GHPDQGV E\ OLWLJDQWV RQ FRXUW
SHUVRQQHO���� -XGJHV� ZKR H[SHULHQFH WKH EHQHILW RI WKH SUHVHQFH
RI DWWRUQH\V IRU FOLHQWV ZKR ZRXOG RWKHUZLVH DSSHDU SUR VH
GXULQJ OLWLJDWLRQ� PD\ QRW ZDQW WR SHUPLW DWWRUQH\ ZLWKGUDZDO�
3UR VH OLWLJDQWV PD\ QRW EH DEOH WR SURSHUO\ DUWLFXODWH FODLPV RU
GHIHQVHV RQFH WKH DWWRUQH\ LV QR ORQJHU SUHVHQW���� RU PD\ PLVV
GHDGOLQHV���� :KLOH LVVXHV VXUURXQGLQJ WKH UHTXLUHPHQW RI
MXGLFLDO SHUPLVVLRQ IRU ZLWKGUDZDO JHQHUDOO\ GR QRW DULVH XQOHVV
DQ DWWRUQH\ KDV HQWHUHG DQ DSSHDUDQFH���� HQRXJK OLPLWHG VFRSH
UHSUHVHQWDWLRQV H[LVW ZKHUH DWWRUQH\V GR DSSHDU LQ FRXUW
SURFHHGLQJV WR PDNH WKLV D UHDO� FRQFUHWH SUREOHP�

*KRVWZULWLQJ DQG OHJDO KRWOLQHV DUH QRW WKH RQO\ IRUPV RI
XQEXQGOHG UHSUHVHQWDWLRQV� LQ IDPLO\ PDWWHUV� ´D ODZ\HU PLJKW
UHSUHVHQW D FOLHQW LQ D VLQJOH KHDULQJ RQ WHPSRUDU\ FKLOG FXVWRG\�
EXW WKH FOLHQW ZLOO UHSUHVHQW KHUVHOI DW VXEVHTXHQW KHDULQJV RQ
FKLOG FXVWRG\ RU DW WULDO RQ DOO LVVXHV�µ��� ,Q WKH OLPLWHG VFRSH
UHODWLRQVKLS� WKH LQWHQW LV WKDW D ´>O@DZ\HU DQG FOLHQW DUH LQ FKDUJH
RI GHWHUPLQLQJ WKH VFRSH RI UHSUHVHQWDWLRQ DQG XQEXQGOLQJ� LQ
IULHQGO\ MXULVGLFWLRQV WKH FRXUW DQG RWKHU SDUW\ DUH UHTXLUHG WR
KRQRU WKH ODZ\HU�FOLHQW GHFLVLRQ�µ��� 7KH SLWIDOO KHUHLQ LV WKDW LQ
´XQIULHQGO\µ MXULVGLFWLRQV WKH ODZ\HU�FOLHQW GHFLVLRQ RQ WKH OLPLWHG
VFRSH RI WKH UHODWLRQVKLS PD\ QRW EH UHVSHFWHG� ,I WKLV RFFXUV� WKH
EXUGHQ LV RQ WKH DWWRUQH\ WR VHHN ZLWKGUDZDO IURP WKH
UHSUHVHQWDWLRQ SXUVXDQW WR WKH JRYHUQLQJ UXOHV RI SURFHGXUH DQG
HWKLFDO UHTXLUHPHQWV����

��� )LVKHU�%UDQGYHHQ 	 .OHPSQHU� VXSUD QRWH ��� DW ����� VHH DOVR .OHPSQHU�
VXSUD QRWH ��� DW ��� �´>8@QEXQGOHG FRXUW DSSHDUDQFHV DUH JHQHUDOO\ LQ WKH EHVW LQWHUHVW
RI WKH MXGLFLDU\� VLQFH DWWRUQH\V DUH DZDUH RI ORFDO UXOHV DQG SURFHGXUHV� UXOHV RI HYLGHQFH�
DQG WKH VFRSH RI OHJDOO\ UHOHYDQW LVVXHV� &RXQVHO FDQ JLYH >MXGJHV@ D FOHDU SUHVHQWDWLRQ RI
WKH FDVH� VDYLQJ VLJQLILFDQW FRXUW UHVRXUFHV� ZKLOH DW WKH VDPH WLPH SURYLGLQJ NH\
DWWRUQH\ VHUYLFHV� VXFK DV DUJXPHQW RI D PRWLRQ RI WULDO UHSUHVHQWDWLRQ� ZKLFK DUH GHVLUHG
E\ VHOI�UHSUHVHQWHG OLWLJDQWV�µ �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG� �VHFRQG DOWHUDWLRQ LQ
RULJLQDO���� 'DYLV HW DO�� VXSUD QRWH �� DW ���

��� )LVKHU�%UDQGYHHQ 	 .OHPSQHU� VXSUD QRWH ��� DW �����
��� ,G�
��� ,G�
��� 6HH ,Q UH .LOH\� ��� 1�(��G �� � �0DVV� ����� �´>:@KHUH WKH ODZ\HU KDV

HQWHUHG DQ DSSHDUDQFH RQ EHKDOI RI WKH FOLHQW DQG WKH UXOHV RI D WULEXQDO UHTXLUH DSSURYDO
RI WKH ZLWKGUDZDO E\ WKH WULEXQDO� WKH ODZ\HU VKDOO QRW ZLWKGUDZ WKH DSSHDUDQFH ZLWKRXW
WKH WULEXQDO·V SHUPLVVLRQ�µ �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG���

��� )RUUHVW 0RVWHQ� 8QEXQGOLQJ /HJDO 6HUYLFHV LQ ���� 5HFRPPHQGDWLRQV IRU
WKH &RXUWV� �� -8'*(6· -�� QR� �� ����� DW ��� ���

��� ,G�
��� 6HH� H�J�� 2VWHUJDUG� VXSUD QRWH ��� DW ��� �´>,@Q PDQ\ VWDWHV LW LV QRW FOHDU

ZKHWKHU DQ DWWRUQH\ HQJDJHG LQ OLPLWHG�VFRSH UHSUHVHQWDWLRQ QHHGV SHUPLVVLRQ WR ZLWKGUDZ
IURP D FDVH� UHJDUGOHVV RI WKH WHUPV RI D OLPLWHG�VFRSH�UHSUHVHQWDWLRQ DJUHHPHQW�µ��
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$WWRUQH\V DWWHPSWLQJ WR DSSHDU IRU VRPH� EXW QRW DOO�
KHDULQJV� RU GUDIW VRPH� EXW QRW DOO� VXEPLVVLRQV� PD\ ILQG
WKHPVHOYHV PLUHG LQ WKH UXOHV RI ZLWKGUDZDO� ,Q 9LUJLQLD� IRU
H[DPSOH� VLJQLQJ D SOHDGLQJ� HYHQ ZLWK WKH GLVFODLPHU WKDW LW LV D
´OLPLWHG UHSUHVHQWDWLRQ�µ PDNHV WKH DWWRUQH\ DQ DWWRUQH\ RI UHFRUG�
UHTXLULQJ OHDYH RI WKH FRXUW WR ZLWKGUDZ IURP WKH PDWWHU���� ,W LV
VRPHWLPHV XQFOHDU WR WKH DWWRUQH\V� WR WKH OLWLJDQWV� DQG WR WKH
FRXUWV� ZKLFK H[DFW DFW PDNHV DQ DWWRUQH\ FRXQVHO RI UHFRUG���� 7KH
1HZ <RUN 6WDWH %DU $VVRFLDWLRQ� IRU H[DPSOH� KDV RSLQHG WKDW DQ
DWWRUQH\ PD\ KDYH DQ HWKLFDO REOLJDWLRQ WR FRQWLQXH UHSUHVHQWLQJ
WKH FOLHQW ´EH\RQG WKH LQLWLDO OLPLWDWLRQ FRQWHPSODWHG E\ WKH ODZ\HU
DQG FOLHQW LI ZLWKGUDZDO IURP UHSUHVHQWDWLRQ UHTXLUHV FRXUW
SHUPLVVLRQ DQG WKH FRXUW ZLWKKROGV RU GHQLHV SHUPLVVLRQ�µ��� 7KLV
(WKLFV 2SLQLRQ SHUIHFWO\ FDSWXUHV WKH SUREOHP LQKHUHQW LQ WKH
LQWHUSOD\ RI WKH FXUUHQW OLPLWHG VFRSH UXOHV DQG DWWRUQH\
ZLWKGUDZDO UXOHV³DWWRUQH\V DQG FOLHQWV LQWHQGLQJ OLPLWHG VFRSH
UHSUHVHQWDWLRQV PD\ HQG XS ZLWK D ODUJHU VFDOH UHSUHVHQWDWLRQ
WKDQ ZKDW ZDV GHVLUHG RU SODQQHG����

,Q RUGHU WR EHWWHU XQGHUVWDQG WKH LVVXHV VXUURXQGLQJ
ZLWKGUDZDO IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ� LW LV LPSRUWDQW WR
ILUVW XQGHUVWDQG ZLWKGUDZDO JHQHUDOO\� WKHQ H[DPLQH KRZ
LQGLYLGXDO VWDWHV WKDW KDYH DPHQGHG WKHLU UXOHV WR DGGUHVV
ZLWKGUDZDO IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ KDYH GRQH VR� DQG�
ILQDOO\� WR DQDO\]H 1HZ <RUN·V FXUUHQW ZLWKGUDZDO UXOHV�

$� 0RGHO 5XOH ����³:LWKGUDZDO� *HQHUDOO\

,Q JHQHUDO� LQ DQ\ DWWRUQH\�FOLHQW UHODWLRQVKLS� WZR W\SHV
RI ZLWKGUDZDO IURP UHSUHVHQWDWLRQ H[LVW� PDQGDWRU\ DQG
SHUPLVVLYH� 0DQGDWRU\ ZLWKGUDZDO���� ZKHUH ZLWKGUDZDO LV
UHTXLUHG IRU D VSHFLILF UHDVRQ DQG�RU WKH UHSUHVHQWDWLRQ YLRODWHV
WKH 5XOHV RI 3URIHVVLRQDO &RQGXFW� LV QRW DGGUHVVHG LQ WKLV HVVD\�

��� 6KDUS Y� 6KDUS� 1R� ������ ���� :/ �������� DW � �9D� &LU� &W� 2FW� ���
������ VHH DOVR 6�'� )/$� /2&$/ 5� �����G���� �´7KH ILOLQJ RI DQ\ SOHDGLQJ VKDOO� XQOHVV
RWKHUZLVH VSHFLILHG� FRQVWLWXWH DQ DSSHDUDQFH E\ WKH SHUVRQ ZKR VLJQV VXFK SOHDGLQJ�µ��

��� 6HH� H�J�� :DONHU Y� $P� $VV·Q RI 3URI� (\H &DUH 6SHFLDOLVWV�� ��� 6�(��G ��� ��
�9D� ������ 7KH:DONHU FRXUW UHYHUVHG D ORZHU FRXUW·V GHWHUPLQDWLRQ WKDW DQ DWWRUQH\ ZKR
GUDIWHG D FRYHU OHWWHU DQG GHOLYHUHG SOHDGLQJV WR WKH FRXUW� EXW GLG QRW VLJQ WKH SOHDGLQJV�
ZDV FRXQVHO RI UHFRUG� 7KH FRXUW GHWHUPLQHG WKDW WKH DWWRUQH\ GLG QRW EHFRPH ´FRXQVHO RI
UHFRUG VLPSO\ E\ YLUWXH RI D FRYHU OHWWHU HQFORVLQJ D SOHDGLQJ VLJQHG E\ D SDUW\�µ ,G�

��� 1�<� 6W� %DU $VV·Q &RPP� RQ 3URI·O (WKLFV� 2S� ��� �������
��� 6HH LG�
��� 6HH 02'(/ 58/(6 2) 352)·/ &21'8&7 U� �����D� �$0� %$5 $66·1 �����

�GHVFULELQJ WKDW ZLWKGUDZDO LV UHTXLUHG ZKHUH ´��� WKH UHSUHVHQWDWLRQ ZLOO UHVXOW LQ
YLRODWLRQ RI WKH UXOHV RI SURIHVVLRQDO FRQGXFW RU RWKHU ODZ� ��� WKH ODZ\HU·V SK\VLFDO RU
PHQWDO FRQGLWLRQ PDWHULDOO\ LPSDLUV WKH ODZ\HU·V DELOLW\ WR UHSUHVHQW WKH FOLHQW� RU ��� WKH
ODZ\HU LV GLVFKDUJHGµ��



����@ /,0,7(' 6&23( /277(5< ���

3HUPLVVLYH ZLWKGUDZDO LV GHVFULEHG LQ 053& �����E��
0RGHO 5XOH �����E� OLVWV FRQGLWLRQV RU RFFXUUHQFHV XQGHU ZKLFK
SHUPLVVLYH ZLWKGUDZDO PD\ RFFXU���� 7KLV VHYHQ�LWHP OLVW
LQFOXGHV D QXPEHU RI HQWULHV WKDW FDQ DULVH LQ DQ\ W\SH RI
OLWLJDWLRQ� OLPLWHG VFRSH RU RWKHUZLVH���� )RU H[DPSOH� DQ\
FOLHQW³SD\LQJ RU SUR ERQR� OLPLWHG VFRSH UHSUHVHQWDWLRQ RU IXOO
UHSUHVHQWDWLRQ³PD\ ´SHUVLVW> @ LQ D FRXUVH RI DFWLRQ LQYROYLQJ
WKH ODZ\HU·V VHUYLFHV WKDW WKH ODZ\HU UHDVRQDEO\ EHOLHYHV LV
FULPLQDO RU IUDXGXOHQW�µ��� WKXV SURYLGLQJ JURXQGV IRU
ZLWKGUDZDO� 6RPH SURYLVLRQV RI �����E� PD\ EH PRUH GLUHFWO\
LPSOLFDWHG WKDQ RWKHUV LQ HLWKHU WKH DWWRUQH\·V PRWLRQ WR
ZLWKGUDZ RU WKH FRXUW·V DOORZDQFH RU GHQLDO RI VXFK PRWLRQ� 5XOH
�����E���� SURYLGHV WKDW D ODZ\HU PD\ ZLWKGUDZ ZKHQ
´ZLWKGUDZDO FDQ EH DFFRPSOLVKHG ZLWKRXW PDWHULDO DGYHUVH
HIIHFW RQ WKH LQWHUHVWV RI WKH FOLHQW�µ��� DQG �����E���� SHUPLWV
ZLWKGUDZDO ZKHUH ´WKH FOLHQW LQVLVWV XSRQ WDNLQJ DFWLRQ � � � ZLWK
ZKLFK WKH ODZ\HU KDV D IXQGDPHQWDO GLVDJUHHPHQW�µ��� ,Q
JHQHUDO� D ZLWKGUDZDO DQDO\VLV UHODWHV WR WKH LQWHUHVWV RI WKH
FRXUW� WKH FOLHQW� DQG WKH ZLWKGUDZLQJ DWWRUQH\����

5XOH �����E���� PD\ FUHDWH WKH ODUJHVW KXUGOH WR DWWRUQH\
ZLWKGUDZDO IURP D SUR ERQR OLPLWHG VFRSH UHSUHVHQWDWLRQ� 7KHUH
DUH IHZ� LI DQ\� DUJXPHQWV WR EH PDGH WKDW DQ DWWRUQH\·V
ZLWKGUDZDO IURP D SUR ERQR PDWWHU� OHDYLQJ WKH FOLHQW WR SURFHHG
SUR VH� ´FDQ EH DFFRPSOLVKHG ZLWKRXW PDWHULDO DGYHUVH HIIHFW RQ WKH
LQWHUHVWV RI WKH FOLHQW�µ��� 7KH GHFLVLRQ ZKHWKHU WR SHUPLW WKLV
SHUPLVVLYH ZLWKGUDZDO LV OHIW WR WKH GLVFUHWLRQ RI WKH WULDO MXGJH����

��� 6HH02'(/58/(62)352)·/&21'8&7 U� �����E� �$0�%$5$66·1 ����� �GHVFULELQJ
WKDW ZLWKGUDZDO LV SHUPLWWHG ZKHQ ´��� ZLWKGUDZDO FDQ EH DFFRPSOLVKHG ZLWKRXW PDWHULDO
DGYHUVH HIIHFW RQ WKH LQWHUHVWV RI WKH FOLHQW� ��� WKH FOLHQW SHUVLVWV LQ D FRXUVH RI DFWLRQ LQYROYLQJ
WKH ODZ\HU·V VHUYLFHV WKDW WKH ODZ\HU UHDVRQDEO\ EHOLHYHV LV FULPLQDO RU IUDXGXOHQW� ��� WKH FOLHQW
KDV XVHG WKH ODZ\HU·V VHUYLFHV WR SHUSHWUDWH D FULPH RU IUDXG� ��� WKH FOLHQW LQVLVWV XSRQ WDNLQJ
DFWLRQ WKDW WKH ODZ\HU FRQVLGHUV UHSXJQDQW RU ZLWK ZKLFK WKH ODZ\HU KDV D IXQGDPHQWDO
GLVDJUHHPHQW� ��� WKH FOLHQW IDLOV VXEVWDQWLDOO\ WR IXOILOO DQ REOLJDWLRQ WR WKH ODZ\HU UHJDUGLQJ WKH
ODZ\HU·V VHUYLFHV DQG KDV EHHQ JLYHQ UHDVRQDEOH ZDUQLQJ WKDW WKH ODZ\HU ZLOO ZLWKGUDZ XQOHVV
WKH REOLJDWLRQ LV IXOILOOHG� ��� WKH UHSUHVHQWDWLRQ ZLOO UHVXOW LQ DQ XQUHDVRQDEOH ILQDQFLDO EXUGHQ
RQ WKH ODZ\HU RU KDV EHHQ UHQGHUHG XQUHDVRQDEO\ GLIILFXOW E\ WKH FOLHQW� RU ��� RWKHU JRRG FDXVH
IRU ZLWKGUDZDO H[LVWVµ��

��� 6HH LG�
��� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� �����E���� �$0� %$5 $66·1 ������
��� ,G� �E�����
��� ,G� �E�����
��� 6HH +ROPHV Y� <�-�$� 5HDOW\ &RUS� ��� 1�<�6��G ���� ��� �$SS� 'LY� ������
��� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� �����E���� �$0� %$5 $66·1 ������
��� +ROPHV� ��� 1�<�6��G DW ���� (YHQ ZKHUH D SURYLVLRQ LQ WKH UHWDLQHU

DJUHHPHQW H[SOLFLWO\ DOORZV ZLWKGUDZDO EH\RQG ZKDW LV OLVWHG LQ WKH UXOH� VXFK ZLWKGUDZDO
PD\ EH GHQLHG� 6HH.OHLQ Y� .OHLQ� ��� 1�<�6��G ���� ����:/ ������ DW �²� �6XS� &W� -DQ�
��� ����� �GLVDOORZLQJ ZLWKGUDZDO ZKHUH UHWDLQHU DJUHHPHQW SURYLGHG WKDW WKH DWWRUQH\
PD\ ZLWKGUDZ LI DQ\ ELOO UHPDLQHG XQSDLG IRU VL[W\ GD\V�� )LUVW 1DW·O %DQN RI (� ,VOLS Y�
%URZHU� ��� 1�(��G ����� ���� �1�<� ����� �FRXUW KDV ´LQKHUHQW DQG VWDWXWRU\ SRZHU WR
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5XOH �����F� RI WKH 053& JRYHUQV WKH QRWLFH DQG
SHUPLVVLRQ RI WKH FRXUW UHTXLUHPHQWV IRU ZLWKGUDZDO� ´$ ODZ\HU
PXVW FRPSO\ ZLWK DSSOLFDEOH ODZ UHTXLULQJ QRWLFH WR RU
SHUPLVVLRQ RI D WULEXQDO ZKHQ WHUPLQDWLQJ D UHSUHVHQWDWLRQ�
:KHQ RUGHUHG WR GR VR E\ D WULEXQDO� D ODZ\HU VKDOO FRQWLQXH
UHSUHVHQWDWLRQ QRWZLWKVWDQGLQJ JRRG FDXVH IRU WHUPLQDWLQJ WKH
UHSUHVHQWDWLRQ�µ��� (YHQ ZLWK OLPLWHG VFRSH UHWDLQHUV IRU SUR
ERQR UHSUHVHQWDWLRQ� ODZ\HUV PD\ EH RUGHUHG WR FRQWLQXH WKH
UHSUHVHQWDWLRQ EH\RQG WKHLU GHVLUHG WHUPLQDWLRQ RU
ZLWKGUDZDO����

UHJXODWH WKH SUDFWLFH RI ODZµ�� *DLU Y� 3HFN� ��� 1�(��G ��� ��²�� �1�<� ����� �GLVFXVVLQJ
UXOH�PDNLQJ SRZHUV RI WKH FRXUWV��

��� 02'(/ 58/(6 2) 352)·/ &21'8&7 U� �����F� �$0� %$5 $66·1 ������ ,Q 1HZ
<RUN� 5XOH RI 3URIHVVLRQDO &RQGXFW �����G� SURYLGHV�

,I SHUPLVVLRQ IRU ZLWKGUDZDO IURP HPSOR\PHQW LV UHTXLUHG E\ WKH UXOHV RI D
WULEXQDO� D ODZ\HU VKDOO QRW ZLWKGUDZ IURP HPSOR\PHQW LQ D PDWWHU EHIRUH WKDW
WULEXQDO ZLWKRXW LWV SHUPLVVLRQ� :KHQ RUGHUHG WR GR VR E\ D WULEXQDO� D ODZ\HU
VKDOO FRQWLQXH UHSUHVHQWDWLRQ QRWZLWKVWDQGLQJ JRRG FDXVH IRU WHUPLQDWLQJ WKH
UHSUHVHQWDWLRQ�

1�<� 58/(6 2) 352)·/ &21'8&7 5� �����G��
��� 6HH� H�J�� 6KDUS Y� 6KDUS� 1R� ������ ���� :/ �������� DW � �9D� &LU� &W�

2FW� ��� ������ 7KH 6KDUS FRXUW VXPPDUL]HG WKH LVVXHV WR EH GHWHUPLQHG RQ D PRWLRQ WR
ZLWKGUDZ IURP D OLPLWHG VFRSH UHSUHVHQWDWLRQ DV IROORZV�

>:@KLOH DQ DWWRUQH\ DQG FOLHQW PD\ UHDFK DQ DJUHHPHQW WR OLPLW WKH REMHFWLYHV
RI WKH UHSUHVHQWDWLRQ WR DQ H[WHQW WKDW LW OLPLWV WKH DWWRUQH\V >VLF@ UROH LQ WKH
OLWLJDWLRQ� RQFH WKH PDWWHU FRPHV EHIRUH WKH FRXUW LQ D OLWLJDWLRQ SRVWXUH DQG
ZLWKGUDZDO LV VRXJKW� WKH &RXUW PXVW FRQVLGHU WKH SRVLWLRQ RI WKH FOLHQW
UHJDUGLQJ VXFK ZLWKGUDZDO PRWLRQ� KRZ DQ\ VXFK DJUHHPHQW ZLOO DIIHFW LWV
GRFNHW� WKH SXEOLF SHUFHSWLRQ RI WKH OLWLJDWLRQ� DQG WKH RWKHU SDUWLHV WR WKH
OLWLJDWLRQ� EHIRUH LW GHFLGHV ZKHWKHU WR SHUPLW ZLWKGUDZDO E\ FRXQVHO RI UHFRUG�

,G�
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,Q 1HZ <RUN� DSSHDUDQFH DQG ZLWKGUDZDO DUH JRYHUQHG E\
ERWK WKH 5XOHV RI 3URIHVVLRQDO &RQGXFW��� DQG WKH &3/5���� &3/5
� ����D� SURYLGHV WKDW ´>L@I D SDUW\ DSSHDUV E\ >DQ@ DWWRUQH\ VXFK
SDUW\ PD\ QRW DFW LQ SHUVRQ LQ WKH DFWLRQ H[FHSW E\ FRQVHQW RI WKH
FRXUW�µ WKXV VSHFLILFDOO\ SUHYHQWLQJ DQ DWWRUQH\ IURP PDNLQJ RQO\
RQH DSSHDUDQFH DQG WKHQ KDYLQJ WKH SDUW\ DSSHDU SUR VH� DEVHQW
FRXUW FRQVHQW���� :LWKGUDZDO LV VSHFLILFDOO\ JRYHUQHG E\ &3/5
� ����E�� 3XUVXDQW WR � ����E�� DQ DWWRUQH\ PXVW VHHN OHDYH RI WKH
FRXUW E\ RUGHU WR VKRZ FDXVH IRU SHUPLVVLRQ WR ZLWKGUDZ DV
FRXQVHO���� :KLOH WKHVH UXOHV DUH RQO\ LPSOLFDWHG ZKHQ DQ DWWRUQH\
KDV VLJQHG FRXUW VXEPLVVLRQV RU SK\VLFDOO\ DSSHDUHG LQ FRXUW�
WKH\ PD\ DULVH LQ WKH SUR ERQR FRQWH[W LQ FRQQHFWLRQ ZLWK

��� 1�<� 58/(6 2) 352)·/ &21'8&7 U� ����� ,Q 1HZ <RUN� 53& ���� LV GLYLGHG
GLIIHUHQWO\ IURP WKH0RGHO 5XOHV� �����E� JRYHUQV PDQGDWRU\ ZLWKGUDZDO DQG �����F� OLVWV
WKLUWHHQ LQVWDQFHV XQGHU ZKLFK ZLWKGUDZDO LV SHUPLWWHG� 7KH\ DUH�

��� ZLWKGUDZDO FDQ EH DFFRPSOLVKHG ZLWKRXW PDWHULDO DGYHUVH HIIHFW RQ WKH
LQWHUHVWV RI WKH FOLHQW�

��� WKH FOLHQW SHUVLVWV LQ D FRXUVH RI DFWLRQ LQYROYLQJ WKH ODZ\HU·V VHUYLFHV WKDW
WKH ODZ\HU UHDVRQDEO\ EHOLHYHV LV FULPLQDO RU IUDXGXOHQW�

��� WKH FOLHQW KDV XVHG WKH ODZ\HU·V VHUYLFHV WR SHUSHWUDWH D FULPH RU IUDXG�

��� WKH FOLHQW LQVLVWV XSRQ WDNLQJ DFWLRQ ZLWK ZKLFK WKH ODZ\HU KDV D
IXQGDPHQWDO GLVDJUHHPHQW�

��� WKH FOLHQW GHOLEHUDWHO\ GLVUHJDUGV DQ DJUHHPHQW RU REOLJDWLRQ WR WKH ODZ\HU
DV WR H[SHQVHV RU IHHV�

��� WKH FOLHQW LQVLVWV XSRQ SUHVHQWLQJ D FODLP RU GHIHQVH WKDW LV QRW ZDUUDQWHG
XQGHU H[LVWLQJ ODZ DQG FDQQRW EH VXSSRUWHG E\ JRRG IDLWK DUJXPHQW IRU DQ
H[WHQVLRQ� PRGLILFDWLRQ� RU UHYHUVDO RI H[LVWLQJ ODZ�

��� WKH FOLHQW IDLOV WR FRRSHUDWH LQ WKH UHSUHVHQWDWLRQ RU RWKHUZLVH UHQGHUV WKH
UHSUHVHQWDWLRQ XQUHDVRQDEO\ GLIILFXOW IRU WKH ODZ\HU WR FDUU\ RXW HPSOR\PHQW
HIIHFWLYHO\�

��� WKH ODZ\HU·V LQDELOLW\ WR ZRUN ZLWK FR�FRXQVHO LQGLFDWHV WKDW WKH EHVW
LQWHUHVW RI WKH FOLHQW OLNHO\ ZLOO EH VHUYHG E\ ZLWKGUDZDO�

��� WKH ODZ\HU·V PHQWDO RU SK\VLFDO FRQGLWLRQ UHQGHUV LW GLIILFXOW IRU WKH ODZ\HU
WR FDUU\ RXW WKH UHSUHVHQWDWLRQ HIIHFWLYHO\�

���� WKH FOLHQW NQRZLQJO\ DQG IUHHO\ DVVHQWV WR WHUPLQDWLRQ RI WKH HPSOR\PHQW�

���� ZLWKGUDZDO LV SHUPLWWHG XQGHU 5XOH �����F� RU RWKHU ODZ�

���� WKH ODZ\HU EHOLHYHV LQ JRRG IDLWK� LQ D PDWWHU SHQGLQJ EHIRUH D WULEXQDO�
WKDW WKH WULEXQDO ZLOO ILQG WKH H[LVWHQFH RI RWKHU JRRG FDXVH IRU ZLWKGUDZDO� RU

���� WKH FOLHQW LQVLVWV WKDW WKH ODZ\HU SXUVXH D FRXUVH RI FRQGXFW ZKLFK LV LOOHJDO
RU SURKLELWHG XQGHU WKHVH 5XOHV�

,G� �����F��
��� 1�<� &�3�/�5� ����
��� ,G� ����D��
��� ,G� ����E��
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´DWWRUQH\ IRU WKH GD\µ W\SH SURJUDPV���� DSSHDUDQFHV LQ IDPLO\
FRXUW� RU RWKHU FRQWHVWHG OLWLJDWHG PDWWHUV ZKHUH DQ DWWRUQH\ LV
RQO\ DVVLVWLQJ LQ SDUW RI WKH UHSUHVHQWDWLRQ� 6LPSO\ PDNLQJ WKH
PRWLRQ WR ZLWKGUDZ LV LQVXIILFLHQW� 8QWLO WKH PRWLRQ LV JUDQWHG�
WKH DWWRUQH\·V UHSUHVHQWDWLRQ FRQWLQXHV��� DQG WKH DWWRUQH\ PXVW
FRQWLQXH WR DFW ZLWKLQ WKHLU HWKLFDO REOLJDWLRQV WR WKH FOLHQW� HYHQ
LI WKH PDWWHU KDV PRYHG EH\RQG WKH DJUHHG�XSRQ OLPLWHG VFRSH�
0RWLRQV WR ZLWKGUDZ IURP UHSUHVHQWDWLRQ KDYH EHHQ GHQLHG IRU D
YDULHW\ RI UHDVRQV����

&3/5 � ����D�� E\ LWV H[SOLFLW WHUPV� EDUV DQ DWWRUQH\
IURP ZRUNLQJ RQ RQO\ SDUW RI D OLWLJDWHG PDWWHU EHFDXVH WKDW
ZRXOG UHTXLUH WKH FOLHQW WR DSSHDU SUR VH RQ RWKHU SDUWV����
3DUWLDO UHSUHVHQWDWLRQ ZRXOG UHTXLUH D FRXUW RUGHU SHUPLWWLQJ
VRPH UHSUHVHQWHG DSSHDUDQFH DQG VRPH SUR VH DSSHDUDQFHV E\
WKH FOLHQW���� 7KH LQWHUSOD\ EHWZHHQ WKH 5XOHV RI 3URIHVVLRQDO
&RQGXFW DQG WKH FLYLO SUDFWLFH UXOHV LQ 1HZ <RUN GHPRQVWUDWH
VRPH RI WKH ULVNV DVVRFLDWHG ZLWK OLPLWHG VFRSH UHSUHVHQWDWLRQ LQ
FRQWHVWHG OLWLJDWLRQ���� $WWRUQH\V UHWDLQHG IRU SUR ERQR OLPLWHG
VFRSH UHSUHVHQWDWLRQ DUH KHOG WR WKH VDPH ZLWKGUDZDO VWDQGDUG
LQ 1HZ <RUN DV WKRVH DWWRUQH\V RQ UHWDLQHU RU EHLQJ SDLG WKHLU
IXOO KRXUO\ UDWHV����

%� 7KH 1HHG IRU $%$ /HDGHUVKLS WR $GGUHVV :LWKGUDZDO
IURP /LPLWHG 6FRSH 5HSUHVHQWDWLRQ

6WDWHV� OLNH 1HZ <RUN� WKDW KDYH QRW \HW SURPXOJDWHG
UXOHV GHDOLQJ ZLWK ZLWKGUDZDO IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ
QHHG WR GR VR� ,Q IDFW� WKH $%$ VKRXOG OHDG WKH ZD\ DQG

��� $WWRUQH\ IRU WKH GD\ SURJUDPV DOORZ ODZ\HUV WR FRYHU ´WKH FDVHV KHOG LQ D
SDUWLFXODU FRXUWURRP RQ D VSHFLILHG GD\� 7KH ODZ\HU LQWHUYLHZV DQG DGYLVHV WKH OLWLJDQWV
DQG VRPHWLPHV UHSUHVHQWV WKHP LQ FRXUW�µ .OHPSQHU� VXSUD QRWH ��� DW ����

��� )DUDJH Y� (KUHQEHUJ� ��� 1�<�6��G ���� ��� �$SS� 'LY� ����� �´>)@URP WKH
VWDQGSRLQW RI DGYHUVH SDUWLHV� FRXQVHO·V DXWKRULW\ DV DQ DWWRUQH\ RI UHFRUG LQ D FLYLO DFWLRQ
FRQWLQXHV XQDEDWHG XQWLO WKH ZLWKGUDZDO� VXEVWLWXWLRQ� RU GLVFKDUJH LV IRUPDOL]HG LQ D
PDQQHU SURYLGHG E\ &3/5 ����µ �FLWDWLRQV RPLWWHG���

��� 6HH� H�J�� ,Q UH -DPLHNR $�� ��� 1�<�6��G ��� �� �$SS� 'LY� ����� �PRWLRQ WR
ZLWKGUDZ GHQLHG EHFDXVH ´QR VRXQG UHDVRQ ZDV SURYLGHG ZK\ FRXQVHO VKRXOG EH DOORZHG
WR ZLWKGUDZµ�� &KDUOHV :HLQHU &RUS� Y� '� -DFN 'DYLV &RUS�� ��� 1�<�6��G ���� ���²����
�&LY� &W� ����� �GHQ\LQJ PRWLRQ WR ZLWKGUDZ IRU QRQ�SD\PHQW RI IHHV��

��� 6HH0HOQLW]N\ Y� &LW\ RI 1HZ <RUN� ��� 1�<�6��G ��� �� �$SS� 'LY� ������
��� .OHPSQHU� VXSUD QRWH ��� DW ��� �´>7@KH SURVSHFW RI KDYLQJ ERWK FRXQVHO DQG

FOLHQW IDGLQJ LQ DQG RXW DW YDULRXV VWDJHV DQG IRU YDULRXV SXUSRVHV >LV GLVFRQFHUWLQJ@ � � � � >�@
>DQG@ WKH RUGHUO\ SURFHVVLQJ RI FDVHV ZRXOG EH H[WUHPHO\ GLIILFXOW� LI QRW LPSRVVLEOHµ
�TXRWLQJ 1�<� 6W� %DU $VV·Q &RPP� RQ &LY� 3UDF� /� DQG 5XOHV���

��� 6RPH ULVNV LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ ´DULVH IURP WKH LQKHUHQW IOXLGLW\ RI
WKH DWWRUQH\ FOLHQW UHODWLRQVKLS�µ +RZDUG -� .OHLQ�/LPLWHG 6FRSH RI 5HSUHVHQWDWLRQ� $&DYHDW�
2UDQJH &W\� /DZ�� -XO\ ����� DW ��� ��� (YHQ VXFK ULVNV PD\ EH DEDWHG E\ FOHDUHU UXOHV�

��� 6HH 1�<� &�3�/�5� ����E�� 1�<� 58/(6 2) 352)·/ &21'8&7 U� �����
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SURPXOJDWH PRGHO UXOHV� SURYLGLQJ D WHPSODWH IRU LQGLYLGXDO
VWDWHV WR ZRUN IURP�

)RU QRZ� WKH $%$ DQG WKRVH VORZ�WR�DFW VWDWHV FDQ ORRN WR
WKH SURDFWLYH VWDWHV DQG HGXFDWH WKHPVHOYHV RQ ZKDW KDV DOUHDG\
EHHQ GRQH� $V GHVFULEHG DERYH� WR ZLWKGUDZ IURP UHSUHVHQWDWLRQ
LQ D OLWLJDWHG PDWWHU� DQ DWWRUQH\ JHQHUDOO\ PXVW PDNH D PRWLRQ
IRU OHDYH WR ZLWKGUDZ DQG WKHQ EH DOORZHG E\ WKH FRXUW WR
ZLWKGUDZ IRU JRRG FDXVH VKRZQ���� +RZHYHU� D QXPEHU RI VWDWHV
KDYH FUHDWHG PHFKDQLVPV WR UHPRYH WKLV EXUGHQ RI PRWLRQ
SUDFWLFH DQG FRXUW SHUPLVVLRQ SURFHGXUHV LQ FDVHV ZKHUH DQ
DWWRUQH\ LV SURYLGLQJ VRPH OLPLWHG DVVLVWDQFH WR D SUR VH
OLWLJDQW���� %\ HQDFWLQJ SURWHFWLRQV IRU WKH OLWLJDQW XS IURQW �ERWK
WKH OLWLJDQW DQG WKH OLPLWHG�VFRSH DWWRUQH\ JHW QRWLFHV DQG WKH
OLPLWHG�SXUSRVH LV GLVFORVHG LQ DGYDQFH�� VWDWHV OLNH 9HUPRQW
DOORZ D VPRRWKHU� DQG PRUH SUHGLFWDEOH� WUDQVLWLRQ IRU ERWK WKH
DWWRUQH\ DQG WKH FOLHQW DW WKH HQG RI UHSUHVHQWDWLRQ���� :KHQ DQ
DWWRUQH\ VHHNV WR ZLWKGUDZ IURP OLPLWHG SXUSRVH HQJDJHPHQW�
ZLWKGUDZDO LV DOORZHG DV D PDWWHU RI FRXUVH ZKHQ WKH SXUSRVH RI
WKH HQJDJHPHQW KDV EHHQ DFFRPSOLVKHG����

6RPH VWDWHV WKDW H[SOLFLWO\ DPHQGHG WKHLU UXOHV WR
LQFOXGH D YHUVLRQ RI ����F� DQG ��� KDG WKH IRUHVLJKW WR DOVR DPHQG
ERWK WKHLU DSSHDUDQFH DQG ZLWKGUDZDO UXOHV���� 7KH LQWHQW RI
WKHVH DPHQGHG UXOHV LV WR SURYLGH IRU VLPSOHU ZLWKGUDZDO RQFH
WKH GLVFUHWH WDVNV DUH FRPSOHWHG���� 7KHVH UXOHV DOORZ DQ
DWWRUQH\ WR EHWWHU HYDOXDWH WKH ULVNV DVVRFLDWHG ZLWK HQJDJLQJ LQ
OLPLWHG VFRSH UHSUHVHQWDWLRQ� WKH\ DOVR GLPLQLVK WKH ULVNV�
6WDWHV WKDW DPHQGHG WKHLU UXOHV GLG VR LQ YDULRXV ZD\V� 0DLQH
DQG RWKHU VWDWHV VLPSO\ SUHVXPH WKDW RQFH WDVNV DUH FRPSOHWH�
UHSUHVHQWDWLRQ KDV HQGHG���� )ORULGD LV DPRQJ WKH VWDWHV WKDW
KDYH LVVXHG UXOHV IRU VSHFLILF PDWWHUV DQG VSHFLILF FRXUWV ZKHUH
OLPLWHG VFRSH UHSUHVHQWDWLRQ LV PRVW OLNHO\���� ,RZD SURPXOJDWHG

��� 6HH� H�J�� 1�<� 58/(6 2) 352)·/ &21'8&7 U� ����� 1�<� &�3�/�5� ����
��� 6HH� H�J�� 0(� 5� &,9� 3� ���D��
��� 97�5�&,9�3������K�� VHH DOVR.$1�58/(62)352)·/&21'8&7 U� ����F� �UHTXLULQJ

WKDW LQIRUPHG FRQVHQW WR OLPLWHG VFRSH EH LQ ZULWLQJ��
��� :<2�',67� &7�81,)� 5� ����F� �´$Q DWWRUQH\ ZKR KDV HQWHUHG D OLPLWHG HQWU\

RI DSSHDUDQFH VKDOO EH GHHPHG WR KDYH ZLWKGUDZQ ZKHQ WKH DWWRUQH\ KDV IXOILOOHG WKH
GXWLHV RI WKH OLPLWHG HQWU\ RI DSSHDUDQFH�µ��

��� 6HH� H�J�� 1�'� 5� &,9� 3� ����� ���H�� ��E�� 25� 81,)� 75,$/ &7� 5� ������
��� 6HH $�%�$� :+,7( 3$3(5� VXSUD QRWH ��� DW ���
��� 6HH� H�J�� 0(� 5� &,9� 3� ���D�� 0DLQH·V ZLWKGUDZDO UHTXLUHPHQWV VLPSO\ GR

QRW DSSO\ LQ WKH FDVH RI D ILOHG ´OLPLWHG DSSHDUDQFHµ XQOHVV FRXQVHO LV VHHNLQJ WR ZLWKGUDZ
IURP WKH DFWXDO OLPLWHG DSSHDUDQFH� ,G� VHH DOVR :<2� ',67� &7� 81,)� 5� ����F��
�ZLWKGUDZDO LV SUHVXPHG LI DQ DWWRUQH\ KDV ´HQWHUHG D OLPLWHG HQWU\ RI DSSHDUDQFHµ DQG
´KDV IXOILOOHG WKH GXWLHV RI WKH OLPLWHG HQWU\ RI DSSHDUDQFHµ��

��� )DPLO\ FRXUW UXOHV RI D QXPEHU RI VWDWHV DGGUHVV ZLWKGUDZDO IURP OLPLWHG
VFRSH UHSUHVHQWDWLRQ LQ IDPLO\ ODZ PDWWHUV� 6HH� H�J�� )/$� )$0� /� 5� 3� �������F�� &$/�
)�/����� ������ �IDPLO\ ODZ IRUP IRU QRWLFH RI OLPLWHG VFRSH UHSUHVHQWDWLRQ��
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UXOHV WR SURWHFW ERWK WKH DWWRUQH\V DQG WKH FOLHQWV� UHTXLULQJ
PRUH WKDQ MXVW WKH SUHVXPSWLRQ WKDW RQFH WKH WDVN ZDV FRPSOHWH
VR ZDV WKH UHSUHVHQWDWLRQ���� 6WLOO RWKHU VWDWHV� OLNH $UL]RQD�
UHTXLUH PRUH MXGLFLDO LQYROYHPHQW DQG DOORZ IRU FOLHQWV WR FRQWHVW
WKH ZLWKGUDZDO���� 7KH H[LVWLQJ VWDWH UXOHV JRYHUQLQJ ZLWKGUDZDO
IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ DSSHDU WR RSHUDWH RQ D
FRQWLQXXP���� ZLWK DWWRUQH\ SURWHFWLRQV DW RQH HQG DQG FOLHQW
SURWHFWLRQV DW WKH RSSRVLWH HQG� VRPH UXOHV SURYLGH SURWHFWLRQ WR
WKH DWWRUQH\ DW WKH H[SHQVH RI WKH FOLHQW� ZKLOH RWKHUV SURWHFW WKH
FOLHQW DW WKH H[SHQVH RI WKH DWWRUQH\�

:KLOH WKH H[LVWHQFH RI WKHVH UXOHV LV RI SDUDPRXQW
LPSRUWDQFH WR DOORZ ZLWKGUDZDO IURP D UHSUHVHQWDWLRQ WKDW ZDV
RQO\ LQWHQGHG WR EH OLPLWHG VFRSH IURP WKH RXWVHW� WKH GUDIWLQJ DQG
VWDWXWRU\ ORFDWLRQ RI WKHVH UXOHV DOVR SOD\V DQ LPSRUWDQW UROH� /LNH
LQ 1HZ <RUN� UHOHYDQW UXOHV PD\ EH IRXQG LQ WKH UXOHV RI
SURIHVVLRQDO FRQGXFW� LQ D VWDWH·V UXOHV RI FLYLO SURFHGXUH� DQG LQ WKH
UXOHV RI HDFK FRXUW���� $WWRUQH\V PXVW WKHUHIRUH FURVV�UHIHUHQFH
ZLWKLQ WKHVH YDULRXV SURFHGXUDO UXOHV WR DOORZ WKHPVHOYHV WR
XQGHUVWDQG ZKLFK UXOHV SOD\ D UROH LQ WKH SURYLVLRQ RI HWKLFDO
OLPLWHG VFRSH SUR ERQR UHSUHVHQWDWLRQ� (YHQ WKRVH VWDWHV WKDW
HQDFWHG DWWRUQH\ DQG FOLHQW SURWHFWLRQV GLG VR LQ D ZD\ WKDW PDNHV
LW GLIILFXOW IRU SUDFWLWLRQHUV WR HQVXUH FRPSOLDQFH�

$V GHVFULEHG DERYH� LQGLYLGXDO VWDWHV KDYH FKRVHQ WR GHDO
ZLWK ZLWKGUDZDO IURP OLPLWHG VFRSH UHSUHVHQWDWLRQ LQ WKH DEVHQFH
RI D PRGHO UXOH� ,W ZRXOG EH EHQHILFLDO IRU WKH $%$ WR VXJJHVW D
PRGHO UXOH���� JLYHQ WKH DPRXQW RI UHVRXUFHV DOUHDG\ FRPPLWWHG WR
WKH LGHD WKDW OLPLWHG VFRSH UHSUHVHQWDWLRQ LV WKH ZDYH RI WKH
IXWXUH���� :KLOH LW LV XQFOHDU WKDW VRPH UHSUHVHQWDWLRQ LV DOZD\V
EHWWHU WKDQ QR UHSUHVHQWDWLRQ���� WKLV LV WKH FXUUHQW PRGHO DQG LW
VKRXOG EH DSSOLHG ZLWK WKH JUHDWHVW SRVVLEOH GHJUHH RI XQLIRUPLW\�
,QVWHDG� WKH UDQJH RI ZLWKGUDZDO UHTXLUHPHQWV LV H[WHQVLYH� DQG
WKH ODFN RI XQLIRUPLW\ PDNHV SUHGLFWDELOLW\ GLIILFXOW IRU DWWRUQH\V
HQJDJLQJ LQ WKLV W\SH RI ZRUN�

,Q 1HZ <RUN� WKH ODFN RI VSHFLILF DSSHDUDQFH DQG
ZLWKGUDZDO UXOHV IRU OLPLWHG�VFRSH HQJDJHPHQWV DOORZ MXGJHV WR
RYHUULGH WKH DWWRUQH\�FOLHQW OLPLWHG VFRSH DJUHHPHQW DQG UHTXLUH
DWWRUQH\V WR UHPDLQ RQ PDWWHUV DIWHU DQ DSSHDUDQFH KDV EHHQ

��� ,2:$ 5� &,9� 3� �������� �UHTXLULQJ D QRWLFH RI FRPSOHWLRQ��
��� $5,=� 5� )$0� /� 3� ��%�����E��
��� 6HH 6WUXIIROLQR� VXSUD QRWH ��� DW ���²���
��� 6HH� H�J�� -HQQLQJV 	 *UHLQHU� VXSUD QRWH ��� DW ��� Q����
��� 7KH $%$ PRGHO UXOHV VSHFLILFDOO\ DGGUHVV OLPLWHG DSSHDUDQFHV LQ RUGHU WR

H[SOLFLWO\ DOORZ WKHP� 6HH 02'(/ 58/(6 2) 352)·/ &21'8&7 U� ����F� �$0� %$5 $66·1
������ 7KH UXOHV GR QRW VSHFLILFDOO\ DGGUHVV ZLWKGUDZDO IURP VXFK DSSHDUDQFHV�

��� 6HH VXSUD QRWH ��
��� 6HH VXSUD QRWH ��
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HQWHUHG LQ FRXUW���� 7KLV ODFN RI SURWHFWLRQ� IRU ERWK WKH DWWRUQH\
DQG WKH FOLHQW� PD\ VHUYH DV D GHWHUUHQW WR DWWRUQH\V ZLVKLQJ WR
HQJDJH LQ OLPLWHG VFRSH SUR ERQR ZRUN� :KLOH DSSDUHQW HDVH RI
ZLWKGUDZDO LQ VWDWHV OLNH 0DLQH DQG :\RPLQJ PD\ OHDYH FOLHQWV
H[SRVHG WR WRR PXFK ULVN���� WKH FXUUHQW ODFN RI VSHFLILF UXOHV LQ
1HZ <RUN OHDYHV DWWRUQH\V IDFLQJ WRR PXFK ULVN�

1HZ <RUN KDV QRZ GHFLGHG WR IROORZ RWKHU VWDWHV DQG
SURSRVH VSHFLILF ZLWKGUDZDO UXOHV IRU OLPLWHG VFRSH UHSUHVHQWDWLRQ�
7KH $GYLVRU\ &RPPLWWHH RQ &LYLO 3UDFWLFH WR WKH &KLHI
$GPLQLVWUDWLYH -XGJH LQ 1HZ <RUN KDV SURSRVHG DPHQGPHQWV WR
WKH &3/5���� :KLOH WKH HIIRUW WR SURPXOJDWH UXOHV LV ODXGDEOH� WKH
HQG UHVXOW VZLQJV WKH SHQGXOXP IURP WRR OLWWOH SURWHFWLRQ IRU
DWWRUQH\V WR WRR OLWWOH SURWHFWLRQ IRU WKH FOLHQWV�

7KH SURSRVHG 1HZ <RUN DPHQGPHQWV UHTXLUH WKH ILOLQJ RI
D ´QRWLFH RI OLPLWHG VFRSH DSSHDUDQFHµ VLJQHG E\ WKH DWWRUQH\����
7KHUHDIWHU� DEVHQW D ILQGLQJ RI H[WUDRUGLQDU\ FLUFXPVWDQFHV� DOO
WKH DWWRUQH\ QHHGV WR GR LQ RUGHU WR ZLWKGUDZ LV ´ILOH D QRWLFH RI
FRPSOHWLRQ RI OLPLWHG VFRSH DSSHDUDQFH ZKLFK VKDOO FRQVWLWXWH
WKH DWWRUQH\·V ZLWKGUDZDO IURP WKH DFWLRQ RU SURFHHGLQJ�µ���

7KHVH DPHQGPHQWV ZRXOG SURYLGH DGGLWLRQDO SURWHFWLRQV WR
DWWRUQH\V VHHNLQJ WR SHUIRUP OLPLWHG VFRSH SUR ERQR UHSUHVHQWDWLRQ
LQ OLWLJDWHG PDWWHUV� 7KLV DFWLRQ ZRXOG FRPSO\ ZLWK WKH
DGPLQLVWUDWLYH 2UGHU RI WKH &KLHI $GPLQLVWUDWLYH -XGJH RI WKH
&RXUWV ZLWK WKH &RQVHQW RI WKH $GPLQLVWUDWLYH %RDUG RI WKH
&RXUWV��� LVVXHG RQ 'HFHPEHU ��� ����� ,Q WKDW 2UGHU� WKH &KLHI
$GPLQLVWUDWLYH -XGJH RI WKH 6WDWH RI 1HZ <RUN GHFODUHG LW WKH
SROLF\ RI WKH 8QLILHG &RXUW 6\VWHP WR ´VXSSRUW DQG HQFRXUDJH WKH
SUDFWLFH RI OLPLWHG VFRSH OHJDO DVVLVWDQFH�µ��� :KLOH WKH SURSRVHG
DPHQGPHQW PD\ ´VXSSRUW DQG HQFRXUDJH WKH SUDFWLFH�µ��� LW GRHV VR
SRWHQWLDOO\ DW WKH H[SHQVH RI WKH ULJKWV RI OLPLWHG VFRSH FOLHQWV����

��� 6HH 1�<� &�3�/�5� ����
��� 6HH� H�J�� 6WUXIIROLQR� VXSUD QRWH ��� DW ��� �´7KLV W\SH RI GH IDFWR DSSURDFK

H[SHGLWHV WKH ZLWKGUDZDO SURFHVV DQG EHVW SURWHFWV WKH OLPLWHG VFRSH UHWDLQHU DJUHHPHQW�µ��
��� 5(3257 2) 7+( $'9,625< &200,77(( 21 &,9,/ 35$&7,&( 72 7+( &+,()
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&� $ 3URSRVHG 0RGHO 5XOH IRU :LWKGUDZDO IURP /LPLWHG
6FRSH 5HSUHVHQWDWLRQ

$Q LGHDO UXOH VKRXOG DOORZ DXWRPDWLF ZLWKGUDZDO XSRQ
QRWLFH WR WKH FRXUW� D VZRUQ VWDWHPHQW RI FRPSOHWLRQ E\ WKH
DWWRUQH\� DQG WKH SURYLVLRQ RI WKH FOLHQW·V FRQWDFW LQIRUPDWLRQ WR
WKH FRXUW DQG RSSRVLQJ FRXQVHO� 7KH SURSRVHG PRGHO UXOH
GHWDLOHG EHORZ ZLOO SURWHFW ERWK WKH LQWHUHVWV RI WKH FOLHQW LQ
UHFHLYLQJ WKH SURPLVHG OHYHO RI UHSUHVHQWDWLRQ LQ D OLPLWHG VFRSH
UHSUHVHQWDWLRQ DQG WKH DWWRUQH\·V LQWHUHVW LQ ZLWKGUDZLQJ XSRQ
FRPSOHWLRQ RI WKH OLPLWHG VFRSH UHSUHVHQWDWLRQ� 6XFK D VROXWLRQ
ZLOO DOVR QRW XQGXO\ EXUGHQ MXGLFLDO UHVRXUFHV ZLWK GHWDLOHG
RYHUVLJKW RI OLPLWHG VFRSH HQJDJHPHQWV�

:KLOH WKHUH DUH ULVNV DQG EHQHILWV WR HDFK RI WKH GLIIHUHQW
VWDWH UXOHV� LI WKH JRDO LV WR EDODQFH WKH LQWHUHVWV RI WKH ODZ\HU LQ
ZLWKGUDZLQJ ZLWK WKH LQWHUHVWV RI WKH FOLHQW LQ PDLQWDLQLQJ WKH
SURPLVHG OHYHO RI UHSUHVHQWDWLRQ� WKH LGHDO UXOH ZRXOG SURWHFW
ERWK RI WKRVH� $Q DQDO\VLV RI WKH H[LVWLQJ UXOHV� GHVFULEHG DERYH�
GHPRQVWUDWHV WKDW VRPH IRFXV RQ SURWHFWLQJ WKH ODZ\HU��� ZKLOH
RWKHUV SURWHFW RQO\ WKH FOLHQW���� $ EHWWHU EDODQFHG PRGHO UXOH
ZRXOG SURWHFW ERWK� OLNH D PRGLILHG YHUVLRQ RI WKH UXOH LQ
&DOLIRUQLD���� 6XFK SURWHFWLRQ VKRXOG WDNH WKH IRUP RI D QRWLFH� D
SUHVXPSWLRQ� DQG WLPH WR REMHFW³ZLWK D IDU ORZHU EXUGHQ WKDQ
WKDW RI WKH PRWLRQ SUDFWLFH FXUUHQWO\ UHTXLUHG LQ VRPH SODFHV�

7KH $%$ 6WDQGLQJ &RPPLWWHH RQ WKH 'HOLYHU\ RI /HJDO
6HUYLFHV KDV UHFRJQL]HG WKDW FRXUWV� FRXUW UXOHV� DQG WKH UXOHV RI
SURFHGXUH SHUFHLYH D ´GLFKRWRP\µ ZKHUH FOLHQWV DUH HLWKHU
UHSUHVHQWHG RU QRW UHSUHVHQWHG���� ,Q IDFW� HVSHFLDOO\ ZLWK OLPLWHG
VFRSH UHSUHVHQWDWLRQ� FOLHQW UHSUHVHQWDWLRQ RSHUDWHV PRUH RQ D
FRQWLQXXP� 7KH $%$ VKRXOG ILOO WKH YRLG LQ LWV PRGHO UXOHV DQG
SURPXOJDWH D PRGHO UXOH UHJDUGLQJ WHUPLQDWLRQ RU ZLWKGUDZDO
LQ OLPLWHG UHSUHVHQWDWLRQV���� 7KH $%$ KDV GHPRQVWUDWHG�
WKURXJK FRPPLWWHHV DQG SXEOLFDWLRQV� LWV GHVLUH WR VXSSRUW DQG

��� 6HH� H�J�� 0(� 5� &,9� 3� ���D�� 5(3257 2) 7+($'9,625<&200,77((21&,9,/
35$&7,&( 72 7+( &+,() $'0,1,675$7,9( -8'*(� VXSUD QRWH ���� DW �� �SURSRVHG
DPHQGPHQW 1�<� &�3�/�5� ����H���

��� 6HH &$/� &,9� 5� �����
��� ,G� &DOLIRUQLD·V UXOH LV RYHUO\ EXUGHQVRPH DQG WLPH FRQVXPLQJ IRU DWWRUQH\V

VHHNLQJ WR ZLWKGUDZ� ,W DOORZV XS WR WZHQW\�ILYH GD\V WR SDVV EHIRUH D KHDULQJ RQ D FOLHQW·V
REMHFWLRQ WR D ZLWKGUDZDO� 6HH LG�

��� $�%�$� :+,7( 3$3(5� VXSUD QRWH ��� DW ���
��� :KLOH WKH PRGHO UXOHV DUH VLOHQW RQ WKH VXEMHFW� &RPPHQW � WR 5XOH ����

SURYLGHV WKDW ´>R@UGLQDULO\� D UHSUHVHQWDWLRQ LQ DPDWWHU LV FRPSOHWHG ZKHQ WKH DJUHHG�XSRQ
DVVLVWDQFH KDV EHHQ FRQFOXGHG�µ 02'(/58/(6 2)352)·/ &21'8&7 U� ���� FPW� � �$0� %$5
$66·1 ������ 7KLV VWDWHPHQW� ZLWKRXW DFFRPSDQ\LQJ UHTXLUHPHQWV DV WR KRZ WKH DVVLVWDQFH
FDQ EH DJUHHG�XSRQ DQG GHILQHG� LV WRR EURDG WR SURYLGH QHFHVVDU\ JXLGDQFH IRU ZLWKGUDZDO
LQ OLPLWHG VFRSH UHSUHVHQWDWLRQV�
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HQFRXUDJH OLPLWHG VFRSH UHSUHVHQWDWLRQ���� 6XFK GHVLUH LV
LQFRQVLVWHQW ZLWK LWV IDLOXUH WR FUHDWH D PRGHO UXOH WR DOORZ
JUHDWHU DWWRUQH\ SUHGLFWDELOLW\ DQG� WKXV� SHUKDSV� JUHDWHU
DWWRUQH\ SDUWLFLSDWLRQ� LQ OLPLWHG VFRSH UHSUHVHQWDWLRQ� ´1RZ LV
WKH WLPH WR GHYHORS JRRG� SUDFWLFDO DQG FOHDU UXOHV>�@ DQG HIIHFWLYH
WUDLQLQJ DQG HGXFDWLRQ DW DOO OHYHOV�µ��� $ SURSRVHG PRGHO UXOH
VKRXOG DOORZ IRU DXWRPDWLF WHUPLQDWLRQ VR ORQJ DV WKH FRXUW DQG
WKH FOLHQW DUH SURYLGHG ZLWK DGHTXDWH QRWLFH RI ERWK WKH H[LVWHQFH
RI WKH UHSUHVHQWDWLRQ DQG LWV WHUPLQDWLRQ� )XUWKHU� RQFH QRWLFH
LV UHFHLYHG� WKH FOLHQW VKRXOG EH JLYHQ D YHU\ OLPLWHG ZLQGRZ
ZLWKLQ ZKLFK WR REMHFW� DIWHU ZKLFK WLPH ZLWKGUDZDO LV
DXWRPDWLF� 7KH SUHVXPSWLRQ VKDOO EH LQ WKH DWWRUQH\·V IDYRU� DQG�
VKRXOG D FOLHQW REMHFW� WKH EXUGHQ VKDOO EH RQ WKH FOLHQW WR SURYH
WKDW WKH VFRSH KDV QRW EHHQ FRPSOHWHG�

&XUUHQWO\� &RPPHQW � WR 5XOH ���� RI WKH 0RGHO 5XOHV
SURYLGHV WKDW ´>R@UGLQDULO\� D UHSUHVHQWDWLRQ LQ D PDWWHU LV
FRPSOHWHG ZKHQ WKH DJUHHG�XSRQ DVVLVWDQFH KDV EHHQ
FRQFOXGHG�µ��� 7KH FXUUHQW UXOH SURYLGHV LQVXIILFLHQW VXSSRUW LQ
OLPLWHG VFRSH UHSUHVHQWDWLRQ� ZKHUH WKH GLVSXWHV PD\ FRQFHUQ
ZKDW ZDV ´DJUHHG�XSRQµ DQG ZKHWKHU WKH DVVLVWDQFH KDV
´FRQFOXGHG�µ $W WKH YHU\ OHDVW� D PRGHO UXOH VKRXOG DOORZ
DXWRPDWLF ZLWKGUDZDO XSRQ QRWLFH WR WKH FRXUW� D VZRUQ
VWDWHPHQW RI FRPSOHWLRQ E\ WKH DWWRUQH\� DQG WKH SURYLVLRQ RI WKH
FOLHQW·V FRQWDFW LQIRUPDWLRQ WR WKH FRXUW���� :KLOH &DOLIRUQLD·V
UXOH PD\ SURYLGH WRR PXFK FOLHQW SURWHFWLRQ���� DQG 1HZ <RUN·V
SURSRVHG UXOH SURYLGHV WRR OLWWOH� WKH $%$ FDQ ORRN WR WKHVH UXOHV
WR EHVW GHILQH ZLWKGUDZDO SURFHGXUHV�

$ SURSRVHG UXOH VKRXOG EDODQFH WKH LQWHUHVWV RI WKH FOLHQW
DJDLQVW WKRVH RI WKH DWWRUQH\ WDNLQJ RQ D OLPLWHG VFRSH
UHSUHVHQWDWLRQ DQG LQFOXGH WKH IROORZLQJ�

�D� 7KH FRQVHQW WR OLPLWHG VFRSH UHSUHVHQWDWLRQ PXVW EH LQ ZULWLQJ�
XQOHVV WKH UHSUHVHQWDWLRQ FRQVLVWV RQO\ RI D WHOHSKRQH FRQYHUVDWLRQ�
DQG

�E� ,I WKH DWWRUQH\ LV VLJQLQJ D SOHDGLQJ RU RWKHUZLVH DSSHDULQJ LQ D
OLWLJDWLRQ RU FRQWHVWHG PDWWHU� WKH OLPLWHG VFRSH RI UHSUHVHQWDWLRQ
PXVW EH GLVFORVHG WR WKH FRXUW XSRQ WKH LQLWLDO DSSHDUDQFH� DQG

�F� 8SRQ FRPSOHWLRQ RI WKH VFRSH RI VHUYLFHV GHVFULEHG LQ WKH OLPLWHG
VFRSH DJUHHPHQW� WKH DWWRUQH\ PD\ ILOH D VWDWHPHQW RI FRPSOHWLRQ

��� 6HH� H�J�� 8QEXQGOLQJ 5HVRXUFHV E\ 6WDWH� $�%�$�� KWWSV���ZZZ�DPHULFDQEDU�
RUJ�JURXSV�GHOLYHU\BOHJDOBVHUYLFHV�UHVRXUFHV�SURBVHBXQEXQGOLQJBUHVRXUFHBFHQWHU�SURBV
HBUHVRXUFHVBE\BVWDWH��FD >KWWSV���SHUPD�FF�6)�3�&%�4@�

��� 'DULJDQ� VXSUD QRWH ��� DW ��
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��� 6HH� H�J�� :$6+� 683(5� &7� &,9� 5� ����� $/$6.$ 5� &,9� 3� ���H��
��� &$/� &,9� 5� �����
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VLJQHG E\ WKH DWWRUQH\ DQG WKH FOLHQW� ,Q WKH DEVHQFH RI D GXO\ VLJQHG
VWDWHPHQW RI FRPSOHWLRQ� WKH DWWRUQH\ VKDOO ILOH DQ RUGHU� D FRS\ RI WKH
OLPLWHG VFRSH DJUHHPHQW� D VZRUQ VWDWHPHQW RI FRPSOHWLRQ VLJQHG E\
WKH DWWRUQH\ DQG SURRI RI VHUYLFH� 7KH FOLHQW VKDOO KDYH ILYH ��� GD\V
IURP VHUYLFH WR REMHFW WR WKH FRXUW� LQFOXGLQJ E\ RUDO REMHFWLRQ����

�G���� ,Q WKH DEVHQFH RI REMHFWLRQ� WKH FRXUW VKDOO RUGHU ZLWKGUDZDO
XQOHVV GRLQJ VR ZRXOG UHVXOW LQ D JURVV PLVFDUULDJH RI MXVWLFH�

��� 6KRXOG WKH FOLHQW REMHFW WR WKH ZLWKGUDZDO� WKH FOLHQW VKDOO EH
KHDUG ZLWKLQ ILYH ��� GD\V RI WKH GDWH RI REMHFWLRQ DQG VKDOO EHDU WKH
EXUGHQ RI GHPRQVWUDWLQJ E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH HLWKHU
WKDW�

�L� WKH VFRSH RI UHSUHVHQWDWLRQ LV QRW FRPSOHWH� RU

�LL� FRQVHQW WR WKH OLPLWHG VFRSH UHSUHVHQWDWLRQ ZDV LPSURSHUO\
REWDLQHG� RU

�LLL� D JURVV PLVFDUULDJH RI MXVWLFH ZLOO RFFXU LI ZLWKGUDZDO LV
SHUPLWWHG����

7KLV SURSRVHG UXOH� XQOLNH VRPH DOUHDG\ H[LVWLQJ UXOHV�
EDODQFHV WKH ULJKWV RI ERWK WKH DWWRUQH\ DQG WKH FOLHQW� DQG
SURYLGHV DGHTXDWH SURWHFWLRQV IRU WKRVH ULJKWV� 7KH GLOLJHQW
DWWRUQH\ LV SURWHFWHG E\ D ZULWWHQ UHWDLQHU DQG WKH FRQVFLHQWLRXV
FOLHQW LV SURWHFWHG E\ WKH H[SOLFLWO\ SHUPLWWHG ULJKW WR REMHFW� 7KLV
UXOH DOORZV IRU WLPHO\ ZLWKGUDZDO ZLWKRXW XQGXH GHOD\ RU XQGXH
EXUGHQV RQ MXGLFLDO UHVRXUFHV� ,W ZLOO DOORZ ERWK DWWRUQH\V DQG
FOLHQWV WR DYRLG XQSOHDVDQW VXUSULVHV LQ WKH SURYLVLRQ DQG UHFHLSW
RI OHJDO VHUYLFHV�

&21&/86,21

/LPLWHG VFRSH UHSUHVHQWDWLRQ LV KHUH WR VWD\� ,Q RUGHU WR
HQVXUH WKDW DWWRUQH\V DQG FOLHQWV DUH DGHTXDWHO\ SURWHFWHG DW DOO
VWDJHV RI OLPLWHG VFRSH UHSUHVHQWDWLRQ� WKH EHJLQQLQJ� PLGGOH� DQG
HQG RI LW VKRXOG EH FOHDUO\ GHILQHG DQG GLVFXVVHG LQ WKH HWKLFDO
UXOHV JRYHUQLQJ DWWRUQH\V� ,Q WKH DEVHQFH RI D PRGHO UXOH� VWDWHV
KDYH FUHDWHG WKHLU RZQ UXOHV� VRPH SURWHFWLQJ RQO\ WKH DWWRUQH\
ZKLOH RWKHUV SURYLGH H[WUHPH SURWHFWLRQ WR WKH FOLHQW� 7KH $%$
VKRXOG VWHS LQ DQG RIIHU D PRGHO UXOH SURWHFWLQJ ERWK WKH FOLHQW
DQG WKH DWWRUQH\� DV GHVFULEHG DERYH� LQ RUGHU WR HQFRXUDJH
PD[LPXP HQJDJHPHQW LQ SUR ERQR OLPLWHG VFRSH UHSUHVHQWDWLRQ
E\ PHPEHUV RI WKH SULYDWH EDU�

��� 3UR ERQR FOLHQWV VRPHWLPHV GR QRW KDYH WKH PHDQV RU DELOLW\ WR DSSURSULDWHO\
REMHFW LQ ZULWLQJ�

��� 1RWH WKDW WKLV VWDQGDUG LV PXFK KLJKHU WKDQ WKH FXUUHQW ZLWKGUDZDO VWDQGDUG
RI ´PDWHULDO DGYHUVH HIIHFW RQ WKH LQWHUHVWV RI WKH FOLHQW�µ 02'(/58/(62)352)·/&21'8&7
U� �����E���� �$0� %$5 $66·1 ������
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