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JEFFERSON AND MADISON AS ICONS IN JUDICIAL HISTORY:
A STUDY OF RELIGION CLAUSE JURISPRUDENCE

Davip Reiss*

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof . . . .}

Some men look at constitutions with sanctimonious rever-
ence, and deem them like the ark of the covenant, too sa-
cred to be touched. They ascribe to men of the preceding
age a wisdom more than human, and suppose what they did
to be beyond amendment. I knew that age well; I belonged
to it, and labored with it. It deserved well of its country. It
was very like the present, but without the experience of the
present; and forty years of experience in government is
worth a century of book-reading; and this they would say
themselves, were they to rise from the dead.?

I. INTRODUCTION

Thomas Jefferson, neither Framer nor signer of the Constitution
of the United States, has dominated Supreme Court discussions of the
Religion Clause of the First Amendment.® Seen as the proponent of a

* Associate, Paul, Weiss, Rifkind, Wharton & Garrison; B.A., Williams College; J.D.,
New York University School of Law. The initial idea for this Article came while the author
was a teaching assistant to Dean John Sexton of New York University’s School of Law for his
undergraduate seminar on “The Supreme Court and the Religion Clauses.” The author
would like to thank Dean Sexton for reading a draft of this Article. The ideas contained in
this Article were fleshed out in a paper for New York University’s Lawyering Theory Collo-
quium led by Professors Anthony Amsterdam, Jerome Bruner, Peggy Davis, and Nancy
Morawetz. The author would like to thank Dr. Michele Cotton, Tim Cohan, Mathew
Kleiner, Larry Norden, Richard Reiss, and Rufina Lee for their comments on this Article.
Finally, the author would like to thank Dave Turnley, Williams College Professor Thomas
Kohut for his suggested readings in the philosophy of history, and the National Endow-
ment for the Humanities Younger Scholars Program for providing to the author, nearly
fifteen years ago, the means to first explore the thought of Thomas Jefferson. Any errors
contained herein are, of course, the author’s own.

1. U.S. Const. amend. L.

2. Letter from Thomas Jefferson to Samuel Kercheval (July 12, 1816), in 15 THE WRIT-
INGS OF THOMAS JEFFERSON 32, 40 (Andrew A. Lipscomb & Albert E. Bergh eds., libr. ed.
1903).

3. I use the phrase Religion Clause to refer to both the Establishment Clause and the
Free Exercise Clause. U.S. Const. amend. L

94
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strict “wall of separation between Church and State,” Jefferson has
been variously treated by Supreme Court Justices as a prophet, war-
rior, and a persona non grata.

James Madison, both Framer and signer of the Constitution of
the United States, was at first presented in those same discussions as
no more than Jefferson’s able lieutenant. Only later has he come to
play a greater role; indeed, his views regarding the meaning of the
Religion Clause have, for now, taken center stage.’

This Article will provide a close reading of the parts assigned to
Jefferson and Madison in four Supreme Court decisions. These deci-
sions are selections from the ongoing drama of the development of
religious liberty in America. Reynolds v. United States® is the first Relig-
ion Clause case to introduce Jefferson, in 1878. He then reappears in
Everson v. Board of Education,” in 1946. Justice Black’s majority opinion
and Justice Rutledge’s dissent give Jefferson, and Madison as well, a
leading role.? Jefferson and Madison then have frequent cameo ap-
pearances in a series of decisions that follow Everson. In two more
recent opinions, Justice Rehnquist, dissenting in Wallace v. Jaffree,® and
Justice Souter, concurring in Lee v. Weisman,'° reevaluate the history
of the adoption of the First Amendment, which leads them to recast
Jefferson, and Madison as well, in more modest, supporting parts.
Nonetheless, they have remained the spiritual fathers of American re-
ligious liberty.!! The later Justices’ revisionary impulse stems not only

4. Letter from Thomas Jefferson to Danbury Baptist Association (Jan. 1, 1802), in 16
THE WRITINGS OF THOMAS JEFFERSON 281, 282 (Andrew A. Lipscomb & Albert E. Bergh
eds., libr. ed. 1903).

5. This point of view has been challenged by Justice Rehnquist in his dissent to Wallace
v. Jaffree, 472 U.S. 38, 91 (1985) (Rehnquist, J., dissenting). See infra Part II.C (discussing
Justice Rehnquist’s attempts to diminish the importance of both Jefferson and Madison).

6. 98 U.S. 145 (1878).

7. 330 US. 1 (1947).

8. See id. at 11-13; id. at 2843 (Rutledge, J., dissenting).

9. 472 U S. at 91 (Rehnquist, J., dissenting).

10. 505 U.S. 577, 609 (1992) (Souter, J., concurring). Other opinions also address the
history of the Religion Clause. Se, e.g., Engel v. Vitale, 370 U.S. 421, 424 (1962) (maintain-
ing that the recitation of a prayer in New York’s public schools upon the recommendations
of the State Board of Regents was “a practice wholly inconsistent with the Establishment
Clause™); McCollum v. Bd. of Educ., 333 U.S. 203, 231 (1948) (concluding that “the basic
Constitutional principle of absolute Separation” was violated when Illinois public school
teachers excused certain students from class so that the students could attend religious
education classes). The four opinions addressed in this Article are, however, the most
comprehensive in oudining the history of the adoption of the Religion Clause and the
most thorough responding to the earlier versions of that history.

11. Even critics of the traditional understanding of the views of Jefferson and Madison
have been reluctant to argue against the central role they have played in the development
of American religious liberty. See, e.g., ROBERT L. CORD, SEPARATION OF CHURGH AND STATE
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from a desire to present history more “accurately,” but also from a
desire to control the iconography of the Founding generation.

That generation has a hold on the American imagination unlike
any other.'? Thomas Jefferson, in particular, has been and continues
to be a potent symbol of the radical democratic and Enlightenment
tradition and is perceived as the foremost advocate of the strict separa-
tion of church and state.'® Social conservatives have attempted to di-
minish Jefferson’s significance in this regard. One strand of this
socially conservative tradition attempts to privilege certain religious
behavior over non-religious behavior. The conflict between these two
traditions continues today, within the law, among historians, and
throughout popular culture.'*

By highlighting how the opinions that are the subject of this Arti-
cle make use of Thomas Jefferson and James Madison, two important
points become clear. First, Religion Clause jurisprudence has been
suffused with the story of the creation of the First Amendment. Sec-
ond, because the historical record does not speak in a unified voice,
the Court should reject history as the foundation for its Religion
Clause jurisprudence. Rather, proponents of competing views of re-
ligious liberty must start with a sound theoretical basis in order to give
meaning to the sometimes ambiguous text and historical record.!®

In Part II of this Article, I examine the use of history in the five
Supreme Court opinions mentioned above. This Part demonstrates
how Religion Clause jurisprudence has been suffused with the story of
the creation of the First Amendment. It also demonstrates that the
historical record contains evidence for competing interpretations of
the Religion Clause.

17-47 (1982) (arguing in favor of a new understanding of the views held by Madison and
Jefferson regarding the Establishment Clause of the First Amendment).

12. See LANCE BANNING, JEFFERSON AND MADISON: THREE CONVERSATIONS FROM THE
FounpIng, at xi (1995) (“We still define ourselves, in part, by reference to the values of
[the Founders and] their Revolution.”); Evan Thomas, Founders Chic: Live From Philadelphia,
NEwSWEEK, July 9, 2001, at 48 (discussing the enduring popularity and relevance of the
Founders in American history and politics).

13. See generally MERRILL D. PETERSON, THE JEFFERSON IMAGE IN THE AMERICAN MiInD 13
(1960) (discussing Jefferson’s symbolism in the American mind, and noting that he is “the
symbol of republican liberty”).

14. See, e.g., Laurie Goodstein, Fresh Debate on 1802 Jefferson Letter, N.Y. Times, Sept. 10,
1998, at A20 (discussing a controversy over the original draft of the Danbury Baptists
letter).

15. See LAURENCE H. TriBE, AMERICAN CONSTITUTIONAL Law § 14-3, at 1158 (2d ed.
1988) (“The historical record is ambiguous, and many of today’s problems were of course
never envisioned by any of the Framers. Under these circumstances, one must consult the
values and purposes underlying the religion clauses to decide what doctrinal framework
might best realize those ends today.”).



2002] A StuDY OF RELIGION CLAUSE JURISPRUDENCE 97

“History” in the context of this Article refers to what it is that
historians produce.'® That is, it does not refer to the past itself, but to
how we understand the past. Hayden White, a leading historian and
philosopher of history, has drawn an important distinction between
two types of historical narratives: the chronicle and the story. Each
represents a process of selection and arrangement from the “un-
processed historical record,” which is made up of facts from the
past.'” In the former, “elements in the historical field are organized
into a chronicle by the arrangement of the events to be dealt with in
the temporal order of their occurrence . . . .”*® Once the chronicle is
compiled, it may be transformed into a story “by the further arrange-
ment of the events into the components of a ‘spectacle’ or process of
happening, which is thought to possess a discernable beginning, mid-
dle, and end.”'® The story has a coherence that is not expected or
required from a chronicle in that its elements all relate to each
other.®

The evaluation of each of the five opinions will present the
chronicle of the historical events mentioned in it. The historical nar-
rative in the opinion will then be analyzed as to its structure (Is it
chronological? Who are the actors?), its framing of the historical dis-
course (When does it start and end? What is the relevant scope?), and
its rhetorical approach to Jefferson and Madison (What literary tech-
niques are employed to explain the significance of their actions?).

Part III will evaluate the use of history in these opinions, the rhe-
torical strategies that are employed in their histories, and the struc-
ture of the debate over Religion Clause jurisprudence as it has evolved
over time. Part III will also explore the tension between the search for
an objective understanding and the search for a narrative understand-
ing of judicial opinions. Part III will then demonstrate how history is
an insufficient basis for a Religion Clause jurisprudence and will argue
that future debate should take place on the theoretical plane.®!

16. KEITH JENKINS, ON “WHAT 1s HisToRY?” 16-21 (1995) (distinguishing the “past” from
“history” and describing history as “the various accounts constructed about the past by
historians™).

17. HAyDEN WHITE, METAHISTORY: THE HisTORICAL IMAGINATION IN NINETEENTH CEN-
TURY EUROPE 5 (1973) (emphasis omitted). White points out that the way in which a par-
ticular historian/author selects and arranges the facts from the “unprocessed historical
record” is done with the intent of “rendering that record more comprehensible” to an
audience of choice. Id.

18. Id.

19. Id

20. Id. at 6-7.

21. See TRIBE, supra note 15, § 14-3, at 1158.
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Before proceeding, the focus of this Article should be clarified.
The scope of this Article will be the analysis of the literary technique
used in Reynolds, Everson, Jaffree, and Weisman and how the narratives in
those opinions inform their holdings. The merits of the substantive
law at issue in these cases is beyond its scope. Furthermore, this Arti-
cle will not argue that one of the judicial histories is “truer” than the
others. Others have trod that path, to mixed effect.?? Finally, other
than assuming that the history of the First Amendment is relevant to
understanding its meaning, this Article will not evaluate the merits of
“originalism,” a topic which is well-covered elsewhere.?® That said, the
narrative content of these opinions is rich, has not yet been compre-
hensively evaluated, and deserves our attention.?*

The remainder of this introduction will introduce the key players
in the historical drama of Religion Clause jurisprudence—Thomas
Jefferson, James Madison, Joseph Story, and Roger Williams—and de-
scribe their competing views of religious liberty.

22. See THOMAS J. CURRY, THE FirsT FREEDOMS, at vii (1986) (noting that “[a] study of
the modern literature on the meaning of the religious clauses of the First Amendment
might well lead one to the conclusion that opposing scholars had checkmated each other,
and that history had nothing more to offer by way of clarification”); LEONARD W. Levy, THE
EsTaBLISHMENT CLAUSE, at xix (2d ed. 1994) (surveying colonial and state establishments of
religion prior to the framing of the Establishment Clause, to conclude that “[s]cholars or
judges who present an interpretation as the one and only historical truth . . . delude them-
selves and their readers”); Rodney K. Smith, Getting Off on the Wrong Foot and Back on Again:
A Reexamination of the History of the Framing of the Religious Clauses of the First Amendment and a
Critique of the Reynolds and Everson Decisions, 20 WAKE ForesT L. Rev. 569, 572-73 (1984)
(acknowledging that an interpretivist analysis is “somewhat more than indulging in ideo-
logical speculation and somewhat less than an objective reconstruction of true historical
fact”); see also TRIBE, supra note 15, § 14-3, at 1158; Philip B. Kurland, The Origins of the
Religion Clauses of the Constitution, 27 WM. & Mary L. Rev. 839, 841 (1986) (“[W]e cannot
definitively read the minds of the Founders except, usually, to create a choice of several
possible meanings for the necessarily recondite language that appears in much of our char-
ter of government. Indeed, evidence of different meanings likely can be garnered for
almost every disputable proposition . . . .”).

23. See, e.g., Jack N. RAROVE, ORIGINAL MEANINGS: PoLITICS AND IDEAS IN THE MAKING OF
THE ConsTiTUTION (1996) (analyzing the authority the “original meaning” of the Constitu-
tion should have in modern interpretation); Larry Kramer, Fidelity to History—And Through
It, 57 Forpuam L. Rev. 1627 (1997) (arguing that the use of history in constitutional inter-
pretation must include both the founding moments and subsequent developments);
Antonin Scalia, Originalism: The Lesser Evil, 57 U. Cin. L. Rev. 849 (1989) (describing the
problems of both originalism and nonoriginalism and concluding that, on a theoretical
and practical level, originalism is the lesser of the wo evils).

24. Various writers mentioned throughout this Article have evaluated aspects of the
narrative component of the opinions examined in this Article, but few have attempted to
do so comprehensively. One who has done so regarding Everson is L.H. LaRue. See L.H.
LARUE, CoNsTITUTIONAL Law as Fiction 9-11 (1995).



2002] A StuDY OF RELIGION CLAUSE JURISPRUDENCE 99

A. Thomas Jefferson

Professor Merrill D. Peterson, in his book The Jefferson Image in the
American Mind, documents how Americans have viewed Thomas Jeffer-
son over the last 200 years and reveals that we have typically ended up
with one form or another of hagiography.?’ Peterson notes the irony
of this, as by “Jefferson’s account, the Revolutionary Heroes and
Founding Fathers were not the pure and disinterested patriots of the
mythic mind.”*® Yet, a People will have its way with its symbols. Peter-
son notes the importance of such symbolism in the political process:

Every political party has, in some measure, its canonized
texts and doctrines, its fabled heroes and demons, its legend
and tradition and ritual, its moral posture, its emotive rheto-
ric, its ideological distortions and disguises. The total com-
position is the party’s myth, an imaginative projection of the
party’s history and destiny. It invokes commonly shared val-
ues and ideals, inspires sentiments of loyalty, and induces the
widest possible response in its support. Symbols are objec-
tive representations and vehicles of the myth, most successful
when they are charged with its whole emotional background.
They make the abstract vivid, the chaotic symmetrical, the
drab colorful, the sordid struggles of interests struggles of
high principle. No myth is true in the sense of correspon-
dence to objective reality; but this does not diminish the im-
portance of its shaping power in history, which is
“determined no more by what is true than by what men be-
lieve to be true.”®’

25. PETERSON, supra note 13. There has been a recent movement to portray Jefferson
in a less saintly light. See generally JosePn ELLis, AMERICAN SPHINX: THE CHARACTER OF
THOMAS JEFFERSON, at Xi (1997) (concluding “[t]he best and the worst of American history
are inextricably tangled together in Jefferson, and anyone who confines his search to one
side of the moral equation is destined to miss a significant portion of the story”); LEONARD
W. LEvy, JEFFERsON AND CrviL LiBerTiES: THE DARKER SIDE (1963) (examining the paradox
between Jefferson’s espoused libertarian principles and his occasionally unlibertarian be-
havior); PAULINE MAIER, AMERICAN SCRIPTURE: MAKING THE DECLARATION OF INDEPENDENCE
9899 (1997) (examining the creation of the Declaration of Independence and concluding
that Jefferson “was no Moses receiving the Ten Commandments from the hand of God, but
a man who had to prepare a written text with little time to waste . . . producing a draft that
revealed both splendid artistry and signs of haste”); Conor Cruise O’BrieN, THE LonG
ArFAIR: THOMAS JEFFERSON AND THE FRENCH REvOLUTION, 1785-1800 (1996) (contrasting
Thomas Jefferson’s role in the French Revolution with the traditional, romantic image of
Jefferson).

26. PETERSON, supra note 13, at 35.

27. Id. at 69-70. While Jefferson was a potent image in the political arena during the
nineteenth century, he was rarely so in the judicial realm until Reynolds v. United States, 98
U.S. 145 (1878). Prior to Reynolds, he is generally only mentioned in connection with
Supreme Court cases pertaining to trusts and estates and land acquisition. See Armstrong
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Peterson’s study of Jefferson as a symbol sheds light on both the un-
derlying principles and the social movements that have shaped
America.

Jefferson’s sanctification began in his own lifetime: “[i]n the po-
litical arena, the [Jefferson] Memoirs became the canon, the Koran,
the textbook, the Bible, the touchstone, to which men turned as they
competed for the favors of the Jefferson symbol.”?® Some of the rhet-
oric surrounding Jefferson was deployed for political reasons. Peter-
son writes that “[w]ithin the new political design of the Jackson era,
[Jefferson] was transformed into a democratic saint.”?® Peterson ar-
gues that the Jacksonians successfully portrayed Jefferson as the
founder of both democracy and the Democratic Party, an approach
which so intermingled Jefferson, democracy, and the Democratic
Party that “one scarcely existed in the public mind apart from the
others and attempts to disengage them met with fleeting success.”®®
The influence of the name “Jefferson” runs just as deeply throughout
the Civil War, the Progressive Era, the New Deal, and today as people
attempt to cultivate their contemporary notions of freedom from the
original Jeffersonian soil.?!

A fundamental component of Jefferson’s image and his demo-
cratic agenda was his belief that religious liberty should be guaranteed
by the state.>® Indeed, Jefferson fought for religious liberty through-

v. Lear, 33 U.S. (8 Pet.) 52 (1834) (addressing the validity and effect of a will in which
Thomas Jefferson was the named executor); Johnson & Graham’s Lessee v. M’Intosh, 21
U.S. (8 Wheat.) 543 (1823) (noting that Jefferson was one of a number of representatives
from Virginia to sign over Virginia’s claims to the land northwest of the Ohio River). Note,
also, that the Supreme Court was dominated by Jefferson’s ideological opponents, such as
Chief Justice Marshall, Justice Story, and other federalists, for much of the nineteenth
century. Davip N. MAver, THE CONSTITUTIONAL THOUGHT OF THOMAS JEFFERSON 265-66
(1994).

28. PETERSON, supra note 13, at 35 (internal quotation marks omitted).

29. Id. at 66.

30. Id. at 69.

31. See generally id. (surveying the impact of Jefferson’s image and the democratic ideals
he fostered throughout American history); ELLis, supra note 25, at 3-10 (describing the use
of the Jefferson image during various times in American history).

32. Although some commentators have noted some apparent anomalies, most would
agree that he “was a remarkably consistent and zealous defender of religious freedom.”
MAVER, supra note 27, at 158. Even Leonard Levy, a scholar who has been critical of Jeffer-
son’s record on civil liberties, writes that Jefferson’s “record on religious liberty was really
quite exceptional” for its “almost consistent demonstration of devotion to principle.” LEvy,
supra note 25, at 21. But see ROoBERT M. HEALEY, JEFFERSON ON RELIGION IN PuBLIC EpUCA-
TioN 133 (1962) (arguing that Jefferson displayed many “apparent” inconsistencies in his
attempts to implement “the wall of separation” between church and state); 2 GEORGE L.
Haskins & HERBERT A. JoHNsoN, HisTORY OF THE SUPREME COURT OF THE UNITED STATES 9
(1981) (arguing that the contradictions in Jefferson’s thinking and character are numer-
ous but should not always be taken at face value); Joel F. Hansen, Comment, Jefferson and
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out his career. In 1776, he proposed a constitution for Virginia that
included a religious freedom provision.*® He soon thereafter wrote
the Bill for Establishing Religious Freedom, which Virginia enacted in
slightly different form in 1786.%*

In 1802, while President, Jefferson wrote a letter to the Danbury
Baptist Association that summarized his position on the proper rela-
tionship between church and state:

Believing with you that religion is a matter which lies solely
between man and his God, that he owes account to none
other for his faith or his worship, that the legislative powers
of government reach actions only, and not opinions, I con-
template with sovereign reverence that act of the whole
American people which declared that their legislature
should “make no law respecting an establishment of religion,
or prohibiting the free exercise thereof,” thus building a wall
of separation between Church and State. Adhering to this expres-
sion of the supreme will of the nation in behalf of the rights
of conscience, I shall see with sincere satisfaction the pro-
gress of those sentiments which tend to restore to man all his
natural rights, convinced he has no natural right in opposi-
tion to his social duties.?®

This letter has come to have central importance for judicial thinking
about the Religion Clause, and the wall of separation metaphor has
come to be closely identified with Jefferson.?®

As President, Jefferson consistently refused to call for days of
thanksgiving and fasting in contrast to his predecessors, Washington

the Church-State Wall: A Historical Examination of the Man and the Metaphor, 1978 BYU L. Rev.
645, 661-72 (noting apparent inconsistencies in Jefferson’s view of church-state relations).

33. Thomas Jefferson, Third Draft of the Virginia Constitution, in 1 THE ParErs oF
THOMAS JEFFERSON, 1760-1776, at 356, 363 (Julian P. Boyd ed., 1950) (“All persons shall
have full and free liberty of religious opinion; nor shall any be compelled to frequent or
maintain any religious institution.”).

34. Thomas Jefferson, A Bill for Establishing Religious Freedom, in 2 THE PAPERs OF
THOMAS JEFFERSON, 1777-1779, at 545 (Julian P. Boyd ed., 1950) [hereinafter A Bill for
Establishing Religious Freedom]; William Jennings Bryan, The Statute for Establishing Reli-
gious Freedom, in 8 THE WRITINGS OF THOMAS JEFFERSON, at iii (Andrew A. Lipscomb & Al-
bert E. Bergh eds., libr. ed. 1903).

35. Letter from Thomas Jefferson to Danbury Baptist Association, supra note 4, at 281-
82 (emphasis added).

36. Jefferson was not the first to use the “wall of separation” metaphor. Roger Williams
used the same metaphor to advocate a wall protecting religion from the influence of civil
government. See MARK DEWoLFE Howg, THE GARDEN AND THE WILDERNESs 5-9 (1965) (dis-
cussing how Jefferson and Williams differed in their separate usages of the “wall”
metaphor).
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and Adams.*” In the original draft of the letter to the Danbury Bap-
tists, Jefferson had noted that the First Amendment prohibited Con-
gress from enacting laws respecting religion,?® and that the executive
was authorized only to execute legislative acts; therefore, he ex-
plained, he had refrained from ordering “exercises of a religious
character.”®®

Jefferson was more concerned with protecting the civil sphere
from the pernicious influences of religion than with protecting the
spiritual realm from governmental interference.*® Notwithstanding
this focus, Jefferson’s Bill for Establishing Religious Freedom did ac-
knowledge that religion might need to be protected from the civil
sphere as well:

[N]o man shall be compelled to frequent or support any re-
ligious worship, place, or ministry whatsoever, nor shall be
enforced, restrained, molested, or burthened in his body or
goods, nor shall otherwise suffer, on account of his religious
opinions or belief; but that all men shall be free to profess,
and by argument to maintain, their opinions in matters of
religion, and that the same shall in no wise diminish, en-
large, or affect their civil capacities.*!

That said, one is hard pressed to find many other examples of Jeffer-
son’s concern for the vitality of religious practice.

B. James Madison

Madison, although a key figure in the fight for religious liberty in
colonial Virginia, an author of the Federalist Papers, and a leading
member of the Constitutional Convention and the First Congress (not
to mention Secretary of State and President), has never maintained

37. Levy, supra note 25, at 7 (noting that Jefferson maintained that “[c]ivil powers
alone . . . were vested in the President of the United States; he therefore possessed no
authority to direct or even recommend exercises of a religious character”).

38. See MAYER, supra note 27, at 164.

39. Lewy, supra note 25, at 7. The meaning and relevance of the letter to the Danbury
Baptists is debated even today. A recent movement argues that it has been seriously misun-
derstood to be a “statement of fundamental principles” when it was really “meant to be a
political manifesto, nothing more.” Goodstein, supra note 14. James H. Hutson, Chief of
Manuscript Division, Library of Congress, asserted that Jefferson had never intended his
letter to the Danbury Baptist Association to be the foundation for law (i.e. the Establish-
ment Clause), rather his letter was meant to garner political favor from New England con-
stituents. Id. Some conservative Christian leaders have argued that this analysis is proof
that Jefferson’s wall metaphor should not stand in the way of a greater intermingling of
church and state. Id.

40. See Michael W. McConnell, The Ongins and Historical Understanding of Free Exercise of
Religion, 103 Harv. L. Rev. 1409, 1453 (1990).

41. A Bill for Establishing Religious Freedom, supra note 34, at 546.
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the same hold on the American imagination as Jefferson. And while
his contributions to the Federalist Papers and his notes from the Consti-
tutional Convention are considered to be of singular importance,
Madison has never been as potent an icon of the American political
tradition as Jefferson.

Madison’s career in government was, like Jefferson’s, extraordi-
nary. Among other accomplishments, he led Virginia, which in turn
led other states, in organizing the federal convention.*? He wrote res-
olutions that provided the initial outline for constitutional reform.
His leading role in the Constitutional Convention has given him the
moniker of the “Father of the Constitution.”® In the First Congress,
he used his leadership role to fight for the adoption of the Bill of
Rights.** Prior to his role in national government, he served in the
Virginia Assembly and was a member of the Virginia Convention of
1776, which drafted Virginia’s first republican constitution. He is
credited with authoring its landmark religious liberty provision.*?
Notwithstanding his own accomplishments, it is generally agreed that
“Madison has been unjustly consigned to the shadow of his ostensibly
more brilliant and captivating colleague Jefferson . . . .”*°

Madison’s views on religious liberty were similar, but not identi-
cal, to Jefferson’s. He emphasized that the civil and the religious
spheres needed to be protected from each other—that a perfect sepa-
ration must be maintained between them.*” But more than Jefferson,
he emphasized the threats to religion from civil interference, particu-
larly in his Memorial and Remonstrance Against Religious Assessments.*®

C. Joseph Story

Justice Joseph Story, although originally a Jeffersonian from the
post-Revolutionary generation, opposed Jefferson’s stance on the rela-

42. LANcE Banning, THE Sacrep Fire ofF LiBerty 1 (1995).

43. Drew R, McCoy, THE LasT OF THE FATHERS, at xii (1989).

44. BANNING, supra note 42, at 1.

45. Jack N. RAKOVE, JAMES MADISON AND THE CREATION OF THE AMERICAN RepusLIC 13
(1990).

46. McCoy, supra note 43, at xv.

47. Letter from James Madison to Edward Livingston (July 10, 1822), in IX THE WRiT-
INGS OF JAMES MADISON, 1819-1836, at 98, 102 (Gaillard Hunt ed., 1910). In contrast to the
belief that “[r]eligion by law, was right & necessary; that the true religion ought to be
established in exclusion of every other; And that the only question to be decided was which
was the true religion,” Madison maintained that both religion and government will “exist
in greater purity, the less they are mixed together.” Id.

48. JAMES MADISON, MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESSMENTS
(1785), reprinted in 8 THE PaPers OF JaMEs Mapison 1784-1786, at 295 (Robert A. Rutland
et al. eds., 1973).
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tionship between religion and civil society. In particular, he directly
attacked Jefferson’s conception of religious liberty after Jefferson ar-
gued that Christianity was not part of the common law.** Story was
shocked by this claim and mounted a full-scale assault in response.*®
Story even went so far as to doubt Jefferson’s loyalties to the Union
because of his radical views.?!

In his Commentaries on the Constitution of the United States, Story pro-
vides an alternative reading of the meaning of the Religion Clause to
that of Jefferson. Justice Story maintained:

[T]he right of a society or government to interfere in mat-
ters of religion will hardly be contested by any persons who
believe that piety, religion, and morality are intimately con-
nected with the well-being of the state, and indispensable to
the administration of civil justice. . . . And at all events, it is
impossible for those, who believe in the truth of Christianity, as a
divine revelation, to doubt, that it is the especial duty of government
to foster and encourage it among all the citizens and subjects. This
is a point wholly distinct from that of the right of private
judgment in matters of religion, and of the freedom of pub-
lic worship according to the dictates of one’s conscience.?®

Story then supports his interpretation with historical and philo-
sophical arguments,®® and speculates:

Probably at the time of the adoption of the constitution, and
of the [First] amendment to it, . . . the general, if not the univer-
sal sentiment in America was, that Christianity ought to receive en-
couragement from the state, so far as was not incompatible with
the private rights of conscience, and the freedom of religious
worship. An attempt to level all religions, and to make it a
matter of state policy to hold all in utter indifference, would

49. JaMEs McCLELLAN, JOSEPH STORY AND THE AMERICAN ConsTiTUTION 11820 (1971).
Jefferson criticized the widely held belief that Christianity was an integral part of English
and American common law. Jefferson maintained that the idea that Christianity had been
incorporated in the common law was a “judicial forgery.” Id. at 118.

50. Id. at 119-28. Justice Story maintained that there was an inseparable bond between
Christianity and the common law. In fact, Story opined that “[i]t appears to me inconceiv-
able . . . how any man can doubt, that Christianity is a part of the common law.” Id. at 120.

51. Id. at 119. Justice Story “frequently warned his friends and associates that Jefferson
was in all probability the evil-minded genius behind the spreading disintegration of the
country. Jefferson’s sympathies toward the common law were also suspect, and his unor-
thodox religious opinions constituted a favorite subject of public gossip.” Id. (footnote
omitted).

52. 2 JoserH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES
§ 1871, at 661 (3d ed. 1858) (emphasis added).

53. Id. §§ 1873-1874, 1876.
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have created universal disapprobation if not universal
indignation.**

Story further opines that the “real object of the amendment was,
not to countenance, much less to advance Mahometanism, or Juda-
ism, or infidelity, by prostrating Christianity; but to exclude all rivalry
among Christian sects, and to prevent any national ecclesiastical estab-
lishment, which should give to a hierarchy the exclusive patronage of
the national government.”®® Story concludes that the United States is
a Christian nation, and therefore Christianity should receive support
from the state.’® Thus, Story provides a stark alternative to Jefferson
and Madison—rather than religion and civil society needing to be
protected from each other, he believes that they must be commingled
in order to support each other.

D.  Roger Williams

The American tradition of religious liberty contains one other
significant thread, one that tends to get less attention in the Court’s
Religion Clause jurisprudence than those outlined above. Roger Wil-
liams, the seventeenth century founder of Rhode Island, is considered
the most eloquent proponent of the pietistic view that a “wall of sepa-
ration” was needed to protect the church from worldly corruption.?”
Williams’s writings were not well known during the Revolutionary pe-
riod and it does not appear Jefferson was even aware of Williams’s

54. Id. § 1874, at 663 (emphasis added).

55. Id. § 1877, at 664. Unsurprisingly, Jefferson would not agree with Story’s interpre-
tation. In his 1821 autobiography, he wrote that the Act for Establishing Religious Free-
dom (in Virginia) was meant to be universal—“to comprehend, within the mantle of its
protection, the Jew and the Gentile, the Christian and Mahometan, the Hindoo, and Infidel of every
denomination.” Thomas Jefferson, Autobiography, in 1 THE WRITINGS OF THOMAS JEFFERSON
1, 67 (Andrew A. Lipscomb & Albert E. Bergh eds., libr. ed. 1903) (emphasis added).

Madison would not agree with Story either. In his Memorial and Remonstrance, he asks,
“[wlho does not see that the same authority which can establish Christianity, in exclusion
of all other Religions, may establish with the same ease any particular sect of Christians, in
exclusion of all other Sects?” Mabison, supra note 48, at 300. Madison indicates that no
Christian can be free to practice his or her religion if non-Christians are not equally free to
practice theirs. He continues, “the proposed establishment [of Christianity] is a departure
Jrom that generous policy, which, offering an asylum to the persecuted and oppressed of every Nation
and Religion, promised a lustre to our country, and an accession to the number of its cit-
zens.” Id. (emphasis added).

56. 2 STORY, supra note 52, § 1874, at 663.

57. Arlin M. Adams & Charles J. Emmerich, A Heritage of Religious Liberty, 137 U. Pa. L.
Rev. 1559, 1565-66 (1989). Roger Williams “announced the wall of separation metaphor
over 150 years before Thomas Jefferson.” Id. at 1566; see HOWE, supra note 36, at 5-6 (quot-
ing Roger Williams’s “wall of separation metaphor” to illustrate the pietist fear that “wordly
corruptions . . . might consume the churches if sturdy fences against the wilderness were
not maintained”).
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prior use of the phrase “wall of separation.” Nonetheless, other Revo-
lutionary Era figures reiterated such “pietist” views at that time.>®
% %k ok ok

A number of important theoretical issues have arisen in Religion
Clause jurisprudence that remain unsettled.?® For the purposes of
this article, Religion Clause “theory” relates solely to the following is-
sue: to what extent does the Clause require church and state to be
separated? This Article does not outline the various policy arguments
in favor of Jeffersonian, Madisonian, or Williamsian separationism;
Storyian preferentialism; (as we shall later see) Rehnquistian non-
preferentialism; or any other approach to religious liberty. Such a
task is for another day. The claim throughout this Article that Reli-
gion Clause jurisprudence must be based upon theory is a claim that
our past is insufficient to tell us which approach is superior. Rather,
proponents of every view should describe how Americans should want
the relationship of the civil and religious spheres in our polis to be
structured.

Part II will document how several Supreme Court Justices have
attempted to control the content of judicial discourse regarding the
Religion Clause by controlling the iconography of members of the
Founding generation and by reworking the history of the origin of the
Religion Clause itself. I find that in large part, the Justice who can
define that iconography dominates the discourse.

II. THE ReLIGION CLAUSE CASES
A. Reynolds v. United States

In Reynolds v. United States,*® the Court upheld the conviction of a
Mormon man, the petitioner, found guilty of bigamy under federal
law in what was then the Territory of Utah.®® The petitioner had ar-
gued in his defense that the Federal government could not “in-
terfer[e] by positive enactment with the social and domestic life of
[the Territory’s] inhabitants and their internal police.”®® The Court
denied that this was the relevant issue of inquiry and instead asked

whether the defendant would be guilty for “knowingly violat[ing] a

58. McConnell, supra note 40, at 1426-27 (noting that Williams’s writings were “lost and
forgotten” until Isaac Backus rediscovered them in 1773).

59. See generally TriBE, supra note 15, §§ 14-2 to 14-14 (outining differing perspectives
on su