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Q UHJDUGV WR WKH DGPLWWHGO\ ORZ EDU IRU VWDWXWHV� WKH )RU�
HLJQ 6RYHUHLJQ ,PPXQLWLHV $FW� RI ���� �)6,$� GHFODUHV LWV

SXUSRVHV UDWKHU H[SOLFLWO\� ´&RQJUHVV ILQGV WKDW WKH GHWHUPLQD�
WLRQ E\ 8QLWHG 6WDWHV FRXUWV RI WKH FODLPV RI IRUHLJQ VWDWHV WR
LPPXQLW\ IURP WKH MXULVGLFWLRQ RI VXFK FRXUWV ZRXOG VHUYH WKH
LQWHUHVWV RI MXVWLFH DQG ZRXOG SURWHFW WKH ULJKWV RI ERWK IRUHLJQ
VWDWHV DQG OLWLJDQWV LQ 8QLWHG 6WDWHV FRXUWV�µ� $ SODLQ UHDGLQJ
RI WKH VWDWXWH ZRXOG OHDG RQH WR H[SHFW WKDW FRXUWV KDYH VLJQLIL�
FDQW GLVFUHWLRQ LQ GHFLGLQJ ZKHWKHU WR JUDQW IRUHLJQ VWDWHV LP�
PXQLW\ IURP WKH FRXUW·V MXULVGLFWLRQ LQ DFWLRQV EURXJKW DJDLQVW
WKHP XQGHU RQH RI WKH )6,$ H[FHSWLRQV� WR VRYHUHLJQ LPPXQLW\�
7KLV LV WKHRUHWLFDOO\ DFFXUDWH� EXW LW HOLGHV DQ LPSRUWDQW DQG
LQIOXHQWLDO SRLQW� :KLOH FRXUWV KDYH ILQDO VD\ RQ WKH JUDQW RU
GHQLDO RI LPPXQLW\� WKH H[HFXWLYH EUDQFK IUHTXHQWO\ ILOHV DPL�
FXV EULHIV RIIHULQJ LWV YLHZV RQ WKH LVVXH³YLHZV WKDW RIWHQ KROG
VLJQLILFDQW VZD\ RYHU FRXUWV· GHFLVLRQV�
7KLV LQMHFWLRQ RI H[HFXWLYH EUDQFK LQIOXHQFH LQWR MXGLFLDO GHFL�

VLRQV LV UDPSDQW WKURXJKRXW FDVHV WKDW LQWHUSUHW WKH )6,$ DQG
LWV H[FHSWLRQV� DV ZHOO DV WKH VXEVHTXHQW GHFLVLRQV WKDW IORZ
IURP WKH GHWHUPLQDWLRQV RI ZKHWKHU LPPXQLW\ DSSOLHV� &HUWDLQ
H[FHSWLRQV� VXFK DV DEURJDWLQJ LPPXQLW\ IRU VWDWH VSRQVRUV RI
WHUURULVP� H[SUHVVO\ FRGLI\ WKH LQWHUSOD\ EHWZHHQ WKH H[HFXWLYH
EUDQFK DQG WKH MXGLFLDU\ LQ PDNLQJ LPPXQLW\ GHFLVLRQV�� +RZ�
HYHU� WKLV FRGLILFDWLRQ RI H[HFXWLYH SDUWLFLSDWLRQ LV PRUH H[FHS�
WLRQ WKDQ UXOH� DQG JLYHQ WKH VWDWXWH·V H[SOLFLW SXUSRVH� H[FHV�
VLYH GHIHUHQFH WR WKH H[HFXWLYH ZRXOG VHHPLQJO\ FRQIOLFW ZLWK
&RQJUHVV· H[SUHVV LQWHQW LQ HQDFWLQJ WKH )6,$� 7KLV WHQVLRQ LV D
SURGXFW RI OLQJHULQJ UHYHUEHUDWLRQV IURP WKH PDVVLYH VKLIW LQ
WKH VRYHUHLJQ LPPXQLW\ GRFWULQH WKDW WKH )6,$ FRGLILHG IURP
WKH SUHYLRXV UHJLPH WKDW ZDV EDVHG RQ LQWHUQDWLRQDO FXVWRP�
FRQFHUQV IURP SROLWLFDO DFWRUV� DQG WKH YDULRXV LQWHUHVWV RI WKH

�� �� 8�6�&� ������ � �����I�� � �����G�� ������²�� �������
�� �� 8�6�&� � ���� �HPSKDVLV DGGHG��
�� 6HH� H�J�� �� 8�6�&� �� ����²����% �������
�� �� 8�6�&� ����$ �UHTXLULQJ� LQWHU DOLD� WKDW WKH IRUHLJQ VWDWH EHLQJ VXHG

EH GHFODUHG D VWDWH VSRQVRU RI WHUURULVP E\ WKH 6WDWH 'HSDUWPHQW��

,
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MXGLFLDU\ DQG H[HFXWLYH EUDQFK� $V ZLOO EH VKRZQ� WKH OHYHO RI
GHIHUHQFH JLYHQ E\ WKH MXGLFLDU\ WR WKH H[HFXWLYH EUDQFK� DW
OHDVW DW WKH 6XSUHPH &RXUW OHYHO� VHHPV WR LQGLFDWH WKDW WKH
H[HFXWLYH EUDQFK·V FRQFHUQV³EH WKH\ RI D IRUHLJQ UHODWLRQV� SR�
OLWLFDO� RU VRPH RWKHU QDWXUH³DUH DV LQIOXHQWLDO XQGHU WKH
)6,$·V VWDQGDUGV DV WKH\ ZHUH XQGHU WKH SUHYLRXV UHJLPH� GH�
VSLWH WKH )6,$·V GHFODUHG LQWHQW RI SXWWLQJ LPPXQLW\ GHWHUPL�
QDWLRQV SULPDULO\ LQ WKH KDQGV RI WKH FRXUWV�
7KLV 1RWH H[DPLQHV WKH H[WHQW WR ZKLFK WKH H[HFXWLYH KDV

VKDSHG WKH MXULVSUXGHQFH UHJDUGLQJ JUDQWV RI VRYHUHLJQ LP�
PXQLW\� 3DUW , ZLOO GHWDLO WKH SUH�)6,$ IRUHLJQ VRYHUHLJQ LP�
PXQLW\ UHJLPH DQG WKH UDWLRQDOH EHKLQG WKH SDVVLQJ RI WKH
)6,$� 3DUW ,, ZLOO DQDO\]H WZR 6XSUHPH &RXUW GHFLVLRQV FRQ�
FHUQLQJ WKH )6,$ DV D ZKROH� 3DUW ,,, ZLOO VXUYH\ IRXU 6XSUHPH
&RXUW GHFLVLRQV LQYROYLQJ VSHFLILF H[FHSWLRQV WR LPPXQLW\� RI
ZKLFK WKUHH DGGUHVV WKH DFW·V ´FRPPHUFLDO DFWLYLWLHV H[FHS�
WLRQ�µ� DQG RQH GLVFXVVHV LWV ´H[SURSULDWLRQ H[FHSWLRQ�µ� %RWK
VHFWLRQV ZLOO KLJKOLJKW WKH DUJXPHQWV PDGH E\ WKH H[HFXWLYH LQ
DPLFXV EULHIV DQG WKHLU VXEVHTXHQW LQIOXHQFH RQ WKH FRXUW·V GH�
FLVLRQV� 3DUW ,9 ZLOO DQDO\]H WKH GHIHUHQFH VKRZQ� H[DPLQH XS�
FRPLQJ FRQFHUQV UDLVHG E\ WKH OHYHO RI GHIHUHQFH� DQG DUJXH IRU
PRUH UREXVW MXGLFLDO VNHSWLFLVP RI H[HFXWLYH FRQFHUQV DQG
JUHDWHU LQGHSHQGHQFH LQ JUDQWLQJ LPPXQLW\�

,� 629(5(,*1 ,0081,7< %()25( 7+( )6,$
7KLV SDUW ZLOO VXUYH\ WKH GHYHORSPHQW RI WKH VRYHUHLJQ LP�

PXQLW\ GRFWULQH IURP LWV HDUOLHVW URRWV DW WKH 6XSUHPH &RXUW³
DQG WKH UROH WKH H[HFXWLYH SOD\HG LQ WKDW ILUVW FDVH³WR WKH
6WDWH 'HSDUWPHQW²FHQWULF VFKHPH WKDW HYHQWXDOO\ OHG WR WKH
HQDFWPHQW RI WKH )6,$� ,W ZLOO DOVR FRQVLGHU WKH UHDVRQV DQG
UDWLRQDOHV WKDW XQGHUSLQ DQG QHFHVVLWDWH WKH DFW�

$� 7KH 6FKRRQHU ([FKDQJH� 7KH $GYHQW RI )RUHLJQ 6RYHUHLJQ
,PPXQLW\ LQ WKH 8QLWHG 6WDWHV
3ULRU WR ����� IRUHLJQ VWDWHV HQMR\HG QHDU WRWDO LPPXQLW\

IURP VXLW LQ GRPHVWLF FRXUWV RI WKH 8QLWHG 6WDWHV �86��� 7KH
6XSUHPH &RXUW·V RSLQLRQ LQ 7KH 6FKRRQHU ([FKDQJH Y� 0F)DG�
GRQ HVWDEOLVKHG WKDW VWDQGDUG� ZKLFK ZRXOG SUHYDLO IRU RYHU

�� �� 8�6�&� � �����D�����
�� �� 8�6�&� � �����D�����
�� -DP Y� ,QW·O )LQ� &RUS�� ��� 6� &W� ���� ��� �������
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RQH KXQGUHG \HDUV�� ,Q LWV GHFLVLRQ� WKH FRXUW IRXQG WKDW DOW�
KRXJK LQGLYLGXDO QDWLRQV KDYH QR OLPLW RQ WKHLU GRPHVWLF MXULV�
GLFWLRQ RWKHU WKDQ WKRVH WKH\ SODFH RQ WKHPVHOYHV� WKH ´SHUIHFW
HTXDOLW\ DQG DEVROXWH LQGHSHQGHQFH RI VRYHUHLJQV� DQG >WKHLU@
FRPPRQ LQWHUHVW LPSHOOLQJ WKHP WR PXWXDO LQWHUFRXUVH� DQG DQ
LQWHUFKDQJH RI JRRG RIILFHV ZLWK HDFK RWKHUµ KDV OHG WR D YDULHW\
RI VLWXDWLRQV ZKHUH D QDWLRQ LPSOLFLWO\ ZDLYHV LWV GRPHVWLF MX�
ULVGLFWLRQ RYHU D IRUHLJQ VWDWH��
7KH IDFWV RI 7KH 6FKRRQHU ([FKDQJH DUH ´W\SLFDO RI WKH SUH�

GRPLQDQWO\ GLSORPDWLF DQG PLOLWDU\ PDQQHU LQ ZKLFK VRYHU�
HLJQV LQWHUDFWHG GXULQJ WKH WXUQ RI WKH QLQHWHHQWK FHQWXU\µ��� D
SULYDWHO\ RZQHG YHVVHO IO\LQJ WKH 8QLWHG 6WDWHV· IODJ ZDV ´YLR�
OHQWO\µ�� WDNHQ E\ )UHQFK QDYDO IRUFHV� OLNHO\ SXUVXDQW WR (P�
SHURU 1DSROHRQ %RQDSDUWH·V 5DPERXLOOHW 'HFUHH³DQ RUGHU WR
VHL]H DQ\ YHVVHO PDNLQJ D WUDQVDWODQWLF YR\DJH³DQG HYHQWXDO�
O\ UHWURILWWHG DV D )UHQFK ZDUVKLS GXEEHG WKH %DODRX��� 6RPH�
WLPH ODWHU� WKH %DODRX ZDV GDPDJHG GXULQJ D VWRUP DQG VRXJKW
UHIXJH LQ WKH SRUW RI 3KLODGHOSKLD WR PDNH UHSDLUV��� 2QFH WKH
YHVVHO ZDV VDIHO\ LQVLGH WKH KDUERU� LWV SUHYLRXV RZQHUV
EURXJKW DQ DFWLRQ IRU OLEHO�� DQG UHTXHVWHG WKDW WKH 'LVWULFW
&RXUW RI 3HQQV\OYDQLD DWWDFK WKH YHVVHO DQG UHVWRUH WKHLU RZQ�
HUVKLS RYHU LW��� 7KH GLVWULFW FRXUW UHIXVHG WR UHWXUQ WKH YHVVHO
WR LWV $PHULFDQ RZQHUV� D GHFLVLRQ VXEVHTXHQWO\ RYHUWXUQHG E\
WKH FLUFXLW FRXUW��� 7KH 6XSUHPH &RXUW WKHQ JUDQWHG FHUWLRUD�
UL���
'XULQJ WKH SURFHHGLQJV� WKH 86 $WWRUQH\ IRU WKH 'LVWULFW RI

3HQQV\OYDQLD ´DSSHDUHG DQG �DW WKH LQVWDQFH RI WKH H[HFXWLYH
GHSDUWPHQW RI WKH JRYHUQPHQW RI WKH 8QLWHG 6WDWHV� DV LW LV XQ�

�� 7KH 6FKRRQHU ([FKDQJH Y� 0F)DGGRQ� �� 8�6� ���� ���²�� �������
�� ,G� DW ���²�� �QRWLQJ WKDW WKHVH H[FHSWLRQV WR GRPHVWLF MXULVGLFWLRQ

DSSO\ WR WKH ´SHUVRQ RI WKH VRYHUHLJQ�µ IRUHLJQ PLQLVWHUV� DQG LQVWDQFHV ZKHQ
D QDWLRQ DOORZV IRUHLJQ WURRSV WR SDVV WKURXJK LWV WHUULWRU\��
��� /HH 0� &DSODQ� 7KH &RQVWLWXWLRQ DQG -XULVGLFWLRQ 2YHU )RUHLJQ 6WDWHV�

7KH ���� $PHQGPHQW WR WKH )RUHLJQ 6RYHUHLJQ ,PPXQLWLHV $FW LQ 3HUVSHFWLYH�
�� 9$� -� ,17·/ /� ���� ��� �������
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ����
��� &DSODQ� VXSUD QRWH ��� DW ����
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ����
��� ´/LEHO�µ LQ WKLV LQVWDQFH� LV DQ RXW�RI�GDWH WHUP PHDQLQJ WR EULQJ DQ

DFWLRQ LQ DGPLUDOW\ FRXUW� /LEHO� %/$&.·6 /$: ',&7,21$5< ���WK HG� ������
��� 7KH 6FKRRQHU ([FKDQJH Y� 0F)DGGRQ� �� 8�6� ���� ��� �������
��� ,G�
��� ,G�



��� %522.� -� ,17·/ /� >9RO� ����

GHUVWRRG�� ILOHG D VXJJHVWLRQµ DV WR WKH H[HFXWLYH·V RSLQLRQV RQ
WKH PDWWHU��� 7KDW VXJJHVWLRQ³WKH IXQFWLRQDO HTXLYDOHQW RI
ZKDW ZRXOG QRZ EH DQ DPLFXV EULHI³LV LQFOXGHG LQ LWV HQWLUHW\
SUHFHGLQJ WKH FRXUW·V RSLQLRQ���
7KH 86 $WWRUQH\ PDGH D QXPEHU RI DUJXPHQWV IRU LPPXQLW\

LQ WKH VXJJHVWLRQ� ILUVW E\ VWDWLQJ WKDW ZKHQHYHU D IRUHLJQ VRY�
HUHLJQ DFWV LQ WKHLU ´VRYHUHLJQ FKDUDFWHU� >WKH GLVSXWH@ EHFRPHV
D PDWWHU RI QHJRWLDWLRQ� RU RI UHSULVDOV� RU RI ZDU >DV GHFLGHG E\
WKH H[HFXWLYH EUDQFK@� DFFRUGLQJ WR LWV LPSRUWDQFH�µ�� 1H[W� KH
DUJXHG WKDW WKH H[HFXWLYH·V SRVLWLRQ UHMHFWV D EOXQW DSSOLFDWLRQ
RI ODZ LQ OLQH ZLWK ´ILDW -XVWLWLD³UXDW FRHOXPµ�� LQ IDYRU RI RQH
´ZLWK GXH UHJDUG WR WKH ODZ RI QDWLRQV� DQG WR WKH ULJKWV RI RWK�
HU VRYHUHLJQV�µ�� 7KLV DSSHDO WR WKH ´ODZ RI QDWLRQVµ LV LQGLFD�
WLYH RI WKH H[HFXWLYH·V VWDQFH WKDW VRYHUHLJQ LPPXQLW\ H[LVWV
RXWVLGH WKH VFRSH�� RI WKH &RQVWLWXWLRQ�� DQG WKH VWDWXWRU\ UH�
JLPH RI WKH WLPH� UDWKHU� VRYHUHLJQ LPPXQLW\ LV D FUHDWXUH RI
FXVWRPDU\�� LQWHUQDWLRQDO ODZ���

��� ,G� DW ���²�� �HPSKDVLV LQ RULJLQDO��
��� ,G� DW ���²���
��� ,G� DW ����
��� ´>/@HW MXVWLFH EH GRQH� WKRXJK WKH KHDYHQV IDOO�µ )LDW MXVWLWLD³UXDW FRH�

OXP� 0(55,$0�:(%67(5� KWWSV���PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�ILDW���MXVW
LWLD����UXDW���FDHOXP �ODVW YLVLWHG )HE� ��� ������
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ���²���
��� 7KH 86 $WWRUQH\ PDNHV DQ LQWULJXLQJ DQDORJ\ WR WKH VRYHUHLJQW\ RI WKH

ILIW\ VWDWHV� QRWLQJ WKDW ZKHQ WKH 6XSUHPH &RXUW GHFLGHG LQ &KLVKROP Y�
*HRUJLD� � 8�6� ��� ������ WKDW D UHVLGHQW IURP RQH VWDWH FRXOG VXH DQRWKHU
VWDWH LQ IHGHUDO FRXUW� WKH (OHYHQWK $PHQGPHQW ZDV VXEVHTXHQWO\ SDVVHG WR
SUHFOXGH WKLV W\SH RI DFWLRQ� $NKLO 5HHG $PDU� 2I 6RYHUHLJQW\ DQG )HGHUDO�
LVP� �� <$/( /� -� ����� ���� �������
��� 6LQFH VRYHUHLJQ LPPXQLW\ LV GHULYHG IURP D VRXUFH RI ODZ RXWVLGH WKH

FRQVWLWXWLRQDO DQG VWDWXWRU\ IUDPHZRUN RI WKH 8QLWHG 6WDWHV� WKHUH LV VLJQLIL�
FDQW GHEDWH DV WR ZKDW� LI DQ\� FRQVWLWXWLRQDO SURWHFWLRQV IRUHLJQ VRYHUHLJQV
DUH DIIRUGHG ZKHQ WKH\ DUH IRXQG WR EH ODFNLQJ LPPXQLW\� )RU D GHWDLOHG GLV�
FXVVLRQ RQ WKH DSSOLFDWLRQ RI FRQVWLWXWLRQDO SURWHFWLRQV WR IRUHLJQ VRYHUHLJQV�
VHH JHQHUDOO\ ,QJULG %� :XHUWK� 7KH 'XH 3URFHVV DQG 2WKHU &RQVWLWXWLRQDO
5LJKWV RI )RUHLJQ 1DWLRQV� �� )25'+$0 /� 5(9� ��� ������� 5RELQ -� (IIURQ�
'RFWULQDO 5HGXQGDQF\ DQG WKH 7ZR 3DUDGR[HV RI 3HUVRQDO -XULVGLFWLRQ� ��
)25'+$0 /� 5(9� 21/,1( ��� ������� KWWSV���IRUGKDPODZUHYLHZ�RUJ�ZS�FRQ
WHQW�XSORDGV���������(IIURQB1RYHPEHUB)/52B���SGI�
��� ´&XVWRPDU\ LQWHUQDWLRQDO ODZ UHVXOWV IURP D JHQHUDO DQG FRQVLVWHQW

SUDFWLFH RI VWDWHV IROORZHG E\ WKHP IURP D VHQVH RI OHJDO REOLJDWLRQ�µ 5HVWDWH�
PHQW �7KLUG� RI )RUHLJQ 5HODWLRQV /DZ � ��� �$P� /DZ ,QVW� ������
��� ,W VKRXOG EH QRWHG WKDW &KLHI -XVWLFH 0DUVKDOO DJUHHG ZLWK WKH H[HFX�

WLYH·V SRVLWLRQ� ILQGLQJ WKDW WKH GRFWULQH RI VRYHUHLJQ LPPXQLW\ DURVH RXW RI
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7KH 86 $WWRUQH\ WKHQ OLVWHG WKH FLUFXPVWDQFHV XQGHU FXV�
WRPDU\ LQWHUQDWLRQDO ODZ ZKHUH WKH IRUHLJQ VRYHUHLJQ LPSOLFLWO\
ZDLYHV LWV ULJKW WR LPPXQLW\ DQG LV VXEMHFW WR WKH FRXUW·V MXULV�
GLFWLRQ� ��� ZKHQ WKH ´VRYHUHLJQ GHVFHQG>V@ IURP WKH WKURQH DQG
EHFRPH>V@ D PHUFKDQWµ �L�H�� LQ LQVWDQFHV RI WUDGH�� ��� ZKHQ WKH
VRYHUHLJQ DFTXLUHV UHDO RU SHUVRQDO SURSHUW\ LQ WKH FRXQWU\�
DQG ��� ´LQ WKH FDVHV RI RIIHQFHV DJDLQVW H[LVWLQJ ODZV� VXFK DV
HQWHULQJ ZKHQ SURKLELWHG� RU EUHDNLQJ WKH SHDFH ZKHQ LQ
SRUW�µ�� 1H[W� WKH 86 $WWRUQH\ GHOLQHDWHG LQVWDQFHV ZKHUH
WKHUH LV QR LPSOLHG ZDLYHU RI LPPXQLW\� LQFOXGLQJ FDVHV LQYROY�
LQJ ��� DPEDVVDGRUV RU RIILFLDOV� ��� WKH VRYHUHLJQ LWVHOI� ��� WKH
SDVVDJH RI WKH VRYHUHLJQ·V DUPLHV WKURXJK DQRWKHU FRXQWU\� DQG
��� QDYDO YHVVHOV QDYLJDWLQJ 8QLWHG 6WDWHV· ZDWHUV��� 7R VXP�
PDUL]H� WKH H[HFXWLYH EUDQFK·V RSLQLRQ ZDV WKDW WKH VKLS� E\
WKDW SRLQW IXOO\ D )UHQFK YHVVHO VLQFH LWV LPSUHVVPHQW� ZDV WR
EH FRQVLGHUHG ´SDUW RI >)UHQFK@ WHUULWRU\�µ ZKLFK LV WR VD\ LW ZDV
´ZLWKLQ WKH DXWKRULW\ RI LWV VRYHUHLJQ� DQG LI DQ\ GLVSXWH >DURVH@
FRQFHUQLQJ WKH HIIHFWV ZLWKLQ WKH FRXQWU\ RU SDVVLQJ WKURXJK LW�
LW PXVW EH GHFLGHG E\ WKH MXGJH WKH SODFH�µ�� 7KH 86 $WWRUQH\
FRQFOXGHG E\ DUJXLQJ WKH EXUGHQ RI SURYLQJ WKDW DQ H[FHSWLRQ
WR VRYHUHLJQ LPPXQLW\ DSSOLHV EHORQJHG WR WKRVH ZKR VRXJKW WR
UHFRYHU WKH YHVVHO���
,Q GHFLGLQJ WKDW LPPXQLW\ DSSOLHG� D XQDQLPRXV FRXUW� ZLWK

DQ RSLQLRQ E\ &KLHI -XVWLFH -RKQ 0DUVKDOO� PDGH D SRLQW WR
UHFRJQL]H WKDW WKH FRXUW GLG VR DW OHDVW SDUWLDOO\ EHFDXVH LW DF�
FHSWHG WKH VXJJHVWLRQ E\ WKH H[HFXWLYH EUDQFK DQG ODUJHO\
DJUHHG ZLWK WKH SRVLWLRQV WDNHQ E\ WKH 86 $WWRUQH\��� ,QGHHG�
WKH FRXUW XVHG WKH H[HFXWLYH EUDQFK·V VXJJHVWLRQV DV WKH VWDUW�
LQJ SRLQW LQ WKH UHDVRQLQJ WKDW OHG WR LWV GHFLVLRQ� LW IRFXVHG RQ
WKH WKLUG H[DPSOH VHW IRUWK E\ WKH 86 $WWRUQH\� ZKHUH DUPLHV
SDVVLQJ WKURXJK DQRWKHU QDWLRQ·V WHUULWRU\ DUH H[HPSWHG IURP

WKH ´FRPPRQ XVDJH >RI VWDWHV@� DQG E\ FRPPRQ RSLQLRQ� JURZLQJ RXW RI WKDW
XVDJHµ³L�H�� VRYHUHLJQ LPPXQLW\ LV D IXQFWLRQ RI FXVWRPDU\ LQWHUQDWLRQDO ODZ�
7KH 6FKRRQHU ([FKDQJH Y� 0F)DGGRQ� �� 8�6� ���� ��� ������� VHH DOVR
&DSODQ� VXSUD QRWH ��� DW ����
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ���� ����
��� ,G� DW ����
��� ,G� DW ����
��� ,G�
��� ,G� DW ���� 2I SDUWLFXODU QRWH LV WKH IDFW WKDW WKLV DFNQRZOHGJHPHQW RI

WKH H[HFXWLYH EUDQFK·V LQIOXHQFH LV WKH SHQXOWLPDWH VHQWHQFH LQ WKH RSLQLRQ�
LPPHGLDWHO\ SUHFHGLQJ WKH UHYHUVDO RUGHU�
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WKDW QDWLRQ·V MXULVGLFWLRQ��� 7KH FRXUW QRWHG WKDW ZKLOH SDVVDJH
RI DUPLHV WKURXJK DQRWKHU VWDWH·V WHUULWRU\ FRPHV ZLWK D SUH�
VXPSWLRQ RI LPPXQLW\� WKH OLFHQVH LWVHOI WR SDVV DQ DUP\
WKURXJK D IRUHLJQ QDWLRQ·V WHUULWRU\ LV QRW ´SUHVXPHGµ³
PHDQLQJ WKDW D VWDWH PXVW KDYH DIILUPDWLYHO\ FRQVHQWHG WR DQ�
RWKHU VRYHUHLJQ·V DUPHG IRUFHV PRYLQJ WKURXJK LWV WHUULWRU\���
7KH FRXUW WKHQ LQYHVWLJDWHG WKH QHFHVVLW\ RI D GLVWLQFWLRQ EH�
WZHHQ WKH SUHVXPSWLRQ RI LPPXQLWLHV DQG WKH ODFN RI D SUH�
VXPSWLRQ RI OLFHQVH��� 7KH FRXUW·V DQVZHU LV DQ REYLRXV RQH� WR
DOORZ IRUHLJQ DUPHG IRUFHV IUHHGRP RI SDVVDJH ZLWKRXW DQ DI�
ILUPDWLYH JUDQW RI OLFHQVH

ZRXOG EUHDN GRZQ VRPH RI WKH PRVW GHFLVLYH GLVWLQFWLRQV
EHWZHHQ SHDFH DQG ZDU� DQG ZRXOG UHGXFH D QDWLRQ WR
WKH QHFHVVLW\ RI UHVLVWLQJ E\ ZDU DQ DFW QRW DEVROXWHO\
KRVWLOH LQ LWV FKDUDFWHU� RU RI H[SRVLQJ LWVHOI WR WKH VWUDW�
DJHPV DQG IUDXGV RI D SRZHU ZKRVH LQWHJULW\ PLJKW EH
GRXEWHG� DQG ZKR PLJKW HQWHU WKH FRXQWU\ XQGHU GHFHLW�
IXO SUHWH[WV���

7KH FRXUW� KRZHYHU� IRXQG WKDW WKH ´UXOH ZKLFK LV DSSOLFDEOH
WR DUPLHV� GRHV QRW DSSHDU WR EH HTXDOO\ DSSOLFDEOH WR VKLSV RI
ZDU HQWHULQJ WKH SRUWV RI D IULHQGO\ SRZHU�µ�� 7KH FRXUW UHD�
VRQHG WKDW WKH LQMXULHV DQG GDQJHUV DVVRFLDWHG ZLWK D IRUHLJQ
DUP\ PDUFKLQJ WKURXJK D VWDWH·V WHUULWRU\ ´GR QRW HQVXH IURP
DGPLWWLQJ D VKLS RI ZDU� ZLWKRXW D VSHFLDO OLFHQVH� LQWR D IULHQG�
O\ SRUW�µ�� :LWK WKDW� WKH FRXUW IRXQG WKDW DQRWKHU UXOH RI FXV�
WRPDU\ LQWHUQDWLRQDO ODZ ´KDV EHHQ JHQHUDOO\ DGRSWHGµ� LI D
SRUW LV FORVHG RII WR DQ\ YHVVHOV RI ZDU RU RI VKLSV IURP D VSHFLILF
QDWLRQ� ´QRWLFH LV XVXDOO\ JLYHQ RI VXFK GHWHUPLQDWLRQ�µ�� :LWK�
RXW VXFK QRWLFH RI SURKLELWLRQ� ´WKH SRUWV RI D IULHQGO\ QDWLRQ DUH
FRQVLGHUHG DV RSHQ WR WKH SXEOLF VKLSV RI DOO SRZHUV ZLWK ZKRP
LW LV DW SHDFH�µ ZKHUH WKH\ DUH XQGHU WKH SURWHFWLRQ RI WKH KRVW

��� ,G� DW ���²���
��� ,G� DW ����
��� ,G�
��� ,G�
��� 7KH FRXUW·V XVH RI ´IULHQGO\ SRZHUµ KHUH LV OLNHO\ D UHIOHFWLRQ RI LWV

NQRZOHGJH WKDW WKHUH H[LVWHG EHWZHHQ )UDQFH DQG WKH 8QLWHG 6WDWHV VLJQLIL�
FDQW WHQVLRQ WKDW FRXOG UHDGLO\ LQIODPH LQWR D VKRRWLQJ ZDU� ,QGHHG� LWV GHFL�
VLRQ LQ WKH 7KH 6FKRRQHU ([FKDQJH� ZULW ODUJH� LV DOPRVW FHUWDLQO\ FRORUHG E\
WKLV NQRZOHGJH� &DSODQ� VXSUD QRWH ��� DW ��� Q����
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ����
��� ,G�
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QDWLRQ·V JRYHUQPHQW VR ORQJ DV WKH\ DUH DOORZHG WR UHPDLQ���
7KXV� WKH FRXUW UHDVRQHG WKDW ZLWKRXW D WUHDW\ WKDW VSHDNV WR
WKH LVVXH RI KDUERULQJ VKLSV� DQG ZKHUH D VRYHUHLJQ JHQHUDOO\
DOORZV ´KLV SRUWV WR UHPDLQ RSHQ WR WKH SXEOLF VKLSV RI IRUHLJQ
IULHQGO\ SRZHUV � � � � WKH\ HQWHU E\ KLV >LPSOLHG@ DVVHQW�µ��
7KH FRXUW DOVR FRXFKHG VRPH RI LWV UHDVRQLQJ LQ WKH SURWHF�

WLRQV DIIRUGHG DPEDVVDGRUV DQG PLQLVWHUV��� 4XRWLQJ (PPHULFK
GH 9DWWHO��� WKH FRXUW DFFHSWHG WKH MXULVW·V UHDVRQLQJ WKDW QR
VWDWH ZRXOG VHQG DQ DPEDVVDGRU DEURDG ZLWK WKH H[SHFWDWLRQ
WKDW WKH DPEDVVDGRU ZRXOG EH VXEMHFWHG WR KLV KRVW QDWLRQ·V
DXWKRULW\��� )URP WKLV SUHPLVH� WKH FRXUW IRXQG LW ´>H@TXDOO\
LPSRVVLEOH � � � WR FRQFHLYH >WKDW D IRUHLJQ VRYHUHLJQ@ VKRXOG
PHDQ WR VXEMHFW KLV DUP\ RU KLV QDY\ WR WKH MXULVGLFWLRQ RI D
IRUHLJQ VRYHUHLJQ�µ�� $V VXFK� WKH FRXUW GHFLGHG WKDW ´WKH VRYHU�
HLJQ RI WKH SRUW PXVW EH FRQVLGHUHG >WR KDYH@ FRQFHGHG WKH SULY�
LOHJH WR WKH H[WHQW LQ ZKLFK LW PXVW KDYH EHHQ XQGHUVWRRG WR EH
DVNHG�µ�� )URP WKHVH SUHPLVHV� WKH FRXUW WKHQ GHFLGHG WKDW WKH
HUVWZKLOH ([FKDQJH ZDV ´H[HPSWHG E\ WKH FRQVHQW >RI WKH 8QLW�
HG 6WDWHV@ IURP LWV MXULVGLFWLRQ���

%� 7KH 6FKRRQHU ([FKDQJH 6WDQGDUG� 1HDU 7RWDO ,PPXQLW\
)ROORZLQJ 7KH 6FKRRQHU ([FKDQJH GHFLVLRQ� WKH 6XSUHPH

&RXUW WRRN WKH SRVLWLRQ WKDW LW ZRXOG ´GHIHU>@ WR WKH GHFLVLRQV RI
WKH SROLWLFDO EUDQFKHV³LQ SDUWLFXODU� WKRVH RI WKH ([HFXWLYH
%UDQFK³RQ ZKHWKHU WR WDNH MXULVGLFWLRQ RYHU DFWLRQV DJDLQVW
IRUHLJQ VRYHUHLJQV DQG WKHLU LQVWUXPHQWDOLWLHV�µ�� ,Q VRPH LQ�
VWDQFHV� WKDW GHIHUHQFH PHDQW WKH FRXUW HQWLUHO\ DEGLFDWHG LWV
UROH DV DQ DGMXGLFDWLYH ERG\��� )RU H[DPSOH� WKH IDFWV RI ([

��� ,G� �HPSKDVLV DGGHG��
��� ,G�
��� ,G� DW ����
��� 9DWWHO ZDV D 6ZLVV MXULVW DQG DXWKRU RI 7KH /DZ RI 1DWLRQV� D ZRUN

WKDW ZDV SDUWLFXODUO\ LQIOXHQWLDO LQ WKH 8QLWHG 6WDWHV GXH WR LWV KDUPRQ\ ZLWK
PDQ\ RI WKH SULQFLSOHV RI OLEHUW\ DQG HTXDOLW\ IRXQG LQ WKH 'HFODUDWLRQ RI ,Q�
GHSHQGHQFH� (PPHULFK GH 9DWWHO� (1&<&/23(',$ %5,7$11,&$� KWWSV���EULWDQQL
FD�FRP�ELRJUDSK\�(PPHULFK�GH�9DWWHO �ODVW YLVLWHG 2FW� ��� ������
��� 7KH 6FKRRQHU ([FKDQJH� �� 8�6� DW ����
��� ,G�
��� ,G�
��� ,G� DW ���²���
��� 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ���� ��� �������
��� ([ SDUWH 5HSXEOLF RI 3HUX� ��� 8�6� ���� ���²�� �������
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SDUWH 5HSXEOLF RI 3HUX�� FRQFHUQHG WKH ´GLJQLW\ DQG ULJKWV RI D
IULHQGO\ VRYHUHLJQ VWDWH�µ DQ DUHD RI GLVSXWH WKDW WKH FRXUW
IRXQG LV QRUPDOO\ GHFLGHG E\ WKH H[HFXWLYH EUDQFK ZKHQ GHDO�
LQJ LQ IRUHLJQ DIIDLUV��� 7KH FRXUW DFNQRZOHGJHG WKH ´SXEOLF LP�
SRUWDQFHµ RI DOORZLQJ WKH ´SROLWLFDO DUP RI WKH *RYHUQPHQWµ WR
VHWWOH GLVSXWHV EHWZHHQ VRYHUHLJQV VKRXOG WKDW EH WKH FRXUVH RI
DFWLRQ WKDW WKH 6HFUHWDU\ RI 6WDWH HOHFWV WR SXUVXH��� 8OWLPDWH�
O\� WKH FRXUW IRXQG WKDW 3HUX KDG QRW ZDLYHG LWV LPPXQLW\ DQG
GHIHUUHG WR WKH 6WDWH 'HSDUWPHQW·V DOORZDQFH RI 3HUX·V FODLP RI
LPPXQLW\���
7KH VZHHSLQJ GHIHUHQFH JUDQWHG WR WKH H[HFXWLYH HYHQWXDOO\

FRDOHVFHG LQWR D WZR�VWHS SURFHGXUH WR GHWHUPLQH ZKHWKHU IRU�
HLJQ VWDWHV ZRXOG EH JUDQWHG LPPXQLW\ ZKHQ SODLQWLIIV DW�
WHPSWHG WR EULQJ VXLW DJDLQVW WKHP LQ 86 FRXUWV³D SURFHVV
WKDW ZDV KHDYLO\ SUHGLFDWHG RQ 6WDWH 'HSDUWPHQW SROLF\ DQG
DFWLRQ��� )LUVW� IRUHLJQ GLSORPDWV�� ZRXOG UHTXHVW D ´¶VXJJHVWLRQ
RI LPPXQLW\·µ IURP WKH 6WDWH 'HSDUWPHQW WKDW� LI JUDQWHG�
ZRXOG FDXVH D GLVWULFW WR ´VXUUHQGHU>@ LWV MXULVGLFWLRQ�µ�� :LWKLQ
WKLV ILUVW VWHS� WKH IRUHLJQ VWDWH FRXOG FKRRVH WR OLWLJDWH LWV LP�
PXQLW\ VWDWXV LQ IURQW RI WKH FRXUW RU JR GLUHFWO\ WR WKH 6WDWH
'HSDUWPHQW��� 7KH IRUHLJQ VWDWH FRXOG UHO\ VWULFWO\ RQ LWV SOHDG�
LQJV WR WKH FRXUW LQ ZKLFK LW IRXQG LWVHOI� DQG LW FRXOG DOVR LQ�

��� ,Q GHVFULELQJ WKH IDFWV RI WKH FDVH� WKH FRXUW UHIHUUHG WR WKH GHWDLOV VXU�
URXQGLQJ WKH UHTXHVW IRU LPPXQLW\ DV D ´QHJRWLDWLRQµ EHWZHHQ 3HUX DQG WKH
8QLWHG 6WDWHV� WKH LPSOLFDWLRQ EHLQJ WKDW� DOWKRXJK LPPXQLW\ ZDV QHDU�WRWDO
DW WKLV SRLQW LQ WLPH� LW DW OHDVW KDG VRPH HOHPHQWV RI D WUDQVDFWLRQDO QDWXUH
LQYROYHG� ,G� DW ����
��� ,G� DW ���²���
��� ,G� DW ����
��� ,G� DW ����
��� 6DPDQWDU Y� <RXVXI� ��� 8�6� ���� ��� �������
��� 7KLV LV JHQHUDOO\ WKURXJK D IRUPDO GLSORPDWLF UHTXHVW� WKRXJK LQ DW

OHDVW RQH FDVH LQYROYLQJ +XQJDU\� WKH 6WDWH 'HSDUWPHQW UHVSRQGHG WR D UH�
TXHVW IRU LPPXQLW\ IURP WKH 6RXWKHUQ 'LVWULFW RI 1HZ <RUN� 629(5(,*1
,0081,7< '(&,6,216 2) 7+( '(3$570(17 2) 67$7( ² 0$< ���� 72 -$18$5<
����� ���� ',*� 8�6� 35$&� ,17·/ /� ����� ����� ���� �0LFKDHO 6DQGOHU� 'HWOHY
)� 9DJWV� 	 %UXQR $� 5LVWDX HGV�� ������
��� 6DPDQWDU� ��� 8�6� DW ��� �TXRWLQJ ([ SDUWH 5HSXEOLF RI 3HUX� ���

8�6� ���� ��� ��������
��� 629(5(,*1 ,0081,7< '(&,6,216 2) 7+( '(3$570(17 2) 67$7( ² 0$<

���� 72 -$18$5< ����� VXSUD QRWH ��� DW ����� VHH DOVR ([ SDUWH 5HSXEOLF RI
3HUX� ��� 8�6� DW ���²�� �VWDWLQJ WKDW IRUHLJQ VRYHUHLJQV PD\ PDNH D VSHFLDO
DSSHDUDQFH LQ FRXUW WR FODLP LPPXQLW\ RU SUHVHQW WKHLU FODLPV GLUHFWO\ WR WKH
6WDWH 'HSDUWPHQW��
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VWUXFW LWV HPEDVV\ WR PDNH UHSUHVHQWDWLRQV WR WKH 6WDWH 'H�
SDUWPHQW RQ LWV EHKDOI���
,Q WKH ODWH ����V� WKH 6WDWH 'HSDUWPHQW EHJDQ UHTXHVWLQJ

WKDW PHPRUDQGD IURP WKH IRUHLJQ VWDWH·V FRXQVHO DUJXLQJ WKH
QHFHVVLW\ RI LPPXQLW\ EH SUHVHQWHG GLUHFWO\ WR WKH 6WDWH 'H�
SDUWPHQW·V 2IILFH RI /HJDO $GYLVHU DQG� RQ RFFDVLRQ� DOVR EHJDQ
WR KHDU LQIRUPDO RUDO SUHVHQWDWLRQV RQ LPPXQLW\ LVVXHV��� *HQ�
HUDOO\ VSHDNLQJ� WKH 6WDWH 'HSDUWPHQW OLPLWHG LWV GHOLEHUDWLRQV
DQG GHFLVLRQV VWULFWO\ WR ZKHWKHU LPPXQLW\ DWWDFKHG³WKRXJK
WKLV ZDV QRW DOZD\V WKH FDVH ZKHQ KHDULQJ LVVXHV RI SURSHUW\
DWWDFKPHQW� SRWHQWLDO ZDLYHU RI LPPXQLW\� DQG WKH PHULWV RI
MXULVGLFWLRQDO RU VXEVWDQWLYH FODLPV��� /DWHU GHFLVLRQV ZHUH DOVR
GHOLEHUDWH LQ QRWLQJ WKDW LW ZDV ´D PDWWHU RI JUDFH DQG FRPLW\ � �
� QRW D UHVWULFWLRQ LPSRVHG E\ WKH &RQVWLWXWLRQµ WKDW OLPLWHG WKH
MXULVGLFWLRQ RI GRPHVWLF FRXUWV RYHU IRUHLJQ VRYHUHLJQV���
,I WKH 6WDWH 'HSDUWPHQW FKRVH QRW WR VXJJHVW LPPXQLW\� WKH

VHFRQG VWHS IHOO WR WKH GLVWULFW FRXUW WR ´¶GHFLGH IRU LWVHOI ZKHWK�
HU DOO WKH UHTXLVLWHV IRU VXFK LPPXQLW\ H[LVWHG�·µ�� ,Q FHUWDLQ
LQVWDQFHV� WKH 6WDWH 'HSDUWPHQW·V GHFLVLRQV LQ DQG RI WKHP�
VHOYHV ZHUH VXIILFLHQW WR JUDQW FRXUWV MXULVGLFWLRQ RYHU FDVHV���
:KLOH WKH DEVHQFH RI FRPPHQW IURP WKH 6WDWH 'HSDUWPHQW
VHHPLQJO\ HPSRZHUHG WKH FRXUWV WR PDNH WKHLU RZQ GHFLVLRQV
UHJDUGLQJ LPPXQLW\� LQ UHDOLW\ WKH VWDQGDUG IRU DVVHVVLQJ
ZKHWKHU LPPXQLW\ DSSOLHG ZDV WR FRQVLGHU LI ´¶WKH JURXQG RI
LPPXQLW\ LV RQH ZKLFK LW LV WKH HVWDEOLVKHG SROLF\ RI WKH >6WDWH
'HSDUWPHQW@ WR UHFRJQL]H�·µ�� )XUWKHU SURVFULELQJ DQ\ MXGLFLDO
SRZHU WR GHWHUPLQH ZKHWKHU LPPXQLW\ DWWDFKHG ZDV WKH 6WDWH
'HSDUWPHQW·V ´JHQHUDO SUDFWLFHµ RI JUDQWLQJ LPPXQLW\ WR DQ\

��� 629(5(,*1 ,0081,7< '(&,6,216 2) 7+( '(3$570(17 2) 67$7( ² 0$<
���� 72 -$18$5< ����� VXSUD QRWH ��� DW ���� �DGGLWLRQDOO\� WKH 6WDWH 'H�
SDUWPHQW VRPHWLPHV FRQVLGHUHG UHSRUWV IURP WKH 'HSDUWPHQW RI -XVWLFH LQ
WKHLU GHWHUPLQDWLRQV��
��� ,G�
��� ,G�
��� 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ���� ��� �������
��� 6DPDQWDU Y� <RXVXI� ��� 8�6� ���� ��� ������ �TXRWLQJ ([ SDUWH 5HSXE�

OLF RI 3HUX� ��� 8�6� DW �����
��� 6HH� H�J�� 5HSXEOLF RI $XVWULD Y� $OWPDQQ� ��� 8�6� ���� ���²�� ������

�QRWLQJ WKDW LQ ����� WKH 6WDWH 'HSDUWPHQW H[SUHVVHG D SROLF\ WKDW UHOLHYHG
$PHULFDQ FRXUWV RI DQ\ UHVWUDLQW RQ WKH H[HUFLVH RI MXULVGLFWLRQ ZKHQ FDVHV
LQYROYHG WKH DFWV RI 1D]L RIILFLDOV��
��� 6DPDQWDU� ��� 8�6� DW ��� �TXRWLQJ 5HSXEOLF RI 0H[LFR Y� +RIIPDQ�

��� 8�6� ��� �� ��������
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IULHQGO\ QDWLRQ WKDW VR UHTXHVWHG LW��� ,Q HIIHFW� WKHQ� WKH 6WDWH
'HSDUWPHQW HLWKHU GLUHFWO\ RU LQGLUHFWO\ FRQWUROOHG� DQG QHDUO\
XQLYHUVDOO\ JUDQWHG� WKH LPPXQLW\ VWDWXV RI IRUHLJQ QDWLRQV���
$ ILQDO QHXWHULQJ RI WKH MXGLFLDU\·V SRZHU XQGHU WKLV FRPPRQ
ODZ UHJLPH DURVH HYHQ LI D FRXUW GLG KDYH MXULVGLFWLRQ DQG UHQ�
GHUHG MXGJHPHQW DJDLQVW D IRUHLJQ VRYHUHLJQ� WKH 6WDWH 'H�
SDUWPHQW FRXOG FRQIHU ´¶DEVROXWH LPPXQLW\ WR IRUHLJQ VRYHU�
HLJQV IURP WKH H[HFXWLRQ RI MXGJHPHQWV�·µ WKXV IRUFLQJ VXFFHVV�
IXO SODLQWLIIV WR UHO\ RQ YROXQWDU\ SD\PHQW IURP WKH GHIHQGDQW
VRYHUHLJQ LWVHOI���

&� 7KH 7DWH /HWWHU DQG WKH 3DVVLQJ RI WKH )6,$
,Q ����� WKH 6WDWH 'HSDUWPHQW SXUSRUWHG WR ´MRLQ WKH PDMRUL�

W\ RI RWKHU FRXQWULHV E\ DGRSWLQJ WKH ¶UHVWULFWLYH WKHRU\· RI VRY�
HUHLJQ LPPXQLW\�µ�� ,Q WKH QRZ IDPRXV 7DWH /HWWHU��� WKH $FW�
LQJ /HJDO $GYLVHU ODLG RXW UHVWULFWLYH WKHRU\ DV OLPLWLQJ LPPXQ�
LW\ WR ´VRYHUHLJQ RU SXEOLF DFWV �MXUH LPSHULL� RI D VWDWH� EXW QRW
ZLWK UHVSHFW WR SULYDWH DFWV �MXUH JHVWLRQLV��µ�� 7KXV IRUPXODWHG�
WKH UHVWULFWLYH WKHRU\ OLPLWHG LPPXQLW\ WR D ´IRUHLJQ VRYHUHLJQ·V
SXEOLF DFWV� DQG GRHV QRW H[WHQG WR FDVHV DULVLQJ RXW RI D IRUHLJQ
VWDWH·V VWULFWO\ FRPPHUFLDO DFWVµ��³WKDW LV� WKH SULRU UXOH RI
QHDU XQLYHUVDO LPPXQLW\ ZDV VLJQLILFDQWO\ FLUFXPVFULEHG�
,Q SUDFWLFH� KRZHYHU� WKH UHVWULFWLYH WKHRU\ VHHPHG WR RQO\

KDYH ELWH ZKHQ LW ZDV SROLWLFDOO\ H[SHGLHQW� ,QGHHG� VRPH
VFKRODUV KDYH H[SOLFLWO\ VWDWHG WKDW WKHUH LV ´QR FRKHUHQW UH�

��� ,G� DW ����
��� 7KHUH DUH WZR LPSRUWDQW SRLQWV WR EH PDGH UHJDUGLQJ WKLV UHJLPH� ���

ODZVXLWV DJDLQVW IRUHLJQ RIILFLDOV GXULQJ WKLV WLPH ZHUH UDWKHU UDUH �,G� DW
����� ��� IRUHLJQ QDWLRQV KDG WR DIILUPDWLYHO\ UHTXHVW RU UDLVH LPPXQLW\ DV D
GHIHQVH� DV RSSRVHG WR WKH )6,$ UHJLPH ZKHUH D IRUHLJQ QDWLRQ LV SUHVXPS�
WLYHO\ LPPXQH IURP MXULVGLFWLRQ� 6DXGL $UDELD Y� 1HOVRQ� ��� 8�6� ���� ���
�������
��� 5XELQ Y� ,VODPLF 5HSXEOLF RI ,UDQ� ��� )��G ���� ���²�� ��WK &LU� �����

�TXRWLQJ $XWRWHFK 7HFK� /3 Y� ,QWHJUDO 5HV� 	 'HY� &RUS�� ��� )��G ���� ���
��WK &LU� �������
��� 3HUPDQHQW 0LVVLRQ RI ,QGLD WR WKH 8QLWHG 1DWLRQV Y� &LW\ RI 1HZ <RUN�

��� 8�6� ���� ��� �������
��� /HWWHU IURP -DFN %� 7DWH� $FWLQJ /HJDO $GYLVHU� 8�6� 'HS·W RI 6WDWH� WR

3KLOOLS %� 3HUOPDQ� $FWLQJ $WWRUQH\ *HQ� �0D\ ��� ������ UHSULQWHG LQ ��
'(3·7 2) 67$7( %8//� ��� �������
��� &LW\ RI 1HZ <RUN� ��� 8�6� DW ��� �TXRWLQJ $OIUHG 'XQKLOO RI /RQGRQ�

,QF� Y� 5HSXEOLF RI &XED� ��� 8�6� ���� ��� �������
��� 6DPDQWDU Y� <RXVXI� ��� 8�6� ���� ��� ������ �TXRWLQJ 9HUOLQGHQ %�9�

Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ���� ��� ��������
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VWULFWLYH WKHRU\ RI IRUHLJQ VWDWH LPPXQLW\�µ�� )XUWKHU� WKH QHZ
SROLF\ GLG OLWWOH WR VWUHDPOLQH WKH SURFHVV RI JUDQWLQJ LPPXQLW\
DQG LQVWHDG VHUYHG WR ´WKURZ LPPXQLW\ GHWHUPLQDWLRQV LQWR
VRPH GLVDUUD\�µ�� 7KLV XOWLPDWHO\ OHG WR IRUHLJQ VWDWHV DSSO\LQJ
´GLSORPDWLF SUHVVXUHµ ZKHQ MRFNH\LQJ IRU IDYRUDEOH VXJJHVWLRQV
RI LPPXQLW\ IURP WKH 6WDWH 'HSDUWPHQW��� 6XFK SUHVVXUH RIWHQ
SURYHG LQIOXHQWLDO� DV ´¶SROLWLFDO FRQVLGHUDWLRQV�� VRPHWLPHV OHG
WKH >6WDWH@ 'HSDUWPHQW WR ILOH VXJJHVWLRQV RI LPPXQLW\ LQ FDVHV
ZKHUH LPPXQLW\ ZRXOG QRW KDYH EHHQ DYDLODEOH XQGHU WKH UH�
VWULFWLYH WKHRU\�·µ��
,Q UHVSRQVH WR WKH KDSKD]DUG� IDVW�DQG�ORRVH PDQQHU LQ

ZKLFK WKH 6WDWH 'HSDUWPHQW DSSOLHG LWV RZQ SROLF\��� &RQJUHVV
SDVVHG WKH )6,$ LQ ���� WR FRGLI\ WKH UHVWULFWLYH WKHRU\ RI VRY�
HUHLJQ LPPXQLW\��� &RQJUHVV GLG QRW PHUHO\ FRGLI\ WKH UHVWULF�
WLYH WKHRU\� KRZHYHU� DV LW ZHQW VR IDU DV WR GHFODUH WKDW LWV LQ�
WHQW ZLWK WKH )6,$ ZDV WR ´WUDQVIHU>@ ¶SULPDU\ UHVSRQVLELOLW\ IRU

��� -RDQ (� 'RQRJKXH� 7DNLQJ WKH ´6RYHUHLJQµ 2XW RI WKH )RUHLJQ 6RYHUHLJQ
,PPXQLWLHV $FW� $ )XQFWLRQDO $SSURDFK WR WKH &RPPHUFLDO $FWLYLW\ ([FHSWLRQ�
�� <$/( -� 2) ,17·/ /� ���� ��� �������
��� 6DPDQWDU� ��� 8�6� DW ��� �TXRWLQJ 5HSXEOLF RI $XVWULD Y� $OWPDQQ�

��� 8�6� ���� ��� �������
��� 5HSXEOLF RI $XVWULD Y� $OWPDQQ� ��� 8�6� ���� ��� ������ �TXRWLQJ 9HU�

OLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ���� ��� ��������
��� :KLOH WKH DXWKRU PDNHV QR FRPPHQW RQ WKH VXEVWDQWLYH TXDOLW\ RI DO�

OHJDWLRQV� KH IHHOV LW LV LOOXPLQDWLYH WR QRWH WKH DSSDUHQW FRQWHPSRUDQHRXV
HDVH ZLWK ZKLFK WKH 6WDWH 'HSDUWPHQW VXFFXPEHG WR SROLWLFDO FRQVLGHUDWLRQV
UHJDUGLQJ DOOHJDWLRQV WKDW WKH 7UXPS $GPLQLVWUDWLRQ FRQGLWLRQHG FRQJUHV�
VLRQDOO\ DSSURSULDWHG PLOLWDU\ DLG WR 8NUDLQH RQ D GHPDQG IRU DQ LQYHVWLJD�
WLRQ LQWR D SROLWLFDO ULYDO� 1LFKRODV )DQGRV� 7UXPS $FTXLWWHG RI 7ZR ,P�
SHDFKPHQW &KDUJHV LQ 1HDU 3DUW\�/LQH 9RWH� 1�<� 7,0(6 �)HE� �� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������XV�SROLWLFV�WUXPS�DFTXLWWHG�
LPSHDFKPHQW�KWPO� 7KHVH DOOHJDWLRQV VSXUUHG WKH +RXVH RI 5HSUHVHQWDWLYHV
WR DSSURYH DUWLFOHV RI LPSHDFKPHQW DJDLQVW 3UHVLGHQW 'RQDOG -� 7UXPS� ,G�
3UHVLGHQW 7UXPS ZDV DFTXLWWHG E\ WKH 6HQDWH LQ WKH ILUVW QRQ�SDUW\ OLQH YRWH
LQ 8QLWHG 6WDWHV KLVWRU\� ,G�
��� 6DPDQWDU� ��� 8�6� DW ��� �TXRWLQJ $OWPDQQ� ��� 8�6� DW �����
��� )RU D FRPSUHKHQVLYH VXUYH\ RI 6WDWH 'HSDUWPHQW LPPXQLW\ GHFLVLRQV�

VHH 629(5(,*1 ,0081,7< '(&,6,216 2) 7+( '(3$570(17 2) 67$7( ² 0$< ����
72 -$18$5< ����� VXSUD QRWH ���
��� 6HH 6DPDQWDU� ��� 8�6� DW ���� VHH DOVR� 5HSXEOLF RI $UJHQWLQD Y� 10/

&DSLWDO /WG�� ��� 8�6� ���� ��� ������ �QRWLQJ WKDW &RQJUHVV SDVVHG WKH )6,$
WR ´DEDWH>@ EHGODPµ DQG UHSODFH WKH ´H[HFXWLYH�GULYHQ� IDFWRU�LQWHQVLYHµ LP�
PXQLW\ GHWHUPLQDWLRQV ZLWK D FRPSUHKHQVLYH OHJDO VWDQGDUG�� 9HUOLQGHQ %�9��
��� 8�6� DW ��� �ILQGLQJ WKDW &RQJUHVV SDVVHG WKH )6,$ WR ´IUHH WKH *RYHUQ�
PHQW IURP WKH FDVH�E\�FDVH GLSORPDWLF SUHVVXUHV�µ��
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LPPXQLW\ GHWHUPLQDWLRQV IURP WKH ([HFXWLYH WR WKH -XGLFLDO
EUDQFK�·µ�� 'HVSLWH WKLV H[SUHVVHG VKLIW LQ UHVSRQVLELOLW\� WKH
6XSUHPH &RXUW VWLOO DFFRUGV ´VSHFLDO DWWHQWLRQµ WR WKH YLHZV RI
WKH 6WDWH 'HSDUWPHQW UHJDUGLQJ WKH IRUHLJQ VRYHUHLJQ���
%HIRUH SURJUHVVLQJ WR 3DUW ,,� LW LV SUXGHQW WR GHILQH WKH VFRSH

RI WKH )6,$� 7KH 6XSUHPH &RXUW KDV KHOG WKDW WKH LPPXQLW\ RI
IRUHLJQ RIILFLDOV ZDV QRW JRYHUQHG E\ WKH DFW DQG GLG QRW GLUHFW�
O\ FKDOOHQJH DQ DVVHUWLRQ E\ WKH 6WDWH 'HSDUWPHQW WKDW LPPXQ�
LW\ GHFLVLRQV IRU VXFK LQGLYLGXDOV ZDV ZLWKLQ WKH H[FOXVLYH SURY�
LQFH RI WKH H[HFXWLYH EUDQFK��� $GGLWLRQDOO\� LQ ����� WKH FRXUW
KHOG WKDW WKH LPPXQLW\ RI LQWHUQDWLRQDO RUJDQL]DWLRQV VKRXOG
EH ´XQGHUVWRRG WR >EH@ OLQN>HG@ � � � WR WKH ODZ RI IRUHLJQ VRYHU�
HLJQ LPPXQLW\� VR WKDW RQH GHYHORSV LQ WDQGHP ZLWK WKH RWK�
HUµ³ WKDW LV� WKH )6,$ DOVR JRYHUQV WKH VFRSH RI LPPXQLW\ HQ�
MR\HG E\ LQWHUQDWLRQDO RUJDQL]DWLRQV DV GHILQHG E\ WKH ,QWHUQD�
WLRQDO 2UJDQL]DWLRQV ,PPXQLWLHV $FW RI �������

,,� $1$/<=,1* 7+( )6,$ $6 $:+2/(

7KLV VHFWLRQ ZLOO ILUVW VXUYH\ WZR 6XSUHPH &RXUW GHFLVLRQV
LQYROYLQJ WKH ZKROH RI WKH )6,$ EHIRUH PRYLQJ RQ WR WKH DQDO\�
VLV RI WZR RI WKH DFW·V VSHFLILF H[FHSWLRQV� 7KH FRXUW KDV RQ RFFD�
VLRQ PDGH GHWHUPLQDWLRQV UHJDUGLQJ WKH VFRSH DQG OHJLWLPDF\
RI WKH )6,$ DV D ZKROH��� 7KH DQDO\VLV ZLOO EHJLQ ZLWK 5HSXEOLF
RI $XVWULD Y� $OWPDQQ� ZKHUH WKH FRXUW ZDV WDVNHG ZLWK GHWHU�
PLQLQJ ZKHWKHU WKH )6,$ FRXOG EH DSSOLHG WR DFWLRQV WKDW RF�
FXUUHG SULRU WR LWV HQDFWPHQW��� 1H[W� WKH DQDO\VLV ZLOO WXUQ WR
9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD ZKHUH WKH FRXUW FRQ�
IURQWHG WKH LVVXH RI ZKHWKHU WKH )6,$·V JUDQW RI MXULVGLFWLRQ
UDQ DIRXO RI $UWLFOH ,,, RI WKH &RQVWLWXWLRQ���

��� -DP Y� ,QW·O )LQ� &RUS�� ��� 6� &W� ���� ��� ������ �TXRWLQJ $OWPDQQ�
��� 8�6� DW ����� 6HH DOVR� �� 8�6�&� � �����
��� -DP� ��� 6� &W� DW ���²�� �FKDVWLVLQJ WKH '�&� &LUFXLW IRU QRW FRQVLGHU�

LQJ WKH RSLQLRQ RI WKH 6WDWH 'HSDUWPHQW� �TXRWLQJ %ROLYDULDQ 5HSXEOLF RI
9HQH]XHOD Y� +HOPHULFK 	 3D\QH ,QW·O 'ULOOLQJ &R� ��� 6� &W� ����� ����
��������
��� 6HH 6DPDQWDU� ��� 8�6� DW ����
��� -DP� ��� 6� &W� DW ����
��� 6HH� H�J�� $OWPDQQ� ��� 8�6� DW ��� ������� 9HUOLQGHQ %�9� Y� &HQWUDO

%DQN RI 1LJHULD� ��� 8�6� ��� �������
��� $OWPDQQ� ��� 8�6� DW ����
��� 9HUOLQGHQ %�9�� ��� 8�6� DW ����
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$� $OWPDQQ DQG WKH 5HWURDFWLYH $SSOLFDELOLW\ RI WKH )6,$
$OWPDQQ LQYROYHG D GLVSXWH RYHU RZQHUVKLS RI FHUWDLQ YDOXD�

EOH SDLQWLQJV WKDW ZHUH SOXQGHUHG IURP D -HZLVK KRPH LQ $XV�
WULD DIWHU WKH RZQHU IOHG WKH FRXQWU\ IROORZLQJ LWV DQQH[DWLRQ E\
1D]L *HUPDQ\��� 7KH SDLQWLQJV HYHQWXDOO\ HQGHG XS LQ WKH SRV�
VHVVLRQ RI WKH $XVWULDQ *DOOHU\��� 7KH SODLQWLII·V FRPSODLQW DO�
OHJHG WKH H[SURSULDWLRQ H[FHSWLRQ DEURJDWHG $XVWULD·V LPPXQL�
W\��� EXW WKH FRXUW OLPLWHG LWV LQTXLU\ WR ZKHWKHU WKH )6,$ ´DS�
SOLHV WR FODLPV WKDW � � � DUH EDVHG RQ FRQGXFW WKDW RFFXUUHG EH�
IRUH WKH $FW·V HQDFWPHQW� DQG HYHQ EHIRUH WKH 8QLWHG 6WDWHV
DGRSWHG WKH � � � ¶UHVWULFWLYH WKHRU\· RI VRYHUHLJQ LPPXQLW\ LQ
�����µ��
7KH JRYHUQPHQW·V DUJXPHQW ILUVW FODLPHG WKDW WKH )6,$ ZDV

VXEMHFW WR WKH FRXUW·V UHWURDFWLYLW\ MXULVSUXGHQFH� WKDW LV� VXE�
VWDQWLYH VWDWXWHV� VXFK DV WKH )6,$ DQG SDUWLFXODUO\ WKH H[SUR�
SULDWLRQ H[FHSWLRQ� VKRXOG RQO\ DSSO\ SURVSHFWLYHO\��� )XUWKHU�
WKH JRYHUQPHQW DUJXHG WKDW EHFDXVH WKH H[FHSWLRQ WR LPPXQLW\
IRU VWDWH VSRQVRUV RI WHUURULVP H[SOLFLWO\ VWDWHG LW DSSOLHG UHWUR�
DFWLYHO\� DQ H[SUHVVLRQ RI LQWHQW WKH H[SURSULDWLRQ H[FHSWLRQV
ODFNV� VXFK ZDV HYLGHQFH WKDW &RQJUHVV GLG QRW LQWHQG IRU WKH
H[SURSULDWLRQ H[FHSWLRQ WR DSSO\ UHWURDFWLYHO\��� 7KH JRYHUQ�
PHQW FRQWLQXHG DQG FODLPHG WKDW UHWURDFWLYLW\ ZRXOG YLRODWH
DFFHSWHG QRUPV RI LQWHUQDWLRQDO ODZ��� )LQDOO\� WKH JRYHUQPHQW
DUJXHG WKDW WKH 1LQWK &LUFXLW HQJDJHG LQ ´XQIRXQGHG VSHFXOD�
WLRQµ WKDW WKH H[HFXWLYH EUDQFK ZRXOG KDYH ´UHFRJQL]HG D VSH�
FLDO H[FHSWLRQ IRU +RORFDXVW FODLPV EHIRUH WKH HQDFWPHQW RI WKH
)6,$�µ��
7KH 6XSUHPH &RXUW� KRZHYHU� IRFXVHG SULPDULO\ RQ WKH ´VXL

JHQHULV FRQWH[Wµ RI WKLV FDVH WR UHDFK WKH RSSRVLWH FRQFOXVLRQ���
,W QRWHG WKDW WKH SUHVXPSWLRQ RI LPPXQLW\ WR VRYHUHLJQV ZDV D

��� ,G� DW ���²���
��� ,G� DW ����
��� �� 8�6�&� � �����D�����
��� $OWPDQQ� ��� 8�6� DW ����
��� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHUV DW

�²��� ��� 5HSXEOLF RI $XVWULD Y� $OWPDQQ� ��� 8�6� ��� ������ �1R� �������
��� ,G� DW ���
��� ,G� DW ��� ,Q VXSSRUW RI LWV DUJXPHQW� WKH JRYHUQPHQW SRLQWHG WR DQ

DUWLFOH GLVFXVVLQJ SURFHGXUH DW WKH ,QWHUQDWLRQDO &RXUW RI -XVWLFH �,&-� DQG D
VLQJOH ,&- FDVH WKDW UHMHFWHG DQ DUJXPHQW IRU UHWURDFWLYH DSSOLFDWLRQ RI D
WUHDW\ SURYLVLRQ IURP �����
��� ,G� DW ���
��� $OWPDQQ� ��� 8�6� DW ����
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IXQFWLRQ RI LQWHUQDWLRQDO FRPLW\��� DQG ZKHQ UHVROYLQJ LVVXHV RI
VRYHUHLJQ LPPXQLW\� WKH FRXUW KDG ORQJ ORRNHG WR WKH JXLGDQFH
RI WKH SROLWLFDO EUDQFKHV RI JRYHUQPHQW WR PDNH GHWHUPLQD�
WLRQV��� ,Q WKLV LQVWDQFH� WKH FRXUW WXUQHG WR &RQJUHVV· GHFLVLRQ
WR SDVV WKH )6,$ DQG GHFLGHG WKDW� ZLWKRXW LQGLFDWLRQV WKDW
&RQJUHVV VSHFLILFDOO\ LQGLFDWHG D SUHIHUHQFH DJDLQVW UHWURDFWLYL�
W\� WKH SUHVXPSWLRQ DJDLQVW UHWURDFWLYLW\ ZDV LQDSSOLFDEOH���
7KH FRXUW WXUQHG WR WKH )6,$·V SUHDPEOH�� DQG IRFXVHG RQ WKH

ODQJXDJH� ´>F@ODLPV RI IRUHLJQ VWDWHV WR LPPXQLW\ VKRXOG KHQFH�
IRUWK EH GHFLGHG E\ WKH FRXUWV RI WKH 8QLWHG 6WDWHV�µ�� 7KH FRXUW
LQWHUSUHWHG WKH VWDWXWH WR FRYHU FODLPV RI LPPXQLW\� QRW DFWLRQV
WKDW ZRXOG JLYH ULVH WR D FODLP RI LPPXQLW\� DQG WKDW FRXUWV
ZHUH WR PDNH LPPXQLW\ GHFLVLRQV LQ FRQIRUPLW\ ZLWK WKH )6,$
´UHJDUGOHVV RI ZKHQ WKH XQGHUO\LQJ FRQGXFW RFFXUUHG�µ�� 7KH
FRXUW DOVR HPSKDVL]HG WKDW WKH SXUSRVH RI WKH )6,$ ZRXOG EH
´IUXVWUDWHGµ LI FXUUHQW RU IXWXUH FODLPV EURXJKW EHFDXVH RI FRQ�
GXFW WKDW RFFXUUHG EHIRUH WKH DFW ZHQW LQWR HIIHFW ZHUH JRYHUQHG
E\ WKH ´VDPH DPELJXRXV DQG SROLWLFDOO\ FKDUJHG ¶VWDQGDUGV·
WKDW WKH )6,$ UHSODFHG�µ��� ,Q KROGLQJ WKDW WKH )6,$ DSSOLHV
UHWURDFWLYHO\� WKH FRXUW PDGH D UDUH EUHDN IURP WKH JRYHUQ�
PHQW·V SRVLWLRQ DQG HYHQ VWDWHG WKDW LQ WKLV FRQWH[W³DQ LQ�
VWDQFH RI SXUH VWDWXWRU\ LQWHUSUHWDWLRQ³WKH JRYHUQPHQW·V LQ�

��� ´,QWHUQDWLRQDO FRPLW\µ ZDV GHILQHG PRVW IDPRXVO\ E\ WKH 6XSUHPH
&RXUW DV

QHLWKHU D PDWWHU RI DEVROXWH REOLJDWLRQ « QRU RI PHUH FRXU�
WHV\ DQG JRRG ZLOO >EHWZHHQ VRYHUHLJQV@� >,@W LV WKH UHFRJQL�
WLRQ ZKLFK RQH QDWLRQ DOORZV ZLWKLQ LWV WHUULWRU\ WR WKH OHJLV�
ODWLYH� H[HFXWLYH RU MXGLFLDO DFWV RI DQRWKHU QDWLRQ� KDYLQJ
GXH UHJDUG « WR LQWHUQDWLRQDO GXW\ DQG FRQYHQLHQFH� DQG WR
WKH ULJKWV RI LWV RZQ FLWL]HQV� RU RI RWKHU SHUVRQV ZKR DUH
XQGHU WKH SURWHFWLRQ RI LWV ODZV�

+LOWRQ Y� *X\RW� ��� 8�6� ���� ���²�� ������� ,Q FRQWHPSRUDU\ WLPHV� ´LQWHU�
QDWLRQDO FRPLW\µ FRPHV LQ WKUHH IRUPV� ZLWK ´H[HFXWLYH FRPLW\µ SURYLGLQJ WKH
EDVLV IRU FRXUWV WR GHIHU WR IRUHLJQ VRYHUHLJQV³L�H�� WKH SUHVXPSWLRQ WKDW
SRZHUV WKH )6,$� 'RQDOG (DUO &KLOGUHVV ,,,� &RPLW\ DV &RQIOLFW� 5HVLWXDWLQJ
,QWHUQDWLRQDO &RPLW\ DV &RQIOLFW RI /DZV� �� 8� &$/� '$9,6 /� 5� ��� �� �������
��� $OWPDQQ� ��� 8�6� DW ����
��� ,G� DW ����
��� ,G�
��� �� 8�6�&� � ���� �HPSKDVLV DGGHG��
��� $OWPDQQ� ��� 8�6� DW ���²���
���� ,G� DW ��� �TXRWLQJ 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6�
���� ���²�� ��������
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WHUHVW GHVHUYHG ´QR VSHFLDO GHIHUHQFH�µ��� 7KH FRXUW GLG� KRZHY�
HU� OHDYH RSHQ WKH SRVVLELOLW\ RI WKH 6WDWH 'HSDUWPHQW UHFHLYLQJ
GHIHUHQFH UHJDUGLQJ VSHFLILF DFWLRQV IURP VSHFLILF IRUHLJQ VWDWHV�
WKRXJK H[SUHVVHG QR RSLQLRQ RQ ZKHWKHU VDLG GHIHUHQFH VKRXOG
EH JUDQWHG����

%� 9HUOLQGHQ DQG WKH )6,$·V &RPSDWLELOLW\ ZLWK $UWLFOH ,,,
,Q DQ HDUOLHU FDVH� 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD�

WKH 6XSUHPH &RXUW KDG WR GHWHUPLQH ZKHWKHU WKH )6,$·V DX�
WKRUL]DWLRQ RI D ´IRUHLJQ SODLQWLII WR VXH D IRUHLJQ VWDWH LQ D
8QLWHG 6WDWHV 'LVWULFW &RXUW RQ D QRQ�IHGHUDO FDXVH RI DFWLRQ >@
YLRODWHV $UWLFOH ,,, RI WKH &RQVWLWXWLRQ�µ��� 7KH FRQIOLFW DURVH
DIWHU 9HUOLQGHQ %�9�� D 'XWFK FRUSRUDWLRQ� HQWHUHG LQWR DQ
DJUHHPHQW ZLWK WKH )HGHUDO 5HSXEOLF RI 1LJHULD WR SURYLGH RYHU
������� WRQV RI FHPHQW���� 1LJHULD� KRZHYHU� KDG HQWHUHG LQWR
QXPHURXV RWKHU FRQWUDFWV SURYLGLQJ FHPHQW� WKH GHOLYHULHV RI
ZKLFK EHJDQ WR RYHUZKHOP 1LJHULDQ SRUWV���� ,Q UHVSRQVH� 1L�
JHULD VRXJKW WR DOWHU LWV OHWWHU RI FUHGLW LVVXHG LQ FRQQHFWLRQ
ZLWK LWV FRQWUDFW ZLWK 9HUOLQGHQ %�9�� LQ UHVSRQVH� WKH 'XWFK
FRUSRUDWLRQ EURXJKW VXLW LQ WKH 6RXWKHUQ 'LVWULFW RI 1HZ <RUN
DQG DOOHJHG WKDW 1LJHULD·V DFWLRQV DPRXQWHG WR DQ DQWLFLSDWRU\
EUHDFK RI D OHWWHU RI FUHGLW����
7KH JRYHUQPHQW·V DUJXPHQW EHJDQ E\ QRWLQJ WKDW WKH ´DULV�

LQJ XQGHUµ JUDQW RI MXULVGLFWLRQ LQ $UWLFOH ,,,� 6HFWLRQ � KDV
EHHQ FRQVWUXHG ´H[SDQVLYHO\µ WR H[WHQG WR DOO FDVHV ZKHUH IHG�
HUDO LVVXHV PLJKW EH OLWLJDWHG���� ,W DOVR QRWHG WKDW ZKHUH RQH
LQWHUSUHWDWLRQ RI WKH &RQVWLWXWLRQ RU D ODZ ZRXOG GHIHDW WKH
JUDQW RI MXULVGLFWLRQ� MXULVGLFWLRQ FRXOG VWLOO EH SURSHU VR ORQJ DV
WKHUH ZDV D FRQVWUXFWLRQ WKDW ZRXOG JUDQW LW���� ,Q WKH JRYHUQ�
PHQW·V YLHZ� D FDVH SURSHUO\ DULVHV XQGHU IHGHUDO ODZ ´ZKHQ D
SRWHQWLDO IHGHUDO ODZ LQJUHGLHQW H[LVWV E\ YLUWXH RI &RQJUHVV·
H[HUFLVH RI LWV OHJLVODWLYH SRZHUV�µ��� 7KH JRYHUQPHQW WKHQ DU�

���� ,G� DW ����
���� ,G� DW ����
���� 9HUOLQGHQ %�9�� ��� 8�6� DW ����
���� ,G�
���� ,G� DW ����
���� ,G�
���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH DW ��� 9HUOLQGHQ %�9� Y�
&HQWUDO %DQN RI 1LJHULD� ��� 8�6� ��� ������ �1R� ��������
���� ,G� DW ���
���� ,G� DW ���
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JXHG WKDW EHFDXVH FDVHV EURXJKW XQGHU RQH RI WKH H[FHSWLRQV
UHTXLUHV LQWHUSUHWDWLRQ RI WKH )6,$·V VWDQGDUGV IRU DEURJDWLQJ
LPPXQLW\� LW DPRXQWV WR DQ HVVHQWLDO IHGHUDO HOHPHQW DQG WKXV
DULVHV XQGHU D IHGHUDO ODZ���� 7KH 8QLWHG 6WDWHV DOVR PDGH D
SRLQW WR UHMHFW WKH 6HFRQG &LUFXLW·V GHFLVLRQ WKDW WKH )6,$ ZDV
VWULFWO\ D MXULVGLFWLRQDO VWDWXWH� LQVWHDG DUJXLQJ WKDW EHFDXVH
VRYHUHLJQ LPPXQLW\ SURYLGHV IRUHLJQ VWDWHV ZLWK D GHIHQVH WR D
FRXUW·V MXULVGLFWLRQ� LW KDV D VLJQLILFDQW VXEVWDQWLYH FRPSR�
QHQW����
)LQDOO\� WKH JRYHUQPHQW UHMHFWHG WKH FRQWHQWLRQ WKDW EHFDXVH

WKH IHGHUDO TXHVWLRQ VWDWXWH��� SDUURWV WKH ´DULVLQJ XQGHUµ ODQ�
JXDJH RI $UWLFOH ,,,� LW DOVR VHUYHV WR FLUFXPVFULEH &RQJUHVV· $U�
WLFOH ,,, SRZHUV WR JUDQW MXULVGLFWLRQ���� &RQJUHVV· SRZHU XQGHU
$UWLFOH ,,,� WKH JRYHUQPHQW DUJXHG� ZDV WR EH LQWHUSUHWHG
EURDGO\ EHFDXVH LW ZDV D FRQVWLWXWLRQDO JUDQW RI SRZHU� QRW D
VWDWXWRU\ RQH� ZKLFK ZRXOG UHTXLUH D GLVWLQFWO\ UHVWULFWLYH LQ�
WHUSUHWDWLRQ����
7KH FRXUW EHJDQ LWV DQDO\VLV E\ QRWLQJ WKDW WKH SODLQ ODQ�

JXDJH RI WKH VWDWXWH PDGH ´QR LQGLFDWLRQ RI DQ\ OLPLWDWLRQ
EDVHG RQ WKH FLWL]HQVKLS RI WKH SODLQWLII�µ��� 7KH FRXUW DOVR
IRXQG WKDW WKH OHJLVODWLYH KLVWRU\ VXSSRUWHG D ILQGLQJ WKDW &RQ�
JUHVV GLG QRW LQWHQG WR OLPLW MXULVGLFWLRQ WR $PHULFDQ FLWL]HQV
XQGHU WKH )6,$ DQG KHOG WKDW� VKRXOG WKH VXEVWDQWLYH UHTXLUH�
PHQWV RI WKH DFW EH PHW� ´DQ DFWLRQ PD\ EH EURXJKW LQ IHGHUDO
FRXUW UHJDUGOHVV RI WKH >SODLQWLII·V@ FLWL]HQVKLS�µ���
7KH FRXUW WKHQ WXUQHG WR WKH LVVXH RI ZKHWKHU WKH )6,$ FRP�

SRUWHG ZLWK WKH ´DULVLQJ XQGHUµ MXULVGLFWLRQDO JUDQW IRXQG LQ
$UWLFOH ,,,���� ,W TXLFNO\ DFFHSWHG WKH JRYHUQPHQW·V EURDG LQWHU�
SUHWDWLRQ RI ´DULVLQJ XQGHUµ DQG WKDW DQ DFWLRQ EURXJKW XQGHU
WKH )6,$ QHFHVVDULO\ UDLVHV TXHVWLRQV RI VXEVWDQWLYH IHGHUDO
ODZ���� 7KH FRXUW UHDVRQHG� PXFK OLNH WKH JRYHUQPHQW� WKDW EH�
FDXVH DQ DFWLRQ EURXJKW XQGHU WKH )6,$ UHTXLUHV D WKUHVKROG
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LQTXLU\ LQWR ZKHWKHU RQH RI WKH H[FHSWLRQV WR LPPXQLW\ LV DS�
SURSULDWH WKURXJK WKH DSSOLFDWLRQ RI ´GHWDLOHG IHGHUDO ODZ
VWDQGDUGV VHW IRUWK LQ WKH $FW�µ LW SURSHUO\ DULVHV XQGHU IHGHUDO
ODZ IRU WKH SXUSRVHV RI $UWLFOH ,,, MXULVGLFWLRQ���� )LQDOO\� WKH
FRXUW DOVR UHMHFWHG WKH 6HFRQG &LUFXLW·V UHDVRQLQJ WKDW WKH OLP�
LWV LPSRVHG E\ WKH IHGHUDO TXHVWLRQ VWDWXWH VLPLODUO\ FRQVWULFW
WKH VFRSH RI $UWLFOH ,,,����
:KHQ LQWHUSUHWLQJ WKH )6,$ DV D ZKROH� WKH 6XSUHPH &RXUW

KDV RQ RFFDVLRQ VKRZQ D UDUH ZLOOLQJQHVV WR EUHDN ZLWK WKH H[�
HFXWLYH·V DUJXPHQWV� +RZHYHU� DV ZLOO EH VKRZQ� WKLV GRHV QRW
FDUU\ RYHU ZKHQ WKH FRXUW DQDO\]HV VSHFLILF H[FHSWLRQV�

,,,� $1$/<=,1* 63(&,),& (;&(37,216� &200(5&,$/ $&7,9,7<
$1' (;35235,$7,21
,Q WKLV VHFWLRQ� WKH DQDO\VLV ZLOO WXUQ IURP WKH FRXUW·V H[DPL�

QDWLRQ RI WKH )6,$ ZULW ODUJH WR VSHFLILF H[FHSWLRQV WKDW DEUR�
JDWH WKH LPPXQLW\ DIIRUGHG WR IRUHLJQ VRYHUHLJQV� %HIRUH FRP�
PHQFLQJ WKH DQDO\VLV� KRZHYHU� LW LV QHFHVVDU\ WR ILUVW LGHQWLI\
FHUWDLQ GHILQLWLRQV SURYLGHG E\ WKH )6,$� 7KH DFW GHILQHV ´)RU�
HLJQ VWDWHµ WR LQFOXGH ´SROLWLFDO VXEGLYLVLRQ>V@µ DQG ´DJHQF>LHV@
RU LQVWUXPHQWDOLW>LHV@ RI D IRUHLJQ VWDWH�µ��� 7KH ODWWHU WZR DUH
IXUWKHU GHILQHG DV

DQ\ HQWLW\ � � � ZKLFK LV D VHSDUDWH OHJDO SHUVRQ� FRUSR�
UDWH RU RWKHUZLVH� DQG � � � ZKLFK LV DQ RUJDQ RI D IRUHLJQ
VWDWH RU SROLWLFDO VXEGLYLVLRQ WKHUHRI� RU D PDMRULW\ RI
ZKRVH VKDUHV RU RWKHU RZQHUVKLS LQWHUHVW LV RZQHG E\ D
IRUHLJQ VWDWH RU SROLWLFDO VXEGLYLVLRQ WKHUHRI� DQG � � �
ZKLFK LV QHLWKHU D FLWL]HQ RI D 6WDWH RI WKH 8QLWHG 6WDWHV
� � � QRU FUHDWHG XQGHU WKH ODZV RI DQ\ WKLUG FRXQWU\����

)RU SXUSRVHV RI WKH )6,$� ´8QLWHG 6WDWHVµ UHIHUV WR ´DOO WHUULWR�
U\ DQG ZDWHUV� FRQWLQHQWDO RU LQVXODU� VXEMHFW WR WKH MXULVGLFWLRQ
RI WKH 8QLWHG 6WDWHV�µ��� ´&RPPHUFLDO DFWLYLW\µ LV GHILQHG DV ´HL�
WKHU UHJXODU FRXUVH RI FRPPHUFLDO FRQGXFW RU D SDUWLFXODU FRP�
PHUFLDO WUDQVDFWLRQ RU DFWµ ZLWK LWV ´FRPPHUFLDO FKDUDFWHU � � �
GHWHUPLQHG E\ UHIHUHQFH WR WKH QDWXUH RI WKH FRXUVH RU FRQGXFW
RU SDUWLFXODU WUDQVDFWLRQ RU DFW� UDWKHU WKDQ � � � WR LWV SXU�
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SRVH�µ��� )LQDOO\� ´¶FRPPHUFLDO DFWLYLW\ FDUULHG RQ LQ WKH 8QLWHG
6WDWHV E\ D IRUHLJQ VWDWH· PHDQV FRPPHUFLDO DFWLYLW\ FDUULHG RQ
E\ VXFK D VWDWH DQG KDYLQJ VXEVWDQWLDO FRQWDFW ZLWK WKH 8QLWHG
6WDWHV�µ���

$� 7KH &RPPHUFLDO $FWLYLWLHV ([FHSWLRQ
7KH FRPPHUFLDO DFWLYLWLHV H[FHSWLRQ RI �� 8�6�&� � �����D����

UHPRYHV LPPXQLW\ ZKHQ
WKH DFWLRQ LV EDVHG XSRQ D FRPPHUFLDO DFWLYLW\ FDUULHG
RQ LQ WKH 8QLWHG 6WDWHV E\ WKH IRUHLJQ VWDWH� RU XSRQ DQ
DFW SHUIRUPHG LQ WKH 8QLWHG 6WDWHV LQ FRQQHFWLRQ ZLWK D
FRPPHUFLDO DFWLYLW\ RI WKH IRUHLJQ VWDWH HOVHZKHUH� RU
XSRQ DQ DFW RXWVLGH WKH WHUULWRU\ RI WKH 8QLWHG 6WDWHV LQ
FRQQHFWLRQ ZLWK D FRPPHUFLDO DFWLYLW\ RI WKH IRUHLJQ
VWDWH HOVHZKHUH DQG WKDW FDXVHV D GLUHFW HIIHFW LQ WKH
8QLWHG 6WDWHV����

7KLV H[FHSWLRQ VHUYHV WR PRVW H[SOLFLWO\ FRGLI\ WKH 7DWH /HWWHU·V
GLUHFWLYH WR DEURJDWH LPPXQLW\ ZKHQ WKH IRUHLJQ VWDWH DFWV LQ D
FRPPHUFLDO PDQQHU� QRW DV D VRYHUHLJQ���� -XVW DV WKH 7DWH /HW�
WHU IDLOHG WR FOHDUO\ GHOLQHDWH WKLV DEURJDWLRQ� VR WRR KDV WKLV
VHFWLRQ EHHQ KHDYLO\ OLWLJDWHG� DV ZLOO EH VKRZQ EHORZ�
,Q 5HSXEOLF RI $UJHQWLQD Y� :HOWRYHU� ,QF�� WKH 6XSUHPH &RXUW

FRQIURQWHG WKH LVVXH RI ZKHWKHU WR HQIRUFH REOLJDWLRQV DJDLQVW D
IRUHLJQ VWDWH DIWHU WKH VWDWH KDG XQLODWHUDOO\ DOWHUHG LWV DJUHH�
PHQWV IRU WKH SXUSRVH RI VDYLQJ LWV HFRQRP\���� ,Q DQ HIIRUW WR
UHYLWDOL]H LWV HFRQRP\ LQ FULVLV� $UJHQWLQD LVVXHG JRYHUQPHQW
ERQGV WR IRUHLJQ FUHGLWRUV WKDW SURYLGHG IRU WKH SD\PHQW RI
SULQFLSDO DQG LQWHUHVW LQ 86 GROODUV WKURXJK� LQWHU DOLD� WKH
1HZ <RUN PDUNHW���� $V WKH ERQGV QHDUHG WKHLU PDWXUDWLRQ
GDWH� WKH $UJHQWLQH JRYHUQPHQW GHWHUPLQHG WKH\ ODFNHG WKH
QHFHVVDU\ IXQGV WR UHWLUH WKH ERQGV DQG ´XQLODWHUDOO\ H[WHQGHG
WKH WLPH IRU SD\PHQW�µ��� 7KH FRPSODLQDQWV� WZR 3DQDPDQLDQ
FRUSRUDWLRQV DQG D 6ZLVV EDQN� UHIXVHG WKH $UJHQWLQLDQV UH�
VFKHGXOHG SD\PHQW SODQ� GHPDQGHG SD\PHQW LQ 1HZ <RUN�
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DQG� XSRQ $UJHQWLQD·V IDLOXUH WR SD\� LQVWLWXWHG D EUHDFK RI D
FRQWUDFW FODLP LQ WKH 6RXWKHUQ 'LVWULFW RI 1HZ <RUN����
$W LVVXH ZDV WKH WKLUG FODXVH RI VHFWLRQ �����D�������� 7KH 86

DVVHUWHG DQ LQWHUHVW LQ WKH FDVH GXH WR WKH LQWHUSUHWDWLRQ RI WKH
)6,$ KDYLQJ D ´VXEVWDQWLDO LPSDFW RQ >WKH JRYHUQPHQW·V@ FRQ�
GXFW RI IRUHLJQ UHODWLRQVµ DQG VXEVHTXHQWO\ DJUHHG ZLWK WKH
ORZHU FRXUWV· GHFLVLRQV WR DEURJDWH LPPXQLW\���� )LUVW� QRWLQJ
WKH ´¶SUDJPDWLF DSSURDFK·µ WDNHQ E\ WKH FLUFXLW FRXUWV LQ LQWHU�
SUHWLQJ WKH )6,$� WKH 86 DUJXHG WKDW WKH LVVXDQFH RI D ERQG E\
$UJHQWLQD ZDV QRW PDWHULDOO\ GLIIHUHQW WKDQ LI LW ZDV LVVXHG E\
D EXVLQHVV LQ WKH SULYDWH VHFWRU� DQG� WKXV� LW ´LV E\ LWV QDWXUH D
FRPPHUFLDO DFWLYLW\�µ���
1H[W� WKH JRYHUQPHQW VLGHVWHSSHG $UJHQWLQD·V DVVHUWLRQ WKDW

UHVFKHGXOLQJ LWV REOLJDWLRQV GLG QRW KDYH D GLUHFW HIIHFW RQ WKH
8QLWHG 6WDWHV GXH WR WKH IRUHLJQ QDWXUH RI WKH SODLQWLIIV E\ DV�
VHUWLQJ WKDW WKH EUHDFK RI FRQWUDFWXDO REOLJDWLRQV LQ WKH 86 LV D
´VSHFLILF� OHJDOO\ VLJQLILFDQW HYHQW�µ��� 7KH JRYHUQPHQW FRQWLQ�
XHG WKDW� DOWKRXJK WKH WKLUG FODXVH RI VHFWLRQ �����D���� GRHV
QRW UHTXLUH D ´VXEVWDQWLDOµ RU ´IRUHVHHDEOHµ HIIHFW LQ WKH 86�
ERWK FULWHULD ZRXOG EH PHW DV WKH HIIHFW LV ´VXEVWDQWLDOµ LQ WKH
VHQVH WKDW WKH EUHDFK SUHYHQWV WKH SHUIRUPDQFH RI WKH ´FHQWUDOµ
REOLJDWLRQ RI WKH FRQWUDFW �L�H�� SD\PHQW� LQ WKH 86 DQG LV ´IRUH�
VHHDEOHµ EHFDXVH� DV $UJHQWLQD LWVHOI DOORZHG� ´1HZ <RUN LV WKH
GHVLJQDWHG SODFH RI SHUIRUPDQFH�µ��� )LQDOO\� WKH JRYHUQPHQW
VXPPDULO\ UHMHFWHG DQ $UJHQWLQLDQ GXH SURFHVV DUJXPHQW E\
UHIHUHQFLQJ D +RXVH 5HSRUW WKDW VWDWHV WKH )6,$ ´HPERGLHV WKH
¶UHTXLUHPHQWV RI PLQLPXP MXULVGLFWLRQDO FRQWDFWV DQG DGHTXDWH
QRWLFH�·µ���
7KH FRXUW OLPLWHG LWV LQTXLU\ WR WZR TXHVWLRQV� ��� ZKHWKHU WKH

UHILQDQFLQJ RI WKH ERQGV ZDV WDNHQ LQ FRQQHFWLRQ ZLWK D FRP�
PHUFLDO DFWLYLW\ DQG ��� ZKHWKHU VDLG UHILQDQFLQJ KDG D GLUHFW
HIIHFW LQ WKH 8QLWHG 6WDWHV���� ,Q KLV ILUVW OLQH RI DQDO\VLV� -XV�
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WLFH 6FDOLD PDGH GLUHFW UHIHUHQFH WR WKH 8QLWHG 6WDWHV· DUJX�
PHQWV DV DQ DPLFXV���� $V WR WKH ILUVW LVVXH� -XVWLFH 6FDOLD LGHQ�
WLILHG WKH ´NH\ TXHVWLRQµ DV ZKHWKHU WKH LVVXDQFH RI WKH ERQGV
ZDV D ´FRPPHUFLDO DFWLYLW\µ IRU WKH SXUSRVHV RI WKH )6,$����
-XVWLFH 6FDOLD KDUPRQL]HG ZLWK WKH JRYHUQPHQW·V DVVHUWLRQ
WKDW WKHUH LV QR VXEVWDQWLYH GLIIHUHQFH EHWZHHQ D JRYHUQPHQW
DQG D SULYDWH SDUW\ LVVXLQJ ERQGV E\ KROGLQJ WKDW ´ZKHQ D IRU�
HLJQ JRYHUQPHQW DFWV � � � LQ WKH PDQQHU RI D SULYDWH SOD\HU
ZLWKLQ >D PDUNHW� LWV@ DFWLRQV DUH ¶FRPPHUFLDO· ZLWKLQ WKH PHDQ�
LQJ RI WKH )6,$�µ���
5HJDUGLQJ ´GLUHFW HIIHFW�µ -XVWLFH 6FDOLD DJUHHG ZLWK ERWK WKH

ORZHU FRXUWV DQG WKH JRYHUQPHQW WKDW WKH HIIHFW QHHG QRW EH
´VXEVWDQWLDO>@µ RU ´IRUHVHHDEO>H@�µ��� ,Q FRQFOXGLQJ WKHUH ZDV D
´GLUHFW HIIHFW�µ -XVWLFH 6FDOLD DJDLQ DOLJQHG ZLWK WKH JRYHUQ�
PHQW DQG FRQFOXGHG WKDW WKH SODLQWLIIV· IRUHLJQ QDWXUH LV LUUHOH�
YDQW� KH DOVR SODFHG VLJQLILFDQW HPSKDVLV IRU KLV GHFLVLRQ RQ WKH
IDFW WKDW 1HZ <RUN ZDV WKH GHVLJQDWHG SODFH RI SD\PHQW����
$ \HDU ODWHU� WKH 6XSUHPH &RXUW DJDLQ FRQIURQWHG WKH FRP�

PHUFLDO DFWLYLWLHV H[FHSWLRQ LQ 6DXGL $UDELD Y� 1HOVRQ� LQ ZKLFK
WKH FRPSODLQDQW DOOHJHG FDXVHV RI DFWLRQ EDVHG RQ LQWHQWLRQDO
WRUW� QHJOLJHQW IDLOXUH WR ZDUQ� DQG GHULYDWLYH LQMXU\ WKHRULHV����
8QOLNH LQ :HOWRYHU� 1HOVRQ LQYROYHG DQDO\VLV RI VHFWLRQ
�����D����·V ILUVW FODXVH� ZKLFK DEURJDWHV LPPXQLW\ ZKHQ ´¶WKH
DFWLRQ LV EDVHG XSRQ D FRPPHUFLDO DFWLYLW\ FDUULHG RQ LQ WKH
8QLWHG 6WDWHV E\ WKH IRUHLJQ VWDWH�·µ��� 1HOVRQ ZDV UHFUXLWHG
IURP WKH 86 WR ZRUN DW WKH .LQJ )DLVDO 6SHFLDOLVW +RVSLWDO LQ
5L\DGK ZKHUH KH UHSRUWHG VDIHW\ GHIHFWV DW WKH KRVSLWDO� HYHQ�
WXDOO\ OHDGLQJ WR KLV LPSULVRQPHQW LQ 6DXGL $UDELD ZKHUH KH
ZDV DOOHJHGO\ EHDWHQ DQG WRUWXUHG���� $W LVVXH ZDV ZKHWKHU
1HOVRQ·V UHFUXLWPHQW DQG KLULQJ LQ WKH 86 ZHUH VXIILFLHQW IRU
KLV DFWLRQV WR EH ´EDVHG XSRQ D FRPPHUFLDO DFWLYLW\ � � � FDUULHG
RQ LQ WKH 8QLWHG 6WDWHV�µ��� 7KH 'LVWULFW &RXUW IRXQG WKLV DFWLY�
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LW\ ZLWKLQ WKH 86 WRR DWWHQXDWHG WR UHPRYH LPPXQLW\� EXW WKH
(OHYHQWK &LUFXLW WKHQ UHYHUVHG����
7KH JRYHUQPHQW� LQ LWV DPLFXV WR WKH 6XSUHPH &RXUW� ILUVW

QRWHG WKDW WKH ´EDVHG XSRQµ UHTXLUHPHQW KDG FDXVHG VLJQLIL�
FDQW FRQIXVLRQ DQG GLYHUJHQW DSSURDFKHV ZLWKLQ WKH ORZHU
FRXUWV� DUJXLQJ WKDW ´WKH SUHFLVH FRQWHQW RI WKH ¶EDVHG XSRQ· UH�
TXLUHPHQW >ZDV D@ TXHVWLRQ ULSH IRU >WKH@ &RXUW·V UHVROXWLRQ�µ
DQG WKDW� JLYHQ WKLV VSHFLILF FDVH LQYROYHG 6DXGL $UDELD H[HUFLV�
LQJ LWV ODZ HQIRUFHPHQW SRZHUV ´ZLWKLQ LWV RZQ WHUULWRU\�µ LW
ZDV D ´PDWWHU>@ RI SDUWLFXODU VHQVLWLYLW\ DPRQJ VRYHUHLJQ QD�
WLRQV�µ��� )LUVW� WKH JRYHUQPHQW TXLFNO\ FRQFOXGHG WKDW 1HOVRQ·V
UHFUXLWPHQW FRQVWLWXWHG ´FRPPHUFLDO DFWLYLW\µ IRU )6,$ SXUSRV�
HV� VWDWLQJ� PXFK DV LW GLG LQ LWV DPLFXV LQ :HOWRYHU� WKDW WKH
KRVSLWDO·V VWDWXV DV D VRYHUHLJQ�RZQHG HQWLW\ PDGH QR DSSUH�
FLDEOH GLIIHUHQFH LQ LWV DFWLRQV WKDQ LI WKH\ ZHUH FDUULHG RXW E\ D
SULYDWH KRVSLWDO����
+RZHYHU� WKH 86 WKHQ FRQFOXGHG WKDW 1HOVRQ·V UHFUXLWPHQW

ZDV LQVXIILFLHQW WR VDWLVI\ WKH ´EDVHG XSRQµ UHTXLUHPHQW���� 7KH
JRYHUQPHQW EHJDQ E\ SURYLGLQJ D ´VWUDLJKWIRUZDUGµ H[DPSOH� LI
D FRQWUDFW WKDW FUHDWHV D OHJDOO\ HQIRUFHDEOH ULJKW LQ WKH 86 LV
EUHDFKHG� WKH ODZVXLW ZRXOG EH VXIILFLHQWO\ ´EDVHG XSRQµ FRP�
PHUFLDO DFWLYLW\ ZLWKLQ WKH FRXQWU\ WR UHPRYH LPPXQLW\³D
SRVVLEOH DOOXVLRQ� WKRXJK WKHUH LV QR GLUHFW UHIHUHQFH� WR WKH
IDFWV DQG DUJXPHQWV RI :HOWRYHU���� 6LQFH 6DXGL DXWKRULWLHV GLG
QRW UHFUXLW 1HOVRQ� WKH JRYHUQPHQW DUJXHG� ´ZLWK LQWHQW WR LQ�
MXUH RU LPSULVRQ�µ KLV LQWHQWLRQDO WRUW FODLPV FRXOG QRW EH VDLG
WR EH ´EDVHG XSRQµ WKH FRPPHUFLDO DFWLYLW\ WKDW WRRN SODFH LQ
WKH 86���� 7KLV DUJXPHQW DOVR SUHFOXGHG WKH SRVVLELOLW\ RI VXV�
WDLQLQJ WKH GHULYDWLYH WRUW FODLPV���� 7KH JRYHUQPHQW IXUWKHU
DUJXHG WKDW WKH QHJOLJHQW WRUW FODLPV FRXOG QRW EH VXVWDLQHG�
WKRXJK IRU GLIIHUHQW UHDVRQV���� 7KH JRYHUQPHQW DFNQRZOHGJHG
WKDW LI ´6DXGL $UDELD >EUHDFKHG@ D GXW\ RI UHDVRQDEOH FDUH LQ LWV
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UHFUXLWPHQW DFWLYLW\�µ LW PLJKW EH VXEMHFW WR D QHJOLJHQFH VXLW����
+RZHYHU� EHFDXVH WKH FLUFXLW FRXUW DSSOLHG WKH ZURQJ VWDQGDUG
IRU LWV ´EDVHG XSRQµ DQDO\VLV� WKDW TXHVWLRQ ZDV QRW UHDFKHG����
,Q LWV DQDO\VLV RI WKH ´EDVHG XSRQµ UHTXLUHPHQW� WKH FRXUW IR�

FXVHG RQ WKH ´PRVW QDWXUDO PHDQLQJµ RI WKH SKUDVH DQG WKH
FODXVH·V FRQWH[W LQ RUGHU WR GHWHUPLQH WKDW VHFWLRQ �����D����·V
ILUVW FODXVH UHTXLUHV D FODLP WR EH SUHGLFDWHG RQ ´VRPHWKLQJ
PRUH WKDQ D PHUH FRQQHFWLRQ ZLWK� RU UHODWLRQ WR� FRPPHUFLDO
DFWLYLW\�µ��� 7KXV� -XVWLFH 6RXWHU GUHZ D GLVWLQFWLRQ EHWZHHQ
WKH WRUW FODLPV WKDW PDGH XS WKH EDVLV RI WKH 1HOVRQV· VXLW DQG
´WKH DUJXDEO\ FRPPHUFLDO DFWLYLWLHV WKDW SUHFHGHG WKHLU FRP�
PLVVLRQ�µ��� -XVWLFH 6RXWHU WKHQ KHOG WKDW WRUWLRXV FRQGXFW ZDV
QRW ´FRPPHUFLDO DFWLYLW\µ ZLWKLQ WKH PHDQLQJ RI WKH )6,$� EXW
LQVWHDG ZDV DQ H[HUFLVH RI WKH .LQJGRP·V ODZ HQIRUFHPHQW
SRZHUV³DFWLRQV WKDW LQKHUHQWO\ DUH ´QRW WKH VRUW RI DFWLRQ E\
ZKLFK SULYDWH SDUWLHV FDQ HQJDJH LQ FRPPHUFH�µ��� ,Q UHDFKLQJ
WKLV FRQFOXVLRQ� -XVWLFH 6RXWHU HPSKDVL]HG WKH IDFW WKDW WKH
)6,$ ZDV PHDQW WR FRGLI\ WKH ´UHVWULFWLYH WKHRU\µ RI VRYHUHLJQ
LPPXQLW\� ZKLFK LV LQWHQGHG WR DEURJDWH LPPXQLW\ IRU D IRU�
HLJQ VWDWH ZKHQ LW DFWV LQ D SULYDWH RU FRPPHUFLDO FKDUDFWHU����
7KH PRVW UHFHQW FDVH WR GHDO ZLWK WKLV H[FHSWLRQ LV 2%% 3HU�

VRQHQYHUNHKU $* Y� 6DFKV� GHFLGHG LQ �������� 6DFKV LQYROYHG D
&DOLIRUQLDQ FODLPDQW EULQJLQJ D YDULHW\ RI WRUW DQG FRQWUDFW DF�
WLRQV DJDLQVW D UDLOZD\� 2%%� RZQHG WKURXJK D KROGLQJ FRPSD�
Q\ E\ WKH 5HSXEOLF RI $XVWULD���� 2%% LQ WXUQ LV D PHPEHU RI
(XUDLO *URXS� ZKLFK PDUNHWV DQG PDQDJHV WKH (XUDLO SDVV
SURJUDP���� 7KH FODLPDQW SXUFKDVHG D (XUDLO SDVV IURP D 0DV�
VDFKXVHWWV FRPSDQ\� ZKLFK WKH 1LQWK &LUFXLW� VLWWLQJ HQ EDQF�
IRXQG WR EH DQ DJHQW RI 2%%� WKXV DWWULEXWLQJ WKH VDOH WR WKH
UDLOZD\���� 7KH 1LQWK &LUFXLW WKHQ IRXQG WKDW WKH VDOH RI WKH
(XUDLO SDVV IRUPHG D QHFHVVDU\ HOHPHQW RI HDFK RI WKH FODLP�
DQW·V DFWLRQV DQG FRQFOXGHG WKDW HDFK FODLP ZDV VXIILFLHQWO\

���� ,G� DW ���
���� ,G� DW ���
���� 6DXGL $UDELD Y� 1HOVRQ� ��� 8�6� ���� ���²�� �������
���� ,G� DW ����
���� ,G� DW ���²���
���� ,G� DW ���²���
���� 2%% 3HUVRQHQYHUNHKU $* Y� 6DFKV� ��� 6� &W� ��� �������
���� ,G� DW ����
���� $ (XUDLO SDVV DOORZV SDVVHQJHUV XQOLPLWHG DFFHVV WR (XUDLO *URXS
UDLOZD\V IRU D VHW SHULRG RI WLPH� ,G�
���� ,G� DW ����
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´¶EDVHG XSRQ D FRPPHUFLDO DFWLYLW\ FDUULHG RQ LQ WKH 8QLWHG
6WDWHV·µ DQG DEURJDWHG LPPXQLW\���� 2%% UDLVHG WZR DUJX�
PHQWV LQ LWV SHWLWLRQ WR WKH FRXUW� EXW WKH 6XSUHPH &RXUW RQO\
UHDFKHG RQH� HYHQ LI DWWULEXWLRQ ZDV SURSHU� WKH FODLPV ZHUH
QRW ´EDVHG XSRQµ WKH VDOH RI WKH (XUDLO SDVV����
,Q LWV DPLFXV EULHI� WKH 8QLWHG 6WDWHV VXSSRUWHG WKH 1LQWK

&LUFXLW·V GHFLVLRQ UHJDUGLQJ WKH DSSOLFDWLRQ RI DJHQF\ SULQFLSOHV
WR WKH )6,$ EXW XUJHG WKH FRXUW WR RYHUWXUQ WKH &LUFXLW·V GHFL�
VLRQ WKDW WKH VDOH RI WKH (XUDLO SDVV LQ WKH 8QLWHG 6WDWHV ZDV
VXIILFLHQW WR VDWLVI\ WKH ´EDVHG XSRQµ UHTXLUHPHQW RI VHFWLRQ
�����D�������� 7KH JRYHUQPHQW� UHO\LQJ RQ 1HOVRQ� DUJXHG IRU D
´JUDYDPHQµ DSSURDFK LQ ZKLFK WKH FRPPHUFLDO DFWLYLW\ PXVW EH
´WKH JLVW RU HVVHQFH RI D FODLP� DQG QRW VLPSO\ DQ DQDO\VLV RI
ZKHWKHU DQ HVVHQWLDO IDFW RU D VLQJOH HOHPHQW RI WKH FODLP WXUQV
RQ WKH H[LVWHQFH RI VXFK DFWLYLW\�µ���
7KH JRYHUQPHQW·V ELJJHVW FRQFHUQ UHJDUGLQJ WKH WHVW XVHG E\

WKH 1LQWK &LUFXLW ZDV WKDW WKH DSSOLFDELOLW\ RI WKH FRPPHUFLDO
DFWLYLW\ H[FHSWLRQ ´ZRXOG GHSHQG RQ WKH DUWIXOQHVV RI WKH SODLQ�
WLII·V SOHDGLQJV UDWKHU WKDQ RQ WKH QDWXUH RI WKH VRYHUHLJQ·V
DFWV�µ��� 7KH JUDYDPHQ DSSURDFK� RQ WKH RWKHU KDQG� ZRXOG ´HQ�
VXUH>@ D PHDQLQJIXO OLQNDJH EHWZHHQ WKH 8QLWHG 6WDWHV DQG DQ
DFWLRQ RYHU ZKLFK 86 FRXUWV PD\ H[HUFLVH MXULVGLFWLRQ�µ��� 7KH
JRYHUQPHQW·V FRQFHUQV ZHUH WZRIROG� ILUVW� WKH 1LQWK &LUFXLW·V
´EDVHG XSRQµ DSSURDFK ZRXOG ´DWWHQXDWHµ WKH ´WHUULWRULDO EDVLV
RI MXULVGLFWLRQµ VXSSOLHG E\ WKH FRPPHUFLDO DFWLYLW\ H[FHSWLRQ����
6HFRQG� WKH 8QLWHG 6WDWHV ZDQWHG WR DYRLG D EURDG LQWHUSUHWD�
WLRQ WKDW ZRXOG DOORZ 86 FRXUWV WR KDYH MXULVGLFWLRQ RYHU FODLPV
WKDW ZRXOG EH EHWWHU UHVROYHG LQ IRUHLJQ MXULVGLFWLRQV� WHOOLQJO\�
WKLV FRQFHUQ ZDV WLHG WR WKH SRWHQWLDO WKDW VXFK DFWLRQ E\ 86
FRXUWV FRXOG ´UDLVH GHOLFDWH TXHVWLRQV RI IRUHLJQ UHODWLRQV ZKHQ
D IRUHLJQ VRYHUHLJQ LV WKH GHIHQGDQW�µ���
,Q LWV DQDO\VLV� WKH FRXUW DJUHHG ZLWK WKH 8QLWHG 6WDWHV WKDW

WKH JUDYDPHQ DSSURDFK ZDV WKH FRUUHFW RQH� WKRXJK LW GLG VR

���� ,G� DW ���²���
���� ,G� DW ����
���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 5HYHUVDO DW ��
2%% 3HUVRQHQYHUNHKU $* Y� 6DFKV� ��� 6� &W� ��� ������ �1R� ���������
���� ,G� DW ���
���� ,G� DW ���
���� ,G� DW ���
���� ,G� DW ���
���� ,G� DW �� �HPSKDVLV DGGHG��
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ZLWKRXW PHQWLRQ RI WKH JRYHUQPHQW·V SRVLWLRQ� LQVWHDG UHO\LQJ
RQ LWV UHDVRQLQJ IURP 1HOVRQ���� ,Q GLVFXVVLQJ LWV SUHYLRXV DQD�
O\WLFDO IUDPHZRUN� WKH FRXUW QRWHG WKDW LW GLG QRW SHUIRUP DQ
H[KDXVWLYH UHYLHZ RI HDFK FODLP� DV WKH 1LQWK &LUFXLW GLG LQ
2%%� EXW LQVWHDG� ´]HURHG LQ RQ WKH FRUH RI >WKH@ VXLW� � � � WKH
VRYHUHLJQ DFWV WKDW DFWXDOO\ LQMXUHG >WKH FODLPDQW@�µ��� 7KH
FRXUW WKHQ IRXQG WKH JUDYDPHQ RI WKH FRPSODLQDQW·V VXLW RF�
FXUUHG DEURDG� SUHFOXGLQJ WKH FRPPHUFLDO DFWLYLW\ H[FHSWLRQ
IURP DEURJDWLQJ LPPXQLW\���� 1RWDEO\� WKRXJK� LQ LWV ODVW FRP�
PHQW RQ WKH )6,$� WKH FRXUW SDUURWHG WKH 8QLWHG 6WDWHV· ´DUWIXO
SOHDGLQJµ ODQJXDJH E\ GHFODULQJ WKDW DQ\ DSSURDFK RWKHU WKDQ
WKH JUDYDPHQ VWDQGDUG ZRXOG DOORZ FUDIW\ SODLQWLIIV WR LPSHU�
PLVVLEO\ ´HYDGH WKH >)6,$·V@ UHVWULFWLRQV >RQ OLPLWLQJ MXULVGLF�
WLRQ RYHU IRUHLJQ VRYHUHLJQV�µ���
7KXV� ZKLOH QRW DOZD\V D SHUIHFW PDWFK LQ UDWLRQDOH� WKH FRXUW

KDV VKRZQ FRQVLGHUDEOH GHIHUHQFH WR WKH JRYHUQPHQW·V HQG SR�
VLWLRQV UHJDUGLQJ WKH )6,$·V FRPPHUFLDO DFWLYLWLHV H[FHSWLRQ�

%� 7KH ([SURSULDWLRQ ([FHSWLRQ
7KH )6,$·V H[SURSULDWLRQ H[FHSWLRQ SURYLGHV MXULVGLFWLRQ WR

WKH FRXUWV ZKHQ
ULJKWV LQ SURSHUW\ WDNHQ LQ YLRODWLRQ RI LQWHUQDWLRQDO ODZ
DUH LQ LVVXH DQG WKDW SURSHUW\ RU DQ\ SURSHUW\ H[�
FKDQJHG IRU VXFK SURSHUW\ LV SUHVHQW LQ WKH 8QLWHG
6WDWHV LQ FRQQHFWLRQ ZLWK D FRPPHUFLDO DFWLYLW\ FDUULHG
RQ LQ WKH 8QLWHG 6WDWHV E\ WKH IRUHLJQ VWDWH� RU WKDW
SURSHUW\ RU DQ\ SURSHUW\ H[FKDQJHG IRU VXFK SURSHUW\ LV
RZQHG RU RSHUDWHG E\ DQ DJHQF\ RU LQVWUXPHQWDOLW\ RI
WKH IRUHLJQ VWDWH DQG WKDW DJHQF\ RU LQVWUXPHQWDOLW\ LV
HQJDJHG LQ FRPPHUFLDO DFWLYLW\ LQ WKH 8QLWHG 6WDWHV>�@���

6XUSULVLQJO\� JLYHQ WKH VHQVLWLYH VXEMHFW PDWWHU RI WKH H[FHS�
WLRQ� WKH 6XSUHPH &RXUW KDV UDUHO\ DQDO\]HG WKH H[SURSULDWLRQ
H[FHSWLRQ���� 7KLV 1RWH ZLOO DQDO\]H WKH FRXUW·V UHFHQW³DQG RQ�

���� 2%% 3HUVRQHQYHUNHKU $* Y� 6DFKV� ��� 6� &W� ���� ��� �������
���� ,G�
���� ,G�
���� ,G�
���� �� 8�6�&� � �����D�����
���� 2QO\ IRXU 6XSUHPH &RXUW FDVHV FLWH WKH H[SURSULDWLRQ H[FHSWLRQ� %ROL�
YDULDQ 5HSXEOLF RI 9HQH]XHOD Y� +HOPHULFK 	 3D\QH ,QW·O 'ULOOLQJ &R�� ��� 6�
&W� ���� ������� 5HSXEOLF RI $XVWULD Y� $OWPDQQ� ��� 8�6� ��� ������� $UJHQ�
WLQH 5HSXEOLF Y� $PHUDGD +HVV 6KLSSLQJ &RUS�� ��� 8�6� ��� ������ �QRWDEO\�
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O\³GHFLVLRQ DGGUHVVLQJ WKLV H[FHSWLRQ LQ %ROLYDULDQ 5HSXEOLF RI
9HQH]XHOD Y� +HOPHULFK 	 3D\QH ,QW·O 'ULOOLQJ &R����
7KH GLVSXWH LQ %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD DURVH RXW RI

DQ DOOHJHG GHSULYDWLRQ RI +HOPHULFK·V³D 8QLWHG 6WDWHV FRUSR�
UDWLRQ³SURSHUW\ ULJKWV LQ LWV 9HQH]XHODQ VXEVLGLDU\ WKDW� LQ
HVVHQFH� GLVPDQWOHG +HOPHULFK·V YRWLQJ SRZHU� HIIHFWLYHO\ GH�
VWUR\HG LWV RZQHUVKLS� DQG IUXVWUDWHG LWV FRQWURO RYHU WKH VXE�
VLGLDU\ ZKHQ WKH 9HQH]XHODQ JRYHUQPHQW DOOHJHGO\ H[SURSULDW�
HG VDLG VXEVLGLDU\·V RLO ULJV���� $W LVVXH ZDV ZKHWKHU WKH H[SUR�
SULDWLRQ H[FHSWLRQ·V ODQJXDJH UHTXLULQJ D ´FDVH � � � LQ ZKLFK
ULJKWV LQ SURSHUW\ WDNHQ LQ YLRODWLRQ RI LQWHUQDWLRQDO ODZ DUH LQ
LVVXHµ��� PDQGDWHV RQO\ WKDW WKH FRPSODLQLQJ SDUW\ PDNH D
QRQIULYRORXV DUJXPHQW WKDW WKHLU FODLP IDOOV ZLWKLQ WKH H[FHS�
WLRQ���� ,Q RWKHU ZRUGV� ZKHWKHU WKH VXEVWDQWLYH HOHPHQWV RI WKH
H[FHSWLRQ³KHUH� WKDW D SURSHUW\ ULJKW ZDV DW LVVXH DQG ZDV
WDNHQ LQ YLRODWLRQ RI LQWHUQDWLRQDO ODZ³PXVW EH PHW DV D
WKUHVKROG WR FRQIHU MXULVGLFWLRQ XSRQ WKH FRXUWV���� %HORZ� WKH
'�&� &LUFXLW IRXQG RQO\ WKDW WKH IDFWV PD\ DPRXQW WR D WDNLQJ
RI SURSHUW\ LQ YLRODWLRQ RI LQWHUQDWLRQDO ODZ� DQG KHOG WKDW VR
ORQJ DV WKH FODLP PHW WKH ´¶H[FHSWLRQDOO\ ORZ EDU·µ RI EHLQJ QRQ�
IULYRORXV� WKHQ LW IHOO ZLWKLQ WKH H[FHSWLRQ·V VFRSH����
7KH JRYHUQPHQW·V DUJXPHQW ZDV WZRIROG� ILUVW� UHO\LQJ RQ

SUHFHGHQW� LW DUJXHG WKDW WKH ´VXEVWDQWLYH TXHVWLRQ RI LPPXQL�
W\ PXVW EH UHVROYHG DW WKH RXWVHW RI WKH FDVH�µ��� 7KLV KLJK
EDU���� WKH JRYHUQPHQW DUJXHG� UHIOHFWHG &RQJUHVV· LQWHQW WR
OLPLW WKH VFRSH RI WKH )6,$� SDUWLFXODUO\ EHFDXVH D VRYHUHLJQ·V
DFWLRQV UHJDUGLQJ SURSHUW\ ZLWKLQ LWV RZQ WHUULWRU\ DUH JHQHUDO�

WKLV LV WKH RQO\ FDVH LQ ZKLFK WKH 8QLWHG 6WDWHV GLG QRW ILOH DQ DPLFXV EULHI
LQ�� DQG 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ��� �������
���� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD� ��� 6� &W� DW �����
���� ,G� DW ����²���
���� �� 8�6�&� � �����D�����
���� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD� ��� 6� &W� DW �����
���� ,G�
���� ,G� DW �����
���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHUV DW
��� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD Y� +HOPHULFK 	 3D\QH ,QW·O 'ULOOLQJ &R��
��� 6� &W� ���� ������ �1R� ��������
���� ,W LV ZRUWK QRWLQJ WKDW WZR IRUPHU 6WDWH 'HSDUWPHQW DWWRUQH\V ILOHG DQ
DPLFXV EULHI DUJXLQJ WKDW WKLV KLJK EDU ZRXOG� LQ IDFW� IUXVWUDWH WKH SXUSRVH RI
WKH )6,$·V H[SURSULDWLRQ H[FHSWLRQ� %ULHI RI )RUPHU 6WDWH 'HSDUWPHQW $WWRU�
QH\V -RKQ 1RUWRQ 0RRUH DQG (GZLQ '� :LOOLDPVRQ DV $PLFL &XULDH LQ 6XS�
SRUW RI 5HVSRQGHQW DW ��� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD Y� +HOPHULFK 	
3D\QH ,QW·O 'ULOOLQJ &R�� ��� 6� &W� ���� ������ �1R� ��������
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O\ OHIW ´IUHH RI LQWHUIHUHQFH E\ WKH FRXUWV RI DQRWKHU QDWLRQ�µ���
7KH JRYHUQPHQW FRQWLQXHG WKDW� ZLWKRXW WKH VXEVWDQWLYH GH�
WHUPLQDWLRQ DW WKH RXWVHW RI WKH SURFHHGLQJV� WKH FDVH FRXOG
WKHQ RQO\ UDLVH LVVXHV RI WKH GRPHVWLF ODZ RI WKH IRUHLJQ VRYHU�
HLJQ RU LW ZRXOG EH LQVXIILFLHQWO\ FRQQHFWHG WR WKH 86 WR ZDU�
UDQW D JUDQW RI MXULVGLFWLRQ LQ 86 FRXUWV���� 7R KROG RWKHUZLVH�
WKH DUJXPHQW ZHQW� FRXOG OHDG WR DQ DIIURQW RQ WKH IRUHLJQ VRY�
HUHLJQ·V GLJQLW\ DQG XSVHW WKH ´FRPLW\ EHWZHHQ QDWLRQV�µ���
6HFRQG� WKH JRYHUQPHQW DUJXHG WKDW E\ JUDQWLQJ MXULVGLFWLRQ

EDVHG RQ WKH FODLP·V IULYRORXVQHVV� WKH '�&� &LUFXLW PLVFRQ�
VWUXHG WKH ´DULVLQJ XQGHUµ��� UHTXLUHPHQW RI IHGHUDO TXHVWLRQ
MXULVGLFWLRQ���� 7KH LVVXH ZLWK DSSO\LQJ WKLV VWDQGDUG ZDV WKDW
LW ´VHSDUDWH>G@ WKH MXULVGLFWLRQDO LQTXLU\ IURP � � � >DQ@ H[DPLQD�
WLRQ RI WKH OHJDO VXIILFLHQF\ RI WKH SODLQWLII·V FODLPµ� D VHSDUDWLRQ
WKDW ZRXOG EH LQ GLUHFW FRQIOLFW ZLWK )6,$ MXULVSUXGHQFH UHTXLU�
LQJ WKDW WKH VXEVWDQWLYH HOHPHQWV RI DQ H[FHSWLRQ EH PHW����
7KH JRYHUQPHQW FRQWHQGHG WKDW WKLV VHSDUDWLRQ RI LQTXLULHV
WKXV PDGH WKH IHGHUDO�TXHVWLRQ VWDWXWH DQG IULYROLW\ VWDQGDUG
LQDSSOLFDEOH WR WKH )6,$����
7KH FRXUW DJUHHG ZLWK WKH JRYHUQPHQW·V SRVLWLRQ WKDW D QRQ�

IULYRORXV FODLP ZDV LQVXIILFLHQW WR FRQIHU MXULVGLFWLRQ XQGHU WKH
H[SURSULDWLRQ H[FHSWLRQ���� ,Q GRLQJ VR� WKH FRXUW UHOLHG RQ WKH
VWDWXWH·V UHTXLUHPHQW WKDW SURSHUW\ EH WDNHQ LQ YLRODWLRQ RI LQ�
WHUQDWLRQDO ODZ� H[SUHVV ODQJXDJH WKDW� LQ WKH FRXUW·V YLHZ�
´ZRXOG QRUPDOO\ IRUHVHH D MXGLFLDO GHFLVLRQ RQ WKH MXULVGLFWLRQDO
PDWWHU�µ��� 7KH FRXUW DOVR IRXQG VXSSRUW IRU LWV SRVLWLRQ LQ SUHF�
HGHQW� QRWLQJ WKDW LQ 3HUPDQHQW 0LVVLRQ RI ,QGLD WR 8QLWHG 1D�
WLRQV Y� &LW\ RI 1HZ <RUN� WKH FRXUW JUDQWHG MXULVGLFWLRQ QRW EH�

���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHUV�
VXSUD QRWH ���� DW ���
���� ,G� DW ���
���� ,G� DW ���
���� �� 8�6�&� � �����
���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHUV�
VXSUD QRWH ���� DW ���
���� ,G� DW ��� VHH 9HUOLQGHQ %�9� Y� &HQWUDO %DQN RI 1LJHULD� ��� 8�6� ����
���²�� �������
���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH 6XSSRUWLQJ 3HWLWLRQHUV�
VXSUD QRWH ���� DW ���
���� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD Y� +HOPHULFK 	 3D\QH ,QW·O 'ULOOLQJ
&R�� ��� 6� &W� ����� ���� �������
���� ,G� DW �����
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FDXVH RI D QRQIULYRORXV DUJXPHQW EXW EHFDXVH SURSHUW\ ULJKWV
ZHUH ´¶GLUHFWO\ LPSOLFDWHG·µ LQ WKH FDVH����
)XUWKHU� WKH FRXUW HPSKDVL]HG WKH LPSRUWDQFH RI PDLQWDLQLQJ

LQWHUQDWLRQDO FRPLW\� WKDW WKH )6,$ ZDV HQDFWHG WR UHIOHFW WKH
SUHYDLOLQJ VWDQGDUGV LQ LQWHUQDWLRQDO ODZ� DQG� PRVW QRWDEO\�
WKH 6WDWH 'HSDUWPHQW·V YLHZV RQ VRYHUHLJQ LPPXQLW\� WR ZKLFK
WKH FRXUW ´KDV SDLG VSHFLDO DWWHQWLRQ�µ��� %HFDXVH WKH SURSHUW\
DW LVVXH EHORQJHG WR WKH VXEVLGLDU\� D 9HQH]XHODQ QDWLRQDO� WKH
FRXUW UHDVRQHG WKDW 9HQH]XHOD·V DOOHJHG H[SURSULDWLRQ ZDV WKH
VRUW RI VRYHUHLJQ DFWLRQ WKDW WKH )6,$ ZDV GHVLJQHG WR SURYLGH
LPPXQLW\ IRU����
)LQDOO\� WKH FRXUW DJUHHG WKDW WKH IHGHUDO�TXHVWLRQ VWDWXWH���

ZDV DQ LOO�ILWWLQJ DQDORJ\ IRU WKH H[SURSULDWLRQ H[FHSWLRQ���� ,Q
IDFW� WKH FRXUW IRXQG D EHWWHU� LI VWLOO QRW ´SDUWLFXODUO\ KHOSIXO�µ
DQDORJ\ LQ WKH GLYHUVLW\ MXULVGLFWLRQ VWDWXWH���� QRWLQJ WKH VXE�
VWDQWLYH UHTXLUHPHQW RI GLIIHULQJ FLWL]HQVKLS QHFHVVLWDWHV D
ILQGLQJ WKDW WKH ´SDUWLHV DUH LQ IDFW GLYHUVH� QRW VLPSO\ ZKHWKHU
WKH\ DUH DUJXDEO\ VR�µ��� ,Q FORVLQJ LWV RSLQLRQ� WKH FRXUW UHLWHU�
DWHG WKH VLPLODU QHHG IRU GHWHUPLQLQJ D IRUHLJQ VRYHUHLJQ·V LP�
PXQLW\ GHIHQVH DW WKH RXWVHW RI WKH DFWLRQ����

,9� 29(5:+(/0,1* '()(5(1&( $1' 327(17,$/ )8785(
,668(6
7KH DQDO\VLV RI WKH DERYH FDVHV FDQ OHDG WR RQO\ RQH FRQFOX�

VLRQ UHJDUGLQJ WKH GHIHUHQFH VKRZQ WR WKH H[HFXWLYH RQFH D FDVH
EURXJKW XQGHU WKH )6,$ UHDFKHV WKH 6XSUHPH &RXUW� ,Q D ZRUG�
RYHUZKHOPLQJ� :KLOH WKLV KDV \HW WR VHULRXVO\ LPSDLU WKH DFW·V
REMHFWLYHV� ORRPLQJ FDVHV QRZ EHIRUH WKH 6XSUHPH &RXUW OHDYH
RSHQ WKH SRVVLELOLW\ IRU D MXGLFLDO RYHUZULWH WKDW FRXOG PDUN D
UHWXUQ WR WKH SROLWLFDOO\ PRWLYDWHG SUH�)6,$ LPPXQLW\ UHJLPH
IRU LPPXQLW\ GHWHUPLQDWLRQV�

���� ,G� �TXRWLQJ 0LVVLRQ RI ,QGLD WR 8QLWHG 1DWLRQV Y� &LW\ RI 1HZ <RUN�
��� 8�6� ���� ��� ��������
���� ,G� DW ����²���
���� ,G� DW �����
���� �� 8�6�&� � �����
���� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD� ��� 6� &W� DW �����
���� �� 8�6�&� � �����
���� %ROLYDULDQ 5HSXEOLF RI 9HQH]XHOD� ��� 6� &W� DW �����
���� ,G� DW �����
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$� 7KH /HYHO RI 'HIHUHQFH 6KRZQ WR WKH ([HFXWLYH
$FURVV WKH VSHFWUXP RI FDVHV DQDO\]HG� WKH 6XSUHPH &RXUW

EURNH ZLWK WKH H[HFXWLYH·V VXJJHVWLRQ RQO\ RQFH� LQ 5HSXEOLF RI
$XVWULD Y� $OWPDQQ���� +RZHYHU� HYHQ WKDW GHFLVLRQ ZDV KHDYLO\
TXDOLILHG DQG SURYLGHG WKDW WKH 6WDWH 'HSDUWPHQW·V RSLQLRQV
´PLJKW ZHOO EH HQWLWOHG WR GHIHUHQFHµ LQ VSHFLILF FDVHV DV RS�
SRVHG WR WKH VFRSH RI WKH )6,$ LQ WKH DEVWUDFW DV DQDO\]HG LQ
WKDW FDVH���� ,W LV GLIILFXOW WR VTXDUH WKLV EURDG DQG QHDU�
XQLIRUP DOLJQPHQW ZLWK WKH H[HFXWLYH ZLWK WKH FRXUW·V FRPPRQ
UHIUDLQ WKDW &RQJUHVV LQWHQGHG WR ´WUDQVIHU>@ ¶SULPDU\ UHVSRQ�
VLELOLW\ IRU LPPXQLW\ GHWHUPLQDWLRQV IURP WKH ([HFXWLYH WR WKH
-XGLFLDO EUDQFK�·µ��� ,W LV VLPLODUO\ GLIILFXOW WR UHFRQFLOH ZLWK WKH
FRQFHUQV DERXW DG KRF H[HFXWLYH GHFLVLRQV WKDW OHG &RQJUHVV WR
HQDFW WKH )6,$� ,Q HVVHQFH� PXFK RI WKH 7DWH /HWWHU UHJLPH DS�
SHDUV WR OLYH RQ� %\ URXWLQHO\ DFTXLHVFLQJ WR WKH H[HFXWLYH·V DU�
JXPHQWV� WKH FRXUW KDV OHIW WKH MXGLFLDU\ YXOQHUDEOH WR� DQG DU�
JXDEO\ PRUH FRQFHUQHG ZLWK� WKH LQIOXHQFH RI WKH H[HFXWLYH·V
SROLWLFDO FRQVLGHUDWLRQV WKDQ DQ DGKHUHQFH WR WKH XQLIRUP DS�
SOLFDWLRQ RI WKH ODZ�
7KHVH LQFRQJUXLWLHV DOO EXW GHPDQG D PRUH VNHSWLFDO MXGLFLDU\

WKDW LV ZLOOLQJ WR EUHDN ZLWK WKH H[HFXWLYH LQ DQ HIIRUW WR PDLQ�
WDLQ &RQJUHVV· LQWHQW LQ HQDFWLQJ WKH )6,$� $V ZLOO EH GLVFXVVHG
EHORZ� D FDVH WKDW LV FXUUHQWO\ DZDLWLQJ D GHFLVLRQ RQ LWV ZULW RI
FHUWLRUDUL WR WKH 6XSUHPH &RXUW LOOXPLQDWHV WKH QHHG IRU DQ DF�
WLYH� PXVFXODU MXGLFLDU\ WR SUHVHUYH WKH )6,$ UHJLPH LQ D ZD\
WKDW FRPSRUWV ZLWK LWV H[SUHVV SXUSRVH�

%� 3KLOOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\ DQG WKH 3RWHQWLDO
*XWWLQJ RI WKH )6,$
6LPLODU WR WKH IDFWV RI $OWPDQQ� DW LVVXH LQ 3KLOOLSS Y� )HGHUDO

5HSXEOLF RI *HUPDQ\³FXUUHQWO\ DZDLWLQJ WKH 6XSUHPH &RXUW·V
GHFLVLRQ ZKHWKHU WR JUDQW FHUWLRUDUL³LV WKH RZQHUVKLS RI DUW�
ZRUN FXUUHQWO\ LQ WKH SRVVHVVLRQ RI *HUPDQ\ WKDW ZDV WDNHQ E\
WKH 1D]LV LQ WKH OHDG XS WR :RUOG :DU ,,���� 7KH '�&� &LUFXLW
KHOG� LQWHU DOLD� WKDW WKH H[SURSULDWLRQ H[FHSWLRQ DSSURSULDWHO\

���� 5HSXEOLF RI $XVWULD Y� $OWPDQQ� ��� 8�6� ���� ��� �������
���� ,G� DW ���²���
���� -DP Y� ,QW·O )LQ� &RUS�� ��� 6� &W� ���� ��� ������ �TXRWLQJ $OWPDQQ�
��� 8�6� DW �����
���� 3KLOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� ��� �'�&� &LU�
������
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UHMHFWHG *HUPDQ\·V PRWLRQ WR GLVPLVV��� DQG WKHQ GHQLHG D SHWL�
WLRQ WR UHKHDU WKH FDVH HQ EDQF���� *HUPDQ\ KDV ILOHG D ZULW RI
FHUWLRUDUL WR WKH 6XSUHPH &RXUW DV RI -XO\ ���� WKDW SUHVHQWV
WZR TXHVWLRQV� WKH UHOHYDQW RQH EHLQJ ZKHWKHU WKH GRFWULQH RI
LQWHUQDWLRQDO FRPLW\ LV XQDYDLODEOH ZKHQ WKH FDVH LQYROYHV VXE�
VWDQWLDO KLVWRULFDO DQG SROLWLFDO VLJQLILFDQFH WR WKH IRUHLJQ VRY�
HUHLJQ���� 7KH 6XSUHPH &RXUW KDV IDPRXVO\ GHILQHG ´LQWHUQD�
WLRQDO FRPLW\µ DV

QHLWKHU D PDWWHU RI DEVROXWH REOLJDWLRQ � � � QRU RI PHUH
FRXUWHV\ DQG JRRG ZLOO XSRQ WKH RWKHU� %XW LW LV WKH
UHFRJQLWLRQ ZKLFK RQH QDWLRQ DOORZV ZLWKLQ LWV WHUULWRU\
WR WKH OHJLVODWLYH� H[HFXWLYH� RU MXGLFLDO DFWV RI DQRWKHU
QDWLRQ� KDYLQJ GXH UHJDUG ERWK WR LQWHUQDWLRQDO GXW\
DQG FRQYHQLHQFH� DQG WR WKH ULJKWV RI LWV RZQ FLWL]HQV� RU
RI RWKHU SHUVRQV ZKR DUH XQGHU WKH SURWHFWLRQ RI LWV
ODZV����

7KLV GHILQLWLRQ·V IRFXV RQ ´DFWVµ VHHPLQJO\ UHPRYHV WKH GRF�
WULQH IURP DSSO\LQJ WR VRYHUHLJQ LPPXQLW\���� ZKLFK WKH )6,$
SUHVXPSWLYHO\ JUDQWV WR IRUHLJQ QDWLRQV XQOHVV WKHLU DFWLRQV³
JHQHUDOO\ FRPPHUFLDO DFWLRQV³IDOO LQWR RQH RI WKH DFW·V H[FHS�
WLRQV���� 6WLOO� E\ SUHVHQWLQJ WKH TXHVWLRQ WR WKH FRXUW� LW LV QRW D
VWUHWFK WR WKLQN WKDW *HUPDQ\·V ODZ\HUV DUH DWWHPSWLQJ WR FDS�
LWDOL]H RQ WKH EURDG GHIHUHQFH VKRZQ WR WKH H[HFXWLYH DQG HQ�
VKULQH D QHZ GHIHQVH IURP WKH )6,$·V QDUURZ LPPXQLW\ H[FHS�
WLRQV LQ WKH MXULVSUXGHQFH³D GHIHQVH WKDW ZRXOG HQWLUHO\ GH�
IHDW WKH DFW·V SXUSRVH�
*HUPDQ\ LV LQ HIIHFW DVNLQJ WKH FRXUW WR DOORZ WKH H[HFXWLYH

WR HQWHUWDLQ DQG H[SUHVV SROLWLFDO FRQVLGHUDWLRQV ZKHQ FDVHV
DUH EURXJKW XQGHU WKH )6,$� 7KLV H[DFW VFHQDULR ZDV RQH RI WKH
YHU\ UHDVRQV &RQJUHVV FKRVH WR HQDFW WKH DFW DQG HPSRZHU WKH
FRXUWV WR PDNH ILQDO GHFLVLRQV RQ LPPXQLW\���� 7KLV GLG QRW VWRS

���� ,G� DW ����
���� 3KLOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� �'�&� &LU�
������
���� 3KLOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� �'�&� &LU�
������ SHWLWLRQ IRU FHUW� ILOHG �8�6� 2FW� ��� ����� �1R� ��������
���� +LOWRQ Y� *X\RW� ��� 8�6� ���� ���²�� �������
���� :LOOLDP 6� 'RGJH� ,QWHUQDWLRQDO &RPLW\ LQ $PHULFDQ /DZ� ��� &2/80�
/� 5(9� ����� ���� �������
���� �� 8�6�&� � �����
���� 6DPDQWDU Y� <RXVXI� ��� 8�6� ���� ��� ������ �TXRWLQJ $OWPDQQ� ���
8�6� DW �����
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WKH JRYHUQPHQW IURP ILOLQJ DQ DPLFXV EULHI ZLWK WKH '�&� &LU�
FXLW DUJXLQJ WKDW D FRPLW\ DEVWHQWLRQ ZDV DYDLODEOH LQ WKLV
FDVH���� 7KH JRYHUQPHQW DQDORJL]HG FRPLW\ WR D QXPEHU RI RWKHU
IHGHUDO FRPPRQ ODZ DEVWHQWLRQ GRFWULQHV� EXW PRVW IRUFHIXOO\
SUHVVHG LWV SRVLWLRQ EDVHG RQ WKH FRXUW·V RZQ ODQJXDJH LQ 5H�
SXEOLF RI $XVWULD Y� $OWPDQQ� LQ ZKLFK LW OHIW RSHQ WKH SRVVLELO�
LW\ RI FRXUWV GHFOLQLQJ WR H[HUFLVH MXULVGLFWLRQ DW WKH 8QLWHG
6WDWHV· XUJLQJ���� 7KH DPLFDV ZHQW RQ WR GLVWLQJXLVK D PRUH UH�
FHQW GHFLVLRQ� 5HSXEOLF RI $UJHQWLQD Y� 10/ &DSLWDO� /WG�� LQ
ZKLFK WKH FRXUW VDLG WKDW D IRUHLJQ VRYHUHLJQ·V LPPXQLW\ GH�
IHQVH GHSHQGV HQWLUHO\ RQ WKH )6,$·V WH[W E\ SRLQWLQJ WR D IRRW�
QRWH LQ WKDW RSLQLRQ VWDWLQJ WKDW FRPLW\ FDQ EH WDNHQ LQWR FRQ�
VLGHUDWLRQ ZKHQ GHILQLQJ WKH VFRSH RI GLVFRYHU\���� ,QFUHDVLQJ
WKH LPSRUWDQFH RI UHVROYLQJ WKLV LVVXH LV WKH H[LVWHQFH RI D FXU�
UHQW VSOLW EHWZHHQ WKH 6HYHQWK DQG '�&� &LUFXLWV� WKH IRUPHU
DOORZHG IRU D FRPLW\ DEVWHQWLRQ ZKLOH WKH ODWWHU GLG QRW���� %H�
IRUH GHFLGLQJ ZKHWKHU WR JUDQW FHUWLRUDUL� WKH 6XSUHPH &RXUW
KDV DVNHG WKH 6ROLFLWRU *HQHUDO WR ILOH DQ DPLFXV EULHI IXUWKHU
GHWDLOLQJ WKH 8QLWHG 6WDWHV· RSLQLRQV RQ WKH LVVXH����
6KRXOG WKH 6XSUHPH &RXUW VLGH ZLWK WKH DSSHOODQWV LQ 3KLO�

OLSS� LW ZRXOG H[SDQG WKH GRFWULQH RI LQWHUQDWLRQDO FRPLW\ IURP
JUDQWLQJ D SUHVXPSWLRQ RI LPPXQLW\��� WKDW FDQ WKHQ EH GHIHDW�
HG E\ RQH RI WKH )6,$·V H[FHSWLRQV� WR DQ DIILUPDWLYH GHIHQVH WR
WKH DSSOLFDWLRQ RI WKRVH H[FHSWLRQV� 7KLV LV WKH HQG UHVXOW RI D
MXGLFLDU\ WKDW KDV RYHUZKHOPLQJO\ DOORZHG WKH H[HFXWLYH WR LQ�
IRUP DQG LQIOXHQFH LWV LPPXQLW\ GHFLVLRQV PDGH XQGHU WKH
)6,$� ,I DOORZHG� WKLV QHZ GHIHQVH ZRXOG HVVHQWLDOO\ JXW WKH
)6,$·V SXUSRVH DQG UHWXUQ LW WR WKH 7DWH /HWWHU UHJLPH FKDUDF�
WHUL]HG E\ D ODFN RI DQ\ VDOLHQW FRQVLVWHQF\ DQG VXEMHFW WR WKH
ZKLPV RI WKH H[HFXWLYH EUDQFK·V SROLWLFDO FDSULFH� ,Q UHFRJQLWLRQ
RI WKH GDQJHU DQG FRQIOLFW ZLWK &RQJUHVV· LQWHQW VKRXOG VXFK D

���� %ULHI IRU WKH 8QLWHG 6WDWHV DV $PLFXV &XULDH LQ 6XSSRUW RI 5HKHDULQJ
(Q %DQF DW �� 3KLOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� �'�&�
&LU� ����� �1R� ���������
���� ,G� DW �²��
���� ,G� DW ��
���� 5HSO\ WR %ULHI LQ 2SSRVLWLRQ WR 3HWLWLRQ IRU :ULW RI &HUWLRUDUL� 3KLOLSS
Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� �'�&� &LU� ����� DW �²�� �1R�
��������
���� )HGHUDO 5HSXEOLF RI *HUPDQ\ Y� 3KLOLSS� 6&2786%/2*�
KWWSV���ZZZ�VFRWXVEORJ�FRP�FDVH�ILOHV�FDVHV�IHGHUDO�UHSXEOLF�RI�JHUPDQ\�Y�
SKLOLSS� �ODVW YLVLWHG 0D\ ��� ������
���� 6DXGL $UDELD Y� 1HOVRQ� ��� 8�6� ���� ��� �������
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GHIHQVH EH DOORZHG� WKH FRXUW VKRXOG HLWKHU UHMHFW FHUWLRUDUL LQ
UHJDUGV WR WKH FRPLW\ TXHVWLRQ RU� PRUH IDYRUDEO\� LW VKRXOG
WDNH WKH RSSRUWXQLW\ WR UHDVVHUW LWV SULPDF\ LQ LPPXQLW\ GHFL�
VLRQV DQG UHMHFW WKLV EURDG JUDQW RI GLVFUHWLRQ WR WKH H[HFXWLYH�

&21&/86,21
$V D ZKROH� WKH )6,$ KDV EHHQ D VXFFHVV DQG VWUXFN D FDUHIXO�

QDUURZ EDODQFH EHWZHHQ GHQ\LQJ LPPXQLW\ WR IRUHLJQ VRYHU�
HLJQV ZKHQ WKH\ DFW LQ FDSDFLWLHV WKDW VKRXOG QRW EH SURWHFWHG
DQG DQ LQWHUHVW LQ PDLQWDLQLQJ VWURQJ IRUHLJQ UHODWLRQV� $W WKH
VDPH WLPH� WKH 6XSUHPH &RXUW KDV PDLQWDLQHG D EURDG DYHQXH
IRU WKH H[HFXWLYH EUDQFK WR LQIOXHQFH LPPXQLW\ GHFLVLRQV VHHP�
LQJO\ LQ FRQIOLFW ZLWK &RQJUHVV· H[SUHVVHG LQWHQW LQ SDVVLQJ WKH
DFW����
7KLV VLJQLILFDQW GLVFUHWLRQ KDV OHG WR D SHQGLQJ ZULW RI FHUWLR�

UDUL��� EHIRUH WKH FRXUW WKDW FRXOG� LQ HVVHQFH� GHPROLVK WKH
)6,$·V QDUURZ H[FHSWLRQV DQG PDUN D UHWXUQ WR WKH DG KRF UH�
JLPH WKDW FKDUDFWHUL]HG VRYHUHLJQ LPPXQLW\ GHFLVLRQV SULRU WR
WKH DFW·V SDVVLQJ� 7KRVH IOH[LEOH VWDQGDUGV DUH DV XQZRUNDEOH
QRZ DV WKH\ ZHUH SULRU WR ����� DQG� WKHUHIRUH� WKH FRXUW VKRXOG
HLWKHU UHIXVH FHUWLRUDUL RU� PRUH IDYRUDEO\� DFFHSW LW DQG VWURQJ�
O\ UHFODLP LWV SRZHU RYHU LPPXQLW\ GHFLVLRQV DQG SDUH EDFN LWV
VKRZLQJV RI GHIHUHQFH WR WKH H[HFXWLYH�

0LFKDHO &RRSHU


���� 6HH �� 8�6�&� � �����
���� 3KLOLSS Y� )HGHUDO 5HSXEOLF RI *HUPDQ\� ��� )��G ���� �'�&� &LU�
������ SHWLWLRQ IRU FHUW� ILOHG �8�6� 2FW� ��� ����� �1R� ��������


 %�$�� 7KH 8QLYHUVLW\ RI 0LFKLJDQ ������� -�'�� %URRNO\Q /DZ 6FKRRO
�H[SHFWHG ������ (GLWRU�LQ�&KLHI� %URRNO\Q -RXUQDO RI ,QWHUQDWLRQDO /DZ
�����²���� , ZRXOG OLNH WR WKDQN WKH XQLIRUPO\ H[FHOOHQW SURIHVVRUV DW %URRN�
O\Q /DZ� SDUWLFXODUO\ 3URIHVVRUV 5RELQ (IIURQ DQG -XOLDQ $UDWR IRU WKHLU
JXLGDQFH DQG VXSSRUW� +DQQDK 6DURNLQ DQG $ELJD\OH (ULFNVRQ PXVW DOVR EH
WKDQNHG IRU WKHLU HIIRUWV LQ VKDSLQJ WKLV 1RWH DQG WKHLU GHGLFDWLRQ WR WKH
-RXUQDO� , DOVR ZDQW WR WKDQN .DWKHULQH 7HQJ DQG $ODQQD 3KLOOLSV� ZLWKRXW
ZKRP , ZRXOG QRW KDYH VXUYLYHG �/� 7KH VDPH PXVW EH VDLG RI 5DFKHO /LHE�
ZKR ZDV LQVWUXPHQWDO LQ SUHVHUYLQJ P\ VDQLW\ ZLWK VRXQG DGYLFH DQG HQ�
FRXUDJHPHQW� $GGLWLRQDO WKDQNV WR $OH[DQGUD %ODLU� D IULHQG� FRQILGDQWH� DQG
HGLWRU ZLWKRXW SHHU� )LQDOO\� D VSHFLDO DQG VLQFHUH WKDQN \RX WR P\ SDUHQWV
IRU WKHLU XQHTXLYRFDO� SHUVLVWHQW VXSSRUW DQG EHOLHI³ZLWKRXW WKHP� QRQH RI
WKLV ZRXOG KDYH EHHQ SRVVLEOH� $OO HUURUV RU RPLVVLRQV DUH P\ RZQ�
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