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Emily Frances Musson�

Many female inmates have suffered trauma by way of
interpersonal violence, which often precipitates mental health
issues as well as criminal behavior later in life. Eighth Amendment
jurisprudence dictates that they are entitled to adequate mental
health treatment while incarcerated. Despite an influx of female
inmates and the number of those requiring treatment, mental health
programs in penal institutions have been designed to serve the needs
of incarcerated men. Meanwhile, psychosocial scholarship has
determined that mental health treatment needs to be informed by
offenders� common experiences as women and victims of gender-
based violence (gender-responsive), as well as survivors of trauma
(trauma-informed) to be effective. Trauma-informed and gender-
responsive mental health treatment has been proven to increase
institutional security and contribute to the rehabilitative function of
incarceration, reducing recidivism. The failure to reform
correctional mental health care to take trauma and gender into
account rises to the level of deliberate indifference to the serious
medical needs of female inmates. This article further considers that
a combination of inconsistent standards, procedural barriers, and
institutional insolvency preclude inmates from vindicating their
rights, and concludes that legislative action appropriating the
necessary funding is their only hope.
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Prisoners in the United States, 1� �E�L	� M�	RIX �2�, ��1 %200�&�

12 �unn �� �unn, 21� �� �u��� �d 1100, 1122 %M��� �l� 201�& Feliciano,
1� �� �u��� 2d a� 208 Coleman, �12 �� �u��� a� 1�01 Madrid �� �o
e!, 88� ��

�u��� 11��, 12�� %N��� �al� 1���&�
1� Feliciano, 1� �� �u��� 2d a� 20� %�uo�in� Estelle, �2� U��� a� 102& 

Madrid, 88� �� �u��� a� 12�� Hutchings, �01 �� �u��� a� 1280 %�uo�in� �a
��ell

�� �au�
ron, �2� ��2d �0�, �0� %8�
 �ir� 1�80&&�
1� �ar
er �� Brennan, �11 U��� 82�, 8�2 %1���& Dunn, 21� �� �u��� �d a�

1121 Feliciano, 1� �� �u��� 2d a� 20� Coleman, �12 �� �u��� a� 12�8 �u�an

�er
an, Prison Litigation Reform Act: Prison Reform Litigation Acts, 2� �E��

�EN	-� REP� 2��, 2�� %2012& Mar�c
ke, supra no�e 10, a� �01 Joanna E� �aul,

This Game is Rigged: The Unequal Protection of our Mentally-Ill Incarcerated
Women, � �M� U� MO�� �M� �2, �� %200�&�

1� Dunn, 21� �� �u��� �d a� 1121 %ci�in� Estelle, �2� U��� a� 10�& Feliciano,
1� �� �u��� 2d a� 20� Coleman, �12 �� �u��� a� 12��'�8 �er
an, supra no�e

1�, a� 2�� Mar�c
ke, supra no�e 10, a� �02 "ea�
er
ead, supra no�e 11, a� ���

%ci�in� Youn��er� �� Ro
eo, ��� U��� �0�, �1� %1�82&&�
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�ro�ide ade�ua�e �ro�i�ion��1� 	
e �u�re
e �our�-� 
oldin� in

Estelle v. Gamble laid ou� �
e le�al ��andard �o�ernin� �
e ade�uacy

of �
o�e �ro�i�ion��1�

	
e �lain�iff in Estelle �rou�
� a ci�il �ui� under �2 U�����

�ec�ion 1�8� alle�in� inade�ua�e �rea�
en� of a �ack in�ury 
e

�u��ained durin� a �ri�on work a��i�n
en� w
ile incarcera�ed�18 On

a��eal, �
e Uni�ed ��a�e� �our� of ���eal� for �
e �if�
 �ircui�

re�er�ed and re
anded �
e �i��ric� �our� for �
e �ou�
ern �i��ric�

of 	e$a�-� di�
i��al for failure �o ��a�e a clai
�1� On cer�iorari, �
e

�u�re
e �our� announced �
e a��lica�le ��andard and re�er�ed in

fa�or of �
e �lain�iff� �ollowin� Estelle, a ��a�e ac�or-� failure �o

�ro�ide ade�ua�e 
edical care i� only co�ni!a�le under �2 U�����

1�8� if a cour� find� i� con��i�u�e� �deli�era�e indifference �o �eriou�


edical need� of �ri�oner���20 �l�
ou�
 a cour�e of �rea�
en� �
a�

i� �i
�ly no� �referred i� no� cruel and unu�ual �uni�

en�, �
e

Uni�ed ��a�e� �our� of ���eal� for �
e Ele�en�
 �ircui� 
a� 
eld �
a�

con��i�u�ionally ade�ua�e �rea�
en� re�uire� 
ore �
an �i
�ly

��o
e �rea�
en���21 Becau�e of �
e �u�re
e �our�-� failure �o

�ro�ide �rac�ical �uidance a� �o �
e defini�ion� of �ade�ua�e 
edical

care,� ��eriou� 
edical need,� and �deli�era�e indifference,� �
e�e

��andard� 
a�e �een incon�i��en�ly a��lied �o 
ore recen� Ei�
�


�
end
en� c
allen�e��22 �� a re�ul�, �
e �lack le��er law of

co�ni!a�le clai
� of cruel and unu�ual �uni�

en� 
a� de�elo�ed

dee� crack� �
rou�
 w
ic
 �oo 
any fe
ale offender� con�inue �o

fall�

1� See Feliciano, 1� �� �u��� 2d a� 20� Madrid, 88� �� �u��� a� 12�� 

�er
an, supra no�e 1�, a� 2�� Mar�c
ke, supra no�e 10, a� �02 "ea�
er
ead,

supra no�e 11, a� ��� %ci�in� Youngberg, ��� U��� a� �1�&�
1� Estelle, �2� U��� a� 10�'0��
18 Id� a� �8�
1� Id.
20 Id. a� 10� Dunn, 21� �� �u��� �d a� 1121 Coleman, �12 �� �u��� a� 12�8 

�effernan, supra no�e �, a� ��2 Mar�c
ke, supra no�e 10, a� ��0, �01'�0� 

"ea�
er
ead, supra no�e 11, a� ��� Ira P� Ro��in�, Criminal Law: Managed
Health Care in Prisons as Cruel and Unusual Punishment, �0 J� �RIM� L� *

�RIMINOLO�Y 1��, 20� %1���&�
21 Dunn, 21� �� �u��� a� 112� �ole
an �� �c
war!ene��er, �22 �� �u���

2d 882, 88� %E��� �al� 200�&�
22 Mar�c
ke, supra no�e 10, a� ��0 �aul, supra no�e 1�, a� ���
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B. Standards Applied to Lack of �Adequate Health Care�
Claims

"
ile �
e 
anda�e for ade�ua�e 
eal�
 care in correc�ional

facili�ie� wa� 
ade clear �y �
e �our�-� 
oldin� in Estelle, �
e

�oundarie� of �ade�ua�e 
eal�
 care� and �o�ern
en�-� le�al

o�li�a�ion �o �ro�ide i� re
ain unclear� 	o �
a� end, clai
� for

�iola�ion� of in
a�e�- Ei�
�
 �
end
en� ri�
�� are lar�ely �rou�
�

in federal cour� �ur�uan� �o �2 U����� �ec�ion 1�8�,2� �u��ec� �o

re��ric�ion� in �
e Pri�on Li�i�a�ion Refor
 �c��2� �ince �
e �our�-�

deci�ion in Estelle v. Gamble,2� i� 
a� �een �e��led law �
a� �
e

failure �o �ro�ide ade�ua�e 
eal�
 care �o �ri�oner� could ri�e �o �
e

le�el of cruel and unu�ual �uni�

en� if i� 
ee�� a ��andard of

deli�era�e indifference �o a �eriou� 
edical need�2� Bu�, �ecau�e

�
ere i� no clear and conci�e defini�ion of ��eriou� 
edical need� or

�deli�era�e indifference,� a��lica�ion 
a� run �
e �a
u��2�

�on�e�uen�ly, w
a� �
i� of�en 
ean� for offender� in need of

indi�iduali!ed 
en�al 
eal�
 care i� con�inued �ufferin��

2� �2 U����� / 1�8� %2012& see �ar
er �� Brennan, �11 U��� 82�, 8�1

%1���& Estelle, �2� U��� a� �� Union ��y� Jail In
a�e� �� �i Buono, �1� ��2d

�8�, �8� %�d �ir� 1�8�& Madrid �� �o
e!, 88� �� �u��� 11��, 11�� %N��� �al�

1���&�
2� See Pri�on Li�i�a�ion Refor
 �c�, 1� U����� / 1���e 18 U����� / ��2�

%2012&�
2� Estelle, �2� U��� a� �� %1���&�
2� �au�ala, supra no�e �, a� 10�'08 Mar�c
ke, supra no�e 10, a� �02�
2� Mar�c
ke, supra no�e 10, a� ��1� See, e.g., Peral�a �� �illard, ��� ���d

10��, 1081 %��
 �ir� 201�& %�� 
edical need i� �eriou� if failure �o �rea� i� will

re�ul� in 3�i�nifican� in�ury or �
e unnece��ary and wan�on inflic�ion of �ain�-�& 

�audreaul� �� Mun� of �ale
, Ma���, �2� ��2d 20�, 208 %1�� �ir� 1��0& %��


edical need i� 3�eriou�- if i� i� one �
a� 
a� �een dia�no�ed �y a �
y�ician a�


anda�in� �rea�
en�, or one �
a� i� �o o��iou� �
a� e�en a lay �er�on would ea�ily

reco�ni!e �
e nece��i�y for a doc�or-� a��en�ion��& Nance �� #elly, �12 ��2d �0�,

�0� %2d �ir� 1��0& %�	
e 3�eriou� 
edical need- re�uire
en� con�e
�la�e� a

condi�ion of ur�ency, one �
a� 
ay �roduce dea�
, de�enera�ion, or e$�re
e

�ain��& Mon
ou�
 ��y� �orr� In��� In
a�e� �� Lan!aro, 8�� ��2d �2�, ��� %�d

�ir� 1�8�& %�(")
ere denial or delay cau�e� an in
a�e �o �uffer a life�lon�


andica� or �er
anen� lo��, �
e 
edical need i� con�idered �eriou���&�
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1� ��eriou� Medical Need�

One of �
e e��en�ial ele
en�� of an in
a�e-� �ec�ion 1�8� clai


for lack of ade�ua�e 
eal�
 care in �enal in��i�u�ion� i� a 
edical

need �
a� wa� �ufficien�ly �eriou� �o warran� cour� in�er�en�ion in


a��er� 
i��orically deferred �o �ri�on �er�onnel�28 Unfor�una�ely,

�
e �u�re
e �our� did no� define �
i� �ar� of �
e �e���2� 	
e �i��ric�

�our� for �
e Ea��ern �i��ric� of �alifornia 
eld �
a� �(�)
e 3rou�ine

di�co
for�- �
a� re�ul�� fro
 incarcera�ion and w
ic
 i� 3�ar� of �
e

�enal�y �
a� cri
inal offender� �ay for �
eir offen�e� a�ain��

�ocie�y- doe� no� con��i�u�e a 3�eriou� 
edical need-���0 	
e cour�

wen� on �o a��ly �
e Uni�ed ��a�e� �our� of ���eal� for �
e Nin�


�ircui�-� ��andard re�uirin� �an in�ury �
a� a rea�ona�le doc�or or

�a�ien� would find i
�or�an� and wor�
y of co

en� or �rea�
en� 

�
e �re�ence of a 
edical condi�ion �
a� �i�nifican�ly affec�� an

indi�idual-� daily ac�i�i�ie� or �
e e$i��ence of c
ronic and

�u���an�ial �ain� �o �u���an�ia�e �
e ele
en� of a �eriou� 
edical

need� �1

	
e �er
 ��eriou� 
edical need� wa� defined �y �
e Uni�ed

��a�e� �our� of ���eal� for �
e �ir�� �ircui� %and a��lied in �
e

Ele�en�
 �ircui�& a� a need �re�iou�ly dia�no�ed �y a doc�or a�

re�uirin� �rofe��ional a��en�ion, or in �
e al�erna�i�e, one �
a� e�en

a rea�ona�le lay �er�on would �e a�le �o ea�ily reco�ni!e �
e

nece��i�y of �rofe��ional 
edical care��2 �ddi�ionally, �
e effec� of

�
e delay of nece��ary �rea�
en� can al�o �e de�er
ina�i�e of a

�eriou� 
edical need, �u� 
el�ful or de�ira�le �rea�
en�� are no�

28 Estelle, �2� U��� a� 10� Mar�c
ke, supra no�e 10, a� �0��
2� Mar�c
ke, supra no�e 10, a� �0� %ci�in� �red �o
en * Joel ��o�kin,

Inmates with Mental Disorders: A Guide to Law and Practice, 1� MEN	�L *

P�Y�I��L �I��BILI	Y L� REP� ���, ��1 %1��2&&�
�0 �ole
an �� "il�on, �12 �� �u��� 1282, 12�8 %E��� �al� 1���& %�uo�in�

Mc�uckin �� �
i�
, ��� ��2d 10�0, 10�� %��
 �ir� 1��2&&�
�1 Coleman, �12 �� �u��� a� 12�8 %�uo�in�McGuckin, ��� ��2d a� 10��'�0& 

Mar�c
ke, supra no�e 10, a� �10'11�
�2 �unn �� �unn, 21� �� �u��� �d 1100, 11�0 %M��� �l� 201�& �eliciano ��

�on!ale!, 1� �� �u��� 2d 1�1, 20� %��P�R� 1��8& %ci�in� �audreaul� �� Mun� of

�ale
, Ma��� �2� ��2d 20�, 208 %1�� �ir� 1��0&& Mar�c
ke, supra no�e 10, a� �0��
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�ufficien���� ��ecific dia�no�e� a��lied �y 
en�al 
eal�


�rofe��ional� are �i�en a �u���an�ial a
oun� of deference �y �
e

cour��, and are �
u�, of�en di��o�i�i�e��� �� a re�ul�, �(�)
e le�al

conclu�ion �
a� a 
edical condi�ion con��i�u�e� a �eriou� 
edical

need i� in�er�wined wi�
 a fac�ual de�er
ina�ion in
eren�ly

de�enden� on clinical findin������ �owe�er, relyin� on dia�no�i� �y

a 
en�al 
eal�
 �rofe��ional �o de�er
ine w
e�
er a �eriou� 
edical

need 
a� �een e��a�li�
ed i� �ro�le
a�ic���

E�en �ualified �rofe��ional� 
ay di�a�ree�� or 
ay re�i��

dia�no�in� an in
a�e if �
e �ri�on doe� no� 
a�e �
e re�ource� �o

�rea� 
er��8 �ur�
er, if ei�
er a 
en�al 
eal�
 �rofe��ional�� or �
e

correc�ional officer� ac�in� a� �a�ekee�er� di��ru�� �
e in
a�e-�

�inceri�y, �
e i� le�� likely �o �e dia�no�ed��0 In any ca�e, �
e

o��iou�ne�� of �
e need for �rea�
en� 
ay al�o �e e��a�li�
ed

�
rou�
 e�idence of a �
y�ical 
anife��a�ion in �
e for
 of �e
a�ior

�i!arre enou�
 �o aler� a rea�ona�le o��er�er��1 	
i� ��andard lea�e�

in
a�e� �ufferin� fro
 undia�no�ed 
en�al illne��e� �
a� do no�


anife�� bizarrely enough wi�
ou� recour�e��2

2� ��eli�era�e Indifference�

If an in
a�e i� a�le �o �ufficien�ly �
ow �
a� 
er 
edical need i�

�eriou� enou�
 �o warran� �udicial in�er�en�ion, �
e 
u�� �
en

de
on��ra�e �
a� correc�ional e
�loyee� �o�
 �
ould 
a�e �een and

�� Feliciano, 1� �� �u��� 2d a� 208 %ci�in� Gaudreault, �2� ��2d a� 208& 

Mar�c
ke, supra no�e 10, a� �0��
�� Mar�c
ke, supra no�e 10, a� �08'0� %ci�in� �o
en * ��o�kin, supra no�e

2�, a� ��1&�
�� Coleman, �12 �� �u��� a� 1�01�
�� Mar�c
ke, supra no�e 10, a� �2� %ci�in� �red �o
en, Captives Right to

Mental Health Care, 1� L� * P�Y��OL� REV� 1, 1�, 21 %1���&&�
�� Mar�c
ke, supra no�e 10, a� �2� %ci�in� �
ri��y P� Jo
n�on,Mental Health

Care Policies in Jail Systems: Suicide and the Eighth Amendment, �� U��� ��VI�

L� REV� 122�, 12�1 %2002&&�
�8 Mar�c
ke, supra no�e 10, a� �20 %ci�in� �o
en, supra no�e ��, a� 1, 21&�
�� Id. a� �21 %ci�in� �o
en, supra no�e ��, a� 1, 1�, 21&�
�0 Id. a� �2�'2��
�1 Id. a� �0� %ci�in� �o
en, supra no�e ��, a� 1, 1�&�
�2 Mar�c
ke, supra no�e 10, a� �10, �22'2� %ci�in� Jo
n�on, supra no�e ��,

a� 122�, 12�1&�
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ac�ually were aware of �uc
 need and were deli�era�ely indifferen�

�o i���� "
ile �
e �our� did no� define �deli�era�e indifference,�

�
ere i� �o
e �uidance indica�in� �
a� �only indifference �
a�

offend� de�elo�in� decency ��andard� �iola�e� �
e Ei�
�


�
end
en����� �� �uc
, �inad�er�en� failure�� do no� con��i�u�e a

�iola�ion of �
e Ei�
�
 �
end
en�,�� �u� �ar�ie� canno� e�ca�e

lia�ili�y �y 
erely failin� �o �erify fac�� �
a� �
ey ���ron�ly �u��ec��

are �rue��� �nd ye�, �
ere i� e�idence �
a� if a �ri�oner wa� no� ac�in�

�i!arrely enou�
, �
ey would �e �i
ilarly di�ad�an�a�ed in �
i�

re�ard� �� one wi�ne�� �u� i�, �(i)f a �a�ien� did no� en�a�e in �ery

fla�ran� �e
a�ior, a��re��i�e �iolen� �e
a�ior or �uicidal �e
a�ior,

�
ey could ��ay in �
a� cell for a lon� �eriod of �i
e, �u�� no�ody

�ay� 
uc
 a��en�ion���� In �uc
 ca�e�, �
e �uard� could �lau�i�ly

clai
 i� wa� an inad�er�en� o�er�i�
�, ne�a�in� any lia�ili�y for �
e

in
a�e-� �ufferin��

�ollowin� �
e �our�-� 
oldin� in Estelle,�8 �
e circui�� ��li� a� �o

w
e�
er �
e deli�era�e indifference ��andard �
ould �e �a�ed on

�u��ec�i�e or o��ec�i�e reckle��ne����� 	
e �u�re
e �our� re�ol�ed

�
i� di��u�e in 1�����0 	
e �our� 
eld %unani
ou�ly, �de��i�e ��ron�

difference� of o�inion��1& in Farmer v. Brennan �
a� deli�era�e

indifference �
ould �e defined �i
ilarly �o �
e way i� i� defined in

�� �a�ey �� Lewi�, 8�� �� �u��� 1���, 1�81 %�� �ri!� 1���& Mar�c
ke, supra
no�e 10, a� �11'12 "ea�
er
ead, supra no�e 11, a� ����

�� Mar�c
ke, supra no�e 10, a� �12 %ci�in� E��elle �� �a
�le, �2� U��� ��,

10� %1���&&�
�� Estelle, �2� U��� a� 10� �unn �� �unn, 21� �� �u��� �d 1100, 1121 %M���

�la� 201�& �au�ala, supra no�e �, a� 10��
�� Madrid �� �o
e!, 88� �� �u��� 11��, 12�� %N��� �al� 1���& �ole
an ��

"il�on, �12 �� �u��� 1282, 1�1� %E��� �al� 1���&�
�� Madrid, 88� �� �u��� a� 121��
�8 Estelle, �2� U��� a� ���
�� Mar�c
ke, supra no�e 10, a� �12 %ci�in� �onnie M� Mayer, Unique Mental

Health Needs of HIV-Infected Women Inmates: What Services Are Required
Under the Constitution and the Americans with Disabilities Act?, � "M� * M�RY�

J� "OMEN * L� 21�, 2�� %1���&&� 	
e �e�en�
 �ircui� a��lied an o��ec�i�e

��andard w
ile �
e Ele�en�
 �ircui� a��lied a �u��ec�i�e one� Mayer, supra no�e

��, a� 2��'�� n� 1�2'���
�0 Mar�c
ke, supra no�e 10, a� �1� Mayer, supra no�e ��, a� 2���
�1 �effernan, supra no�e �, a� �01�
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cri
inal �roceedin����2 	
i� defini�ion re�uire� �
a� officer� were

aware of an in
a�e-� �eriou� 
edical need and ye� di�re�arded,

i�nored, or refu�ed �o �ro�ide �
e nece��ary �rea�
en� for i���� 	
e

�u�re
e �our� �e� �
e ��andard for re�ui�i�e �cien�er of �
e �ri�on

official �ui�e 
i�
, �u��e��in� �
e officer �
u�� �o�
 �e aware of

fac�� fro
 w
ic
 �
e inference could �e drawn �
a� a �u���an�ial ri�k

of �eriou� 
ar
 e$i���, and 
e 
u�� al�o draw �
e inference����

�l�
ou�
 �o
e were �lea�ed wi�
 �
e re�ul� in Farmer,�� i� wa�
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INM�	E� REPOR	 200�, supra no�e 2, a� �'8 %�
owin� �
a� an e��i
a�ed �� �ercen�

of ��a�e �ri�oner� wi�
 a 
en�al 
eal�
 �ro�le
 were �iolen� recidi�i��� �u� only

�� �ercen� of �
o�e wi�
ou� a 
en�al 
eal�
 concern& Jailing People with Mental
Illness, N�	-L �LL� ON MEN	�L ILLNE��, 
�����..www�na
i�or�.Learn�

More.Pu�lic�Policy.Jailin��Peo�le�wi�
�Men�al�Illne�� %la�� �i�i�ed May �, 2018&

%
i�
li�
�in� �
e i
�ac� of lo�in� acce�� �o 
eal�
 care w
en reen�erin� �
e

co

uni�y&� See generally �ollier, supra no�e � %di�cu��in� �olicy ini�ia�i�e� �o

increa�e effec�i�e 
en�al 
eal�
 and �u���ance a�u�e �rea�
en� �o affec�

recidi�i�
 ra�e�&�
8� �an�oi * �o�
in, supra no�e ��, a� 1�8�
8� Pa�
way� �o cri
e �
eory %or fe
ini�� �a�
way� re�earc
& �a��e
��� �o

e$a
ine �irl�- and wo
en-� ( � � � ) 
i��orie�, allowin� �
e
, w
en �o��i�le,

3�oice- in order �o under��and �
e link �e�ween c
ild
ood and adul� e�en�� and

�rau
a� and �
e likeli
ood of �u��e�uen� offendin��� JO�NNE BEL#N�P, 	�E

INVI�IBLE "OM�N �1 %�d ed�, 200�& see also Bloo
 * �o�in��on, supra no�e �,

a� 8'� %de�cri�in� �a�
way� �o cri
e �
eory&� �uc
 ��udie� rely on in�er�iew� wi�


offender� ra�
er �
an lon�i�udinal da�a �o illu
ina�e �
e �ocial and econo
ic

�a��ern� �
a� �end �o lead �o cri
inal �e
a�ior and incarcera�ion� BEL#N�P, supra
no�e 8�, a� �0'�8�
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1� �o

on Law ���roac
e� �o ��de�ua�e Men�al

�eal�
 �are�

	o a�oid lia�ili�y under �ec�ion 1�8�, correc�ional facili�ie�


u�� iden�ify a��ri�k in
a�e� in order �o 
oni�or, �ro�ec�, and �rea�

�
e
�8� Estelle-� ade�ua�e 
eal�
 care ��andard 
a� �een a��lied �o


en�al 
eal�
 �er�ice� in �e�eral di��ric� and circui� cour��, al�
ou�


no� unifor
ly�8� 	
i� 
ean� �
a� �
ere i� li��le �o no clear �uidance

for in��i�u�ion� on 
ow �o �ro�ide �er�ice� in a way �
a� �ruly

re��ec�� �
e Ei�
�
 �
end
en� ri�
�� of �
eir c
ar�e�� I� i�

�o
ew
a� encoura�in� �
a� ��ecau�e �
e deli�era�e indifference

��andard 
a� �een a��lied in �
e 
en�al 
eal�
 con�e$�, correc�ional

in��i�u�e� 
u�� 
a�e in�ake �creenin� �y��e
� in �lace �o iden�ify


en�al illne�� a
on� �
e in
a�e �o�ula�ion� and �
ey 
u�� �ro�ide

ade�ua�e �rea�
en� �o in
a�e� wi�
 
en�al 
eal�
 need���8�

Unfor�una�ely for fe
ale offender�, cour�� con�inue �o defer �o

correc�ional au�
ori�ie� on �
e i
�le
en�a�ion of a��ro�ria�e

�creenin� in��ru
en��88 and �rea�
en� �ro�ra
� of 
en�ally ill

in
a�e�,8� de��i�e 
oun�in� e�idence of inade�ua�e re�ul����0

� �o�i�i�e ri�
� �o ��yc
ia�ric �rea�
en� w
ile incarcera�ed i�

�u��or�ed �y �
e Uni�ed ��a�e� �our� of ���eal� for �
e �our�


�ircui�-� 
oldin� in Bowring v. Godwin,�1 w
ic
 relie� on

�ro�re��i�e in�er�re�a�ion� of cruel and unu�ual �uni�

en� a� well

a� �
e �o�en�ial re
a�ili�a�ion of in
a�e� �o �roduc�i�e ci�i!en� w
en

8� �au�ala, supra no�e �, a� 108�
8� See, e.g., Rui! �� E��elle, �0� �� �u��� 12��, 1��� %���� 	e$� 1�80&

%
oldin� �
a� �
e 	e$a� �e�ar�
en� of �orrec�ion� �iola�ed �
e Ei�
�


�
end
en� w
en �
eir 
en�al 
eal�
 �ro�ra
 did no� 
ee� 
ini
al co
�onen��

under �
e Estelle ��andard&� But see, e.g., Mar�c
ke, supra no�e 10, a� �18 %ci�in�

E��a�e of No�ack e$ rel� 	ur�in �� ��y� of "ood, 22� ���d �2� %��
 �ir� 2000&&

%de�cri�in� cour�-� deci�ion �
a� found no con��i�u�ional �iola�ion� w
en 
eal�


care �rofe��ional did no� a��e�� �uicide ri�k af�er ini�ial �creenin� warran�ed i�&�
8� �au�ala, supra no�e �, a� 108�
88 See id. a� 111�
8� �aul, supra no�e 1�, a� �2 "ea�
er
ead, supra no�e 11, a� ����
�0 See Estate of Novack, 22� ���d a� ��0'�1�
�1 Bowrin� �� �odwin, ��1 ��2d ��, �� %��
 �ir� 1���&�
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�
ey are relea�ed��2 Under �
e Bowring ��andard, a �ri�oner i�

en�i�led �o 
en�al 
eal�
 �er�ice� only if %1& �
e �ri�oner �
ow�

�y
��o
� of a 
en�al illne�� %2& �
e di�ea�e i� �rea�a�le and %�& �
e

delay or denial of care could �o�en�ially 
ar
 �
e
��� �� a re�ul� of

�rau
a�ic a�u�e, 
any fe
ale offender� �ufferin� fro
 
en�al


eal�
 i��ue� �
ow �y
��o
� of 
ar
ful �u� �rea�a�le di�ea�e����

	
ere i� a 
uc
 
i�
er ��andard for de�er
inin� if a 
en�al 
eal�


need i� �eriou�, re�uirin� a �3�i�nifican� di�ru��ion- in an in
a�e-�

life (w
ic
 would) �re�en� �
e in
a�e fro
 func�ionin� 3wi�
ou�

di��ur�in� or endan�erin� o�
er� or 
i
�elf�-��� 	
e i
�lica�ion


ere i� �
a� �
e in
a�e 
u�� de
on��ra�e �
a� 
er life 
a� �een

di�ru��ed in a way �
a� �u�� 
er�elf or o�
er� in dan�er, de��i�e �
e

cour��- con�i��en� 
oldin� �
a� �a re
edy for un�afe condi�ion� need

no� awai� a �ra�ic e�en����� 	
i� 
ake� �
e curren� �cri�i��dri�en�

a��roac
 �o correc�ional 
en�al 
eal�
 �er�ice� �o
ew
a� ea�ier �o

under��and,�� al�
ou�
 no le�� �ro�le
a�ic�

2� Pa�
way� �o �ri
e

�� �
e li�e� of fe
ale offender� are re�earc
ed 
ore �
orou�
ly

and 
ore ��ecifically, �a��ern� of �rau
a�ic a�u�e, dru� u�e, and

�2 E�ardo Ro�
an, Criminal Law: Do Criminal Offenders Have a
Constitutional Right to Rehabilitation?, �� J� �RIM� L� * �RIMINOLO�Y 102�,

10�� %1�8�& %ci�in� Bowring, ��1 ��2d a� �8&�
�� Bowring, ��1 ��2d a� �� �au�ala, supra no�e �, a� 10�'08�
�� See Bloo
 * �o�in��on, supra no�e �, a� 1� �reen e� al�, supra no�e �8,

a� 1��, 1��'1�� Lync
 e� al�, supra no�e �1, a� �82 see generally �ar��en ��i�!er

e� al., Complex Posttraumatic Stress Disorder & Child Maltreatment in Forensic
Inpatients, 1� J� O� �OREN�I� P�Y��I�	RY * P�Y��OL� 20� %200�& %connec�in�

c
ild
ood �rau
a �o dia�no�a�le 
en�al 
eal�
 i��ue� in adul�
ood&�
�� �au�ala, supra no�e �, a� 10�'08 %ci�in� MI��ELE �EI	��, Correctional

Health Care and Special Populations��Legal Considerations and Context, in
M�N��IN� �PE�I�L POPUL�	ION� IN J�IL� �N� PRI�ON� 21'2� %��an ��o�ko�ic

ed�, 200�&&�
�� �unn �� �unn, 21� �� �u��� �d 1100, 1122 %M��� �la� 201�& %�uo�in�

�ellin� �� Mc#inney, �0� U��� 2�, ��'�� %1���&&�
�� See Madrid �� �o
e!, 88� �� �u��� 11��, 121�'18 %N��� �al� 1���& 

Lewi�, supra no�e �, a� �8�� See generally Dunn, 21� �� �u��� �d a� 1100

%illu��ra�in� �
e effec�� of 
en�al 
eal�
 �er�ice� w
ic
 only re��ond w
en

�a�ien�� are in acu�e cri�i�&�
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en�al 
eal�
 i��ue� 
a�e �eco
e increa�in�ly a��aren�� ��

re�earc
er� focu� 
ore on �
e�e �a��ern�, �
eir i
�lica�ion� for �
e

cri
inal �e
a�ior of fe
ale in
a�e� 
a�e likewi�e �eco
e all �u�

indi��u�a�le��8 More effec�i�e �rea�
en� i� relian� on an

under��andin� of �
e way �
e�e �a��ern� �lay ou� in �
e li�e� of

fe
ale offender���� 	
e de�elo�in� �c
olar�
i� on wo
en-�

�a�
way� �o cri
e 
a� iden�ified fac�or� con�ri�u�in� �o �
eir

cri
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i��orie� of �rau
a�ic �iolence,


en�al 
eal�
 i��ue� rela�ed �o c
ild
ood e$�erience�, de��ruc�i�e

rela�ion�
i��, �u���ance a�u�e and addic�ion, �o�er�y,


o
ele��ne��, and �ocial 
ar�inali�y�100 	o �e effec�i�e, �
e

��yc
olo�ical i
�lica�ion� of eac
 of �
e�e a��ec�� of a wo
an-�

e$i��ence �
ould �e addre��ed in a��ro�ria�e 
en�al 
eal�


�rea�
en��

	
e co

on circu
��ance� leadin� �o fe
ale cri
inal �e
a�ior

�end �o �e �endered in na�ure, e��ecially re�ardin� early e$�erience�

of �rau
a and a�u�e,101 ye� �olicie� 
a�e failed �o �ake no�ice� In

�8 See generally, Bloo
 e� al�, supra no�e �, a� �� %ar�uin� for �ender�

��ecific 
en�al 
eal�
 �ro�ra

in� in wo
en-� correc�ional in��i�u�e� �ecau�e

of co

on �
e
e� in �
eir 
i��orie� and need� �oin� forward& �ory Booker *

Eli!a�e�
 "arren, Women in Prison Deserve Dignity, �NN %�e��� �, 201�&,


����..www�cnn�co
.201�.0�.0�.o�inion�.fe
ale��ri�oner��di�ni�y�ac���ooker�

warren�o�inion.inde$�
�
l %in�roducin� a �ill for �
e �i�ni�y for "o
en �c�& 

�ooney, supra no�e �8 %referencin� �
e le�i�la�ion in �e�eral ��a�e� �acked �y �o�


Re�u�lican and �e
ocra�ic law
aker�& Mari�a 	aylor, A New Way to Treat
Women�s Mental Health in Prison, �L J�+EER� �MERI�� %July �1, 201�, ��00

�M&, 
����..a
erica�al�a!eera�co
.
ul�i
edia.201�.�.wo
en�in��ri�on�find�

co

on��round�in��rau
a�
�
l %de�cri�in� �
e Beyond Violence �ilo� �ro�ra


a� �
e �en�ral �alifornia "o
en-� �acili�y&�
�� Melanie Randall * Lori �a�kell, Restorative Justice: Trauma-Informed

Approaches to Law: Why Restorative Justice Must Understand Trauma and
Psychological Coping, �� ��L�OU�IE L�J� �01, �18'1� %201�&�

100 Bloo
 * �o�in��on, supra no�e �, a� 8'� Bloo
 e� al�, supra no�e �, a�

��'��, �� Lync
 e� al�, supra no�e �1, a� �82�
101 See Bloo
 e� al�, supra no�e �, a� ��, �� �
o, supra no�e �, a� 1�� �reen

e� al�, supra no�e �8, a� 1�� Irina �le$andro�na #o
aro��kaya e� al�, Exploring
Gender Differences in Trauma Exposure & the Emergence of Symptoms of PTSD
Among Incarcerated Men &Women, 22 J� O� �OREN�I� P�Y��I�	RY * P�Y��OL�

���, ��� %2011&, a� ��� Lewi�, supra no�e �, a� ���, ��� Myrna �� Raeder,

Feature, A Primer on Gender-Related Issues that Affect Female Offenders, 20

�RIM� JU�	� �, � %200�& �an�oi * �o�
in, supra no�e ��, a� 1���
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�ar�icular, �
e le�al and �ocial con��ruc�� in �lace �o �er�e �ic�i
� of

do
e��ic �iolence are no� �ro�erly a��endan� �o �
e need� of

incarcera�ed �ic�i
��102 By �
e �a
e �oken, �ender��a�ed �iolence

direc�ly increa�e� a wo
an-� ri�k of fu�ure incarcera�ion ��
rou�


�
e in�er�ec�ion� of in�er�er�onal and ��ruc�ural �iolence��10� In fac�,

�rea�er e$�o�ure �o �rau
a 
a� �een linked �o earlier cri
inal

in�ol�e
en�, w
ile earlier e$�o�ure �o �rau
a likewi�e increa�e� �
e

ul�i
a�e c
ance� of �uc
 cri
inal ac�i�i�y�10� ��udie� 
a�e �
own

�
a� 
i��orie� of �rau
a�ic �ender��a�ed �iolence can �e 
u�e fac�or�

influencin� a wo
an-� in�ol�e
en� in �ro��i�u�ion, larceny, and

dru�� la�er in life�10� �o, if �
e lon��la��in� effec�� of �rau
a�ic

e$�o�ure could �e o�erco
e �
rou�
 effec�i�e �rea�
en�, fu�ure

cri
inal �e
a�ior would likely �e a�oided�

�ddi�ionally, i� i� no� unco

on for �irl� �o run away fro



o
e a� a way �o e�ca�e a�u�e, w
ic
 of�en lead� �o �
e

co

ence
en� of �
eir for
al delin�uency�10� 	
i� �roce�� 
a�

�een referred �o a� ��oo���ra��in�� �irl� wi�
 noncri
inal ��a�u�

offen�e� w
o are �u��e�uen�ly la�eled a� �u�enile delin�uen���10�

102 �enni� * Jordan, supra no�e �0, a� 2�, 28 Jai
e M� Yaru��i, The
Violence Against Women Act: Denying Needed Resources Based on Criminal
History, � �RIM� L� BRIE� 2� %2008&�

10� �
o, supra no�e �, a� 1�� Niki �� Miller * Li�a M� Na�a�i��, Creating
Trauma-Informed Correctional Care: A Balance of Goals & Environment, � EUR�

J� O� P�Y��O	R�UM�	OLO�Y 1�2�� %2012& see Bloo
 * �o�in��on, supra no�e

�, a� 2 �arol +lo�nick, Posttraumatic Stress Disorder (PTSD), PTSD
Comorbidity, and Childhood Abuse Among Incarcerated Women, 18� J�

NERVOU� * MEN	�L �I�E��E ��1, ��1'�2 %1���&�
10� �
o, supra no�e �, a� 1�� �ook e� al�, supra no�e ��, a� 10� 

#o
aro��kaya e� al�, supra no�e 101, a� ����
10� �en�er� for �i�ea�e �on�rol * Pre�en�ion, Child Abuse & Neglect:

Consequences %201�&, 
�����..www�cdc��o�.�iolence�re�en�ion.

c
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en�.con�e�uence��
�
l (
ereinaf�er ��� 201�) Bloo
 e� al�,

supra no�e �, a� �� �
o, supra no�e �, a� 1��, 1�� �enni� * Jordan, supra no�e

�0, a� 1��
10� Joan �lock� e� al�, The Case for Trauma-Informed, 12 N"� J�L� * �O��

POL-Y 1, � %201�& Bloo
 * �o�in��on, supra no�e �, �, 8'� �reen e� al�, supra
no�e �8, a� 1�� �
o, supra no�e �, a� 1�� �an�oi * �o�
in, supra no�e ��, a�

1��'�� Raeder, supra no�e 101, a� ��
10� �an�oi * �o�
in, supra no�e ��, a� 1��� ��e
ini�� cri
inolo�i�� lar�ely

under��and� �
e �u�enile �u��ice �y��e
 �o �e a 
a�or force in �
e �ocial con�rol of

�irl�, reinforcin� fe
ale o�edience �o 
ale and fa
ilial au�
ori�y� 	
e no�ion �
a�
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rou�
 �
e in��i�u�ion of �olicie� w
ic
 fa�or arre��, �irl� �ryin� �o

�ur�i�e �
e �iolence direc�ed a� �
e
 �y �ir�ue of �ein� fe
ale are

in��ead in�roduced �o �
e cri
inal �u��ice �y��e
�108 "or�e, �
i�

�rend �end� �o con�inue in�o adul�
ood�10� �ur�
er
ore, fe
ale

offender� are of�en influenced �
rou�
 �
eir rela�ion�
i�� wi�
 �
e


en in �
eir li�e�� "o
en are ei�
� �i
e� 
ore likely �
an �
eir


ale coun�er�ar�� �o 
a�e an o��o�i�e��ender acco
�lice in �
eir

cri
inal ac�i�i�y�110 	
ey are al�o of�en incarcera�ed a� a re�ul� of

�
e coercion of �
eir �ar�ner�,111 and �road defini�ion� of cri
e� like

con��iracy,112 con��ruc�i�e �o��e��ion, and aidin� and a�e��in��11�

�� a re�ul�, �o
e 
a�e ar�ued �
a� re�ri�u�i�i�� �
eorie� of

�uni�

en�� �
ould a��ly le�� �e�erely �o fe
ale offender� w
o are

�er
a�� le�� 
orally cul�a�le for �
eir cri
inal in�ol�e
en��11�

Moreo�er, wo
en wi�
 
i��orie� of a�u�e of�en e$
i�i�

e$ce��i�e ri�k �akin� %for in��ance, wi�
 re�ard �o �u���ance u�e and

�ro��i�u�ion&, increa�in� �o�
 �
e likeli
ood �
ey will �eco
e

�
e �u�enile �u��ice �y��e
 i� u�in� ��a�u� and low�le�el cri
inal offen�e� �o

reinforce �aren�al au�
ori�y �eco
e� e��ecially �ro�le
a�ic w
en con�iderin� �
e

�e$ual and �
y�ical a�u�e �er�e�ra�ed a�ain�� fe
ale you�
 offender��� Id. a� 1�8�
108 Id. a� 1�8 �arrell ��effen�
eier e� al�, An Assessment of Recent Trends

in Girls� Violence Using Diverse Longitudinal Sources: Is the Gender Gap
Closing?, �� �RIMINOLO�Y ���, ��� %200�&�

10� �
o, supra no�e �, a� 1�� �enni� * Jordan, supra no�e �0, a� 21�
110 Lewi�, supra no�e �, a� ����
111 In o�
er ca�e�, �ic�i
� co

i� cri
e� wi�
 a�u�er� �o e$�erience �ar� of

�
e re�ul�in� �
u�ually �
ared �ower�� Bu� e�en �
e�e in��ance� of a�ency are


o�i�a�ed �o �lea�e �
e 
en in �
eir li�e�, of�en �
eir a�u�er�� ��ill, de�cri�in�

wo
en in a �in�ularly di
en�ional way flir�� wi�
 o�er�i
�lifyin� �
eir �li�
�,

��or�rayin� �
e
 a� �a��i�e �ic�i
� or re�i��an� a�u�e �ur�i�or� only,� w
en �
e

�ru�
 i� �
ey are of�en �ic�i
� a� �
ey are c
oo�in� �o co

i� cri
e�, a co
�le$

�arado$ical connec�ion� �enni� * Jordan, supra no�e �0, a� 18 �ailin�er, supra
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III� �OLU	ION� 	R�UM�� �N� �EN�ER�IN�ORME� MEN	�L

�E�L	� ��RE �N� IN	�#E ��REENIN��, IMPLEMEN	E�

	�ROU�� LE�I�L�	IVE ��	ION
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a, and in
a�e�

rarely �olun�eer �uc
 infor
a�ion,1�8 �er
a�� in �ar� �ecau�e of �
e

lack of confiden�iali�y wi�
in �
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21� Bloo
 * �o�in��on, supra no�e �, a� 1� �o�in��on, supra no�e 1��, a�

2 Lync
 e� al�, supra no�e �1, a� ��� Randall * �a�kell, supra no�e ��, a� �2��
21� �a�! e� al�, supra no�e 1�0, a� 8�� %ci�in� Nicole �� �
aikin * Maurice

�� Prou�, Treating Complex Trauma in Women Within Community Mental Health,
�� �M� J� O� OR	�OP�Y��I�	RY 1�0 %200�& Li�a M� Na�a�i��, Seeking Safety: A
New Psychotherapy for Posttraumatic Stress Disorder & Substance Use
Disorder, in 	R�UM� * �UB�	�N�E �BU�E� ��U�E�, �ON�E4UEN�E�, *

	RE�	MEN	 O� �OMORBI� �I�OR�ER� 1�� %Pai�e Oui
e��e * Jennifer P� Read

ed��, 200�& Ma$ine �arri� * Ro�er �� �allo�, Envisioning a Trauma-Informed
Service System: A Vital Paradigm Shift, in U�IN� 	R�UM� 	�EORY 	O �E�I�N

�ERVI�E �Y�	EM� � %�arri� * �allo� ed��, 200�&&�
218 Id. Bloo
 * �o�in��on, supra no�e �, a� 1��
21� Bloo
 * �o�in��on, supra no�e �, a� 1� �enni� * Jordan, supra no�e

�0, a� �2 �a�! e� al�, supra no�e 1�0, a� 8���
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�� Benefi�� of �ender�Infor
ed Men�al �eal�


�are

	
e Na�ional �ouncil on �ri
e * �elin�uency 
a� �u�licly

reco

ended �
a� �uc
 �rau
a�infor
ed 
en�al 
eal�
 care al�o �e

e$a
ined ��
rou�
 �
e len� of �ender��220 � �ender�re��on�i�e

�y��e
 
a� �een defined a� �crea�in� an en�iron
en� � � � �
a�

reflec�� an under��andin� of �
e reali�ie� of wo
en-� li�e� and

addre��e� �
e i��ue� of �
e wo
en��221 �or 
en�al 
eal�
 �er�ice� �o

�e re��on�i�e �o �
e �endered a��ec�� of fe
ale offender�- �a�
way�

�o cri
e, �
ey 
u�� e$�o�e �
e role of fe
ale �ociali!a�ion, allowin�

eac
 �ur�i�or �o con�e$�uali!e 
er own indi�idual �a�
way�, �o

cri
e and �o reco�ery�222 By �
a� �oken, fe
ale in
a�e� need �o

confron� �
e learned 
el�le��ne�� and ��yc
olo�ical �ri��er� w
ic


re�ul� fro
 �
eir �ar�icular 
i��orie� of in�er�er�onal �iolence�22�

Per
a�� 
o�� i
�or�an�ly, �
e 
e�
od of deli�ery would likely �e


o�� effec�i�e if i� were �ender���ecific, allowin� fe
ale �ur�i�or�

�
e �afe�y �o ��eak a��en� a 
ale �re�ence�22� 	o �
e con�rary, w
ile

220 �lock� e� al�, supra no�e 10�, a� 8 see �o�in��on * Bloo
, supra no�e

12�, a� 10�
221 Bloo
 e� al�, supra no�e �, a� �2, �2 %�uo�in� B�RB�R� BLOOM *

�	EP��NIE �OVIN�	ON, �EN	ER �OR �EN�ER * JU�	I�E, �EN�ERE� JU�	I�E�

PRO�R�MMIN� �OR "OMEN IN �ORRE�	ION�L �E		IN�� 1 %No�� 2000&,


����..www�cen�erfor�enderand�u��ice�or�.a��e��.file�.11��df&�
222 �lock� e� al�, supra no�e 10�, a� 10 %ci�in� Lawanda Ra�oira * Vane��a

Pa�ino Lydia, Strategic Training and Technical Assistance: A Framework for
Reforming the Juvenile Justice System�s Treatment of Girls and Young Women,
20 �EO� J� ON POVER	Y L� * POL-Y 2��, �02'0� %201�& B�RB�R� BLOOM E	

�L�, N�	-L IN�	� O� �ORR�, U��� �EP-	 O� JU�	I�E, NI� ���E��ION NO� 020�18,

�EN�ER RE�PON�IVE �	R�	E�IE� �OR "OMEN O��EN�ER�� � �UMM�RY O�

RE�E�R��, PR��	I�E * �UI�IN� PRIN�IPLE� �OR "OMEN O��EN�ER� 11

%200�&& Bloo
 * �o�in��on, supra no�e �, a� � Bloo
 e� al�, supra no�e �, a� �2 

�o�in��on * Bloo
, supra no�e 12�, a� ��
22� �ailin�er, supra no�e �0, a� 1�� see#o
aro��kaya e� al�, supra no�e 101,

a� �0� Lewi�, supra no�e �, a� �8��
22� Bloo
 e� al�, supra no�e �, a� �� #o
aro��kaya e� al�, supra no�e 101, a�

�0� see �ailin�er, supra no�e �0, a� 11� see generally Bloo
 * �o�in��on,

supra no�e � %ar�uin� �
a� �
e uni�ue need� of wo
en need �o �e �aken in�o

con�idera�ion in �
e de�elo�
en� of 
en�al 
eal�
 �ro�ra

in� in fe
ale

correc�ional facili�ie�& Lewi�, supra no�e � %ar�uin� for �ender �o �e �aken in�o
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�ender���ecific �rainin�� �re�are correc�ional ��aff �o re��ond �o a

ran�e of reac�ion�, i� 
ay �e e�en 
ore effec�i�e �o �rain officer� in

�rau
a, reac�i�i�y, co
or�idi�y, and co

unica�ion ��yle� of �o�


wo
en and 
en concurren�ly�22� E$�lora�ion� of �
e �endered

difference� �e�ween 
ale and fe
ale �rau
a �ur�i�or� and �
eir

road� �o reco�ery �can e�oke co
�a��ion, curio�i�y and ca��ure �
e

a��en�ion of 
ale ��aff��22� 	
i� uni�er�al a��lica�ili�y i� likely �o

increa�e in�ere�� and re�en�ion for correc�ion� officer�, �ar�icularly

�
o�e w
o are 
en, in addi�ion �o increa�in� �
eir knowled�e�a�e

wi�
 re�ard �o in
a�e�- need��

B. Policy Arguments for Legislative Action

�on�iderin� �
e low likeli
ood of �ucce�� and �low �ro�re�� of

�ri�on 
en�al 
eal�
 refor
 in �
e �udicial foru
, 
any ar�u
en��

�u��or� �
e no�ion �
a� i� would �e �e�� ac
ie�ed �
rou�
 le�i�la�i�e

ac�ion� �or one, �rea�
en� 
a� �een �
own �o 
a�e 
i�
er ra�e� of

�ucce�� �
an �ur�eillance and con�rol�22� �ddi�ionally, now �
a�

�a�
way� �o cri
e re�earc
 
a� re�ealed �
e�e �a��ern� in �
e li�e�

of fe
ale offender�, i� i� i
�era�i�e �
a� �
i� knowled�e �e

incor�ora�ed in�o co
�re
en�i�e �rea�
en� �ro�ra
� for �
e
�228

No dou��, �rau
a�infor
ed and �ender�re��on�i�e �olicie� 
a�e far

reac
in� �enefi�� for �
e in
a�e�, �
eir fa
ilie�, �
e in��i�u�ion, and

�ocie�y a� lar�e� 	
i� 
a�nifie� �
e ��a�e-� co
�ellin� in�ere�� in

�re�arin� in
a�e� for relea�e and reen�ry, a� �
e 
a�ori�y of

offender� ul�i
a�ely reen�er �
e co

uni�y�22� Men�al 
eal�


�rea�
en�� wi�
 
i�
er ra�e� of �ucce�� for re
a�ili�a�in� in
a�e�

�a�e li�e�, a� well a� reduce fu�ure recidi�i�
, and increa�e �afe�y

con�idera�ion in 
en�al 
eal�
 �ro�ra

in� for wo
en-� correc�ional

in��i�u�ion�&�
22� �ook e� al�, supra no�e ��, a� 12� Lewi�, supra no�e �, a� �82'8� Miller

* Na�a�i��, supra no�e 10�, a� � Raeder, supra no�e 101, a� 11�
22� Miller * Na�a�i��, supra no�e 10�, a� ��
22� Id. a� � %ci�in� Edward J� La�e��a e� al�, Beyond Correctional Quackery:

Professionalism and the Possibility of Effective Treatment, �� �E�� PROB� ��, ��

%2002& Paul �endreau e� al�, The Effects of Community Sanctions and
Incarceration on Recidivism, 12 �� �ORUM ON �ORRE�	ION� RE�� 2, 10 %2000&&�

228 Bloo
 e� al�, supra no�e �, a� ��'���
22� See id. a� �2'�� �aul, supra no�e 1�, a� �2'���
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and ��a�ili�y �o�
 wi�
in �
e in��i�u�ion and wi�
in our

co

uni�ie��2�0 Moreo�er, �
e�e �enefi�� will undou��edly lower

lon���er
 co��� for facili�ie� and ��a�e� a��ocia�ed wi�
 re�ea�

incarcera�ion�2�1 and �cri�i��dri�en� 
en�al 
eal�
 �er�ice��2�2

�ri�ic� of �ender�infor
ed correc�ional care a��e
�� �o �u��ify

�
e differen�ial acce�� �o �er�ice� �y ci�in� �
e 
i�
er co�� of �rea�in�

fewer in
a�e� in wo
en-� facili�ie��2�� �l�erna�i�ely, �udicial

�en�i
en� 
in�� �
a� fe
ale offender� are no� en�i�led �o �ender�

infor
ed 
eal�
 care�2�� �l�
ou�
 i� 
ay no� �e �
e affir
a�i�e du�y

of �
e cri
inal �u��ice �y��e
 �o 
eal offender�, e�en if �
ey are of�en

concurren�ly �ic�i
�, i� i� in��ru
en�al in de�elo�in� �
e nor
� of


u
an �e
a�ior and de�er
inin� �
e condi�ion� nece��ary �for a �u��

and law�a�idin� �ocie�y in w
ic
 �eo�le can e$�ec� �o 
a�e �
eir

ri�
�� and freedo
� re��ec�ed��2�� "
ile i� i� �rue �
a� �
e federal

cour�� do of�en re�uire ��a�e� �o �cra�e �
eir �arrel� for addi�ional

re�ource� in order �o co
�ly wi�
 con��i�u�ional 
anda�e�, ��rue

�ri�on refor
 �olicy 
a� �o co
e fro
 �
e �oli�ical �ranc
e�, no�

fro
 li�i�a�ion��2�� If no�
in� c
an�e�, �
e deli�ery of ade�ua�e


en�al 
eal�
 �er�ice� �o fe
ale offender� will likely con�inue �o �e


indered �y �re�udice a�ain�� �o�
 wo
en and in
a�e� wi�
in �
e

cri
inal �u��ice �y��e
 a� well a� �u�lic 
eal�
 �y��e
� �enerally�2��

1� Re
a�ili�a�i�e �unc�ion of �orrec�ional �y��e


One of �
e 
a�or func�ion� of incarcera�ion i� �
e re
a�ili�a�ion

of �
e offender, a �oal undou��edly �er�ed �
rou�
 �
e

2�0 �au�ala, supra no�e �, a� 12� see also Ro�
an, supra no�e �2, a� 10�8

%de�cri�in� 
ow di�ci�linary 
ea�ure� could �e reduced �ecau�e ��
e

de�elo�
en� of �ru�� in incarcera�ed 
u
an �ein�� wi�
in a re
a�ili�a�ion�orien�ed

in��i�u�ion warran�� a rela$in� of cu��odial ��andard��&�
2�1 �au�ala, supra no�e �, a� 12� Ro�
an, supra no�e �2, a� 10�8�
2�2 See�unn �� �unn, 21� �� �u��� �d 1100, 11�� %M��� �la� 201�& Madrid

�� �o
e!, 88� �� �u��� 11��, 121�'18 %N��� �al� 1���& Lewi�, supra no�e �, a�

�8��
2�� �
o, supra no�e �, a� 1�8�
2�� "ea�
er
ead, supra no�e 11, a� ���'�0�
2�� Randall * �a�kell, supra no�e ��, a� ����
2�� �er
an, supra no�e 1�, a� 2���
2�� �eliciano �� �on!ale!, 1� �� �u��� 2d 1�1, 20� %��P�R� 1��8&�
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i
�le
en�a�ion of �ender�re��on�i�e, �rau
a�infor
ed 
en�al


eal�
 care� Re
a�ili�a�ion i� curren�ly �iewed a� a ��ar� of

�o�ern
en�al �lannin� and �ocial �olicy,�2�8 ra�
er �
an a

con��i�u�ional ri�
��2�� � 
ore 
odern a��roac
 re�lace�

��indic�i�e �u��ice� wi�
 ��ocial rein�e�ra�ion��2�0 	
i� i� due in

lar�e �ar� �o �
e �row�
 of e
�irical e�idence de
on��ra�in� �
e

a�y�
al efficacy of au�
ori�a�i�e �uni�

en� on i�� own�2�1 Indeed,

i� i� �
e �lea�� effec�i�e 
ean� of reducin� fu�ure cri
inal

�e
a�ior��2�2 	o �
e con�rary, e�idence con�inue� �o �
ow �
a�

re
a�ili�a�i�e 
ea�ure�, includin� �ro�er �rea�
en�, can �e effec�i�e

for 
any in
a�e��2�� Re
a�ili�a�ion i� likely �o lead �o a law�a�idin�

life u�on relea�e if �ro�ra

in� �eac
e� �ri�oner� new �kill�, or


ore ��ecifically, i
�ro�e� �
e �uali�y of �
eir 
en�al 
eal�
�2�� �or

�
i� rea�on, re
a�ili�a�ion for in
a�e� �ufferin� fro
 or a� ri�k of

de�elo�in� 
en�al illne��e� i� relian� on 
en�al 
eal�
 �rea�
en��2��

"
ile �
e ri�
� �o re
a�ili�a�ion �er �e 
a� ye� �o �e reco�ni!ed,

i� 
a� �een o�
erwi�e �u��e��ed �
a� in
a�e� 
a�e a con��i�u�ional

ri�
� �o �e relea�ed �wi�
 an i
�ro�ed c
ance of �ein� a u�eful

ci�i!en and of ��ayin� ou� of �ri�on��2�� �� i� ��and�, offender� are

far 
ore likely �o �e relea�ed �rou�led �y �
e �a
e i��ue� w
ic
 led

2�8 Ro�
an, supra no�e �2, a� 10���
2�� Id� a� 102��
2�0 See id. a� 102�'28�
2�1 Miller * Na�a�i��, supra no�e 10�, a� � %ci�in� Nana �� Landen�er�er *

Mark "� Li��ey, The Positive Effects of Cognitive-Behavioral Programs for
Offenders: A Meta-Analysis of Factors Associated with Effective Treatment, 1 J�

EXPERIMEN	�L �RIMINOLO�Y ��1 %200�& �onald �� �ndrew� e� al�, Does
Correctional Treatment Work? A Psychologically Informed Meta-Analysis, 28

�RIMINOLO�Y ��� %1��0&&�
2�2 Id. %ci�in� Landen�er�er * Li��ey, supra no�e 2�2 �ndrew� e� al�, supra

no�e 2�2&�
2�� Ro�
an, supra no�e �2, a� 10�� %ci�in� Paul �endreau * Ro�er� Ro��,

Offender Rehabilitation: The Appeal of Success, �E�� PROB� �� %1�81& ROBER	

RO�� * P�UL �EN�RE�U, E��E�	IVE �ORRE�	ION�L 	RE�	MEN	 1 %1�80&&�
2�� Ro�
an, supra no�e �2, a� 10���
2�� �u
an Ri�
�� "a�c
, supra no�e 2, a� 21� %ci�in� ��andard Mini
u


Rule� for �
e 	rea�
en� of Pri�oner�, E����� Re�� 20��, U�N� E��OR, �2d �e���,

�u��� No� 1, UN �oc� E.��88 %1���&, 
����..www�o
c
r�or�.�ocu
en��.

Profe��ionalIn�ere��.Nel�onMandelaRule���df&�
2�� Ro�
an, supra no�e �2, a� 102��
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�
e
 �o cri
inal �e
a�ior in �
e fir�� �lace�2�� "
en correc�ional

facili�ie� and �
e cri
inal �u��ice �y��e
 a� lar�e reco�ni!e �ri�oner

ri�
��, i� 
a� �een found �o fo��er for in
a�e� a �rea�er �en�e of wor�


and �ru�� in �o�
 �
e
�el�e� and �
e le�al �y��e
 �enerally�2�8 	
i�,

in �urn, increa�e� �
e likeli
ood of re��on�i�le, �elf�con�rolled

�e
a�ior u�on relea�e�2�� Incarcera�ed �rau
a �ur�i�or� do no�

�uffer �
eir life �urden� in a �acuu
, �o �rea�
en� �ro�ra
� need �o

�e �
a�ed around �
e daily reali�ie� of life for fe
ale offender��2�0

	
i� include� �akin� in�o accoun� �
e in��i�u�ional cul�ure and �
e

rela�ion�
i�� �e�ween ��aff and in
a�e��2�1 Moreo�er, if

re
a�ili�a�i�e �rea�
en� i� �o �e effec�i�e, i� need� �o �e �rau
a�

infor
ed and �ender�re��on�i�e in acknowled�in� �
e i
�ac� of

�ender �a�ed �iolence on �
e life �ra�ec�orie� of fe
ale offender��2�2

	
i� in�ol�e� �
e reco�ni�ion of dy�func�ional reac�ion� a�

�e
a�ior� ado��ed �o �ur�i�e or e�ca�e �
e �rau
a �
ey 
ad �o

endure�2��

2�� "ORL� �E�L	� OR��, IN�ORM�	ION ��EE	� MEN	�L �E�L	� �N�

PRI�ON�, 
����..www�w
o�in�.
en�al6
eal�
.�olicy.

6in6�ri�on��df

(
ereinaf�er "�O) %la�� �i�i�ed May �, 2018& �an�oi * �o�
in, supra no�e ��,

a� 1���
2�8 JEM �	EVEN�, PEN�L RE�ORM IN	-L, IN�	I	U	ION�L �UL	URE IN

�E	EN	ION� � �R�ME"OR# �OR PREVEN	IVE MONI	ORIN�, 12 %2d ed� 201�&,


����..www�a���c
.con�en�.file�6re�.�
e
a�ic��a�er�16cul�ure�in��lace��of�

de�en�ion�en�1��df Ro�
an, supra no�e �2, a� 102��
2�� "�O, supra no�e 2�� Ro�
an, supra no�e �2, a� 102��
2�0 Miller * Na�a�i��, supra no�e 10�, a� 2 %ci�in� #aren "� �aak�i�ne,

Commentary on Clinical Protocol, 20 P�Y��O�N�LY	I� IN4UIRY 2�� %2000&&�
2�1 Miller * Na�a�i��, supra no�e 10�, a� � J�ME� BYRNE E	 �L�, EX�MININ�

	�E IMP��	 O� IN�	I	U	ION�L �UL	URE %�N� �UL	URE ���N�E& ON PRI�ON

VIOLEN�E �N� �I�OR�ER� � REVIE" O� 	�E EVI�EN�E ON BO	� ��U�E� �N�

�OLU	ION� %200�&�
2�2 See Bloo
 * �o�in��on, supra no�e � %di�cu��in� �
e nece��i�y of

lookin� a� 
en�al 
eal�
 re
a�ili�a�ion of fe
ale �ri�oner� w
o 
a�e e$�erienced

�ender �iolence&�
2�� �a�! e� al�, supra no�e 1�0, a� 8�� %ci�in� �arri� * �allo�, supra no�e 21�&�
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2� Reduc�ion of Recidi�i�


I� i� al�o a 
a��er of �u�lic �afe�y ina�
uc
 a� un�rea�ed P	��

i� a��ocia�ed wi�
 fu�ure �iolen� �e
a�ior�2�� One of �
e 
a�or

rea�on� re
a�ili�a�ion i� �o ��ron�ly �u��or�ed in �olicy ar�u
en��

a�ou� correc�ional facili�ie� i� �
a� i� i� ul�i
a�ely 
uc
 
ore likely

�o reduce e$i��in� recidi�i�
 �
an i� a �y��e
 of �urely �uni�i�e

�en�ence��2�� Re�earc
 
a� indica�ed �
a� fe
ale offender� are le��

likely �o �ain �ocial and econo
ic inde�endence and are 
ore likely

�o recidi�a�e if �
eir 
en�al 
eal�
 i��ue� are no� ade�ua�ely

addre��ed w
ile �
ey �er�e �
eir �en�ence��2�� I� 
a� fur�
er �een

ar�ued �
a� �uc
 �rea�
en� �ro�ra
� 
ay direc�ly reduce fu�ure

in�ol�e
en� in cri
inal ac�i�i�y a
on� fe
ale offender��2�� �or

in��ance, w
en for
erly incarcera�ed wo
en e$�lain w
a� fac�or�


ade a difference in �re�en�in� �
e
 fro
 �ein� re�arre��ed, 
any


a�e �aid �
a� �
e �c
oice �o end an a�u�i�e and con�rollin�

rela�ion�
i� wi�
 a �ar�ner and ree��a�li�
 �roken fa
ily

rela�ion�
i��� wa� in��ru
en�al�2�8

2�� �EP-	 O� JU�	I�E, O��I�E O� JUVENILE JU�	I�E * �ELIN4UEN�Y

PREVEN	ION BULLE	IN 201�, supra no�e 12�, a� 10 %ci�in� �
ri��ine "ekerle e�

al�, Childhood Maltreatment, Posttraumatic Stress Symptomatology, and
Adolescent Dating Violence: Considering the Value of Adolescent Perceptions of
Abuse and a Trauma Mediational Model, 1� �EV� P�Y��OP�	�OLO�Y 8��, 8��'

�1 %2001& �wain �� �e
on e� al�, Correlates of Community Violence Exposure in
Hospitalized Adolescents, �2 �OMPRE�EN�IVE P�Y��I�	RY 28�, 28�'�0 %2001& 

Eli!a�e�
 �auff
an e� al�, Posttraumatic Stress Disorder Among Female Juvenile
Offenders, �� J� O� 	�E �M� ����� O� ��IL� * ��OLE��EN	 P�Y��I�	RY 120�,

120�'1� %1��8&&�
2�� �ccordin� �o �
e Na�ional �ri
inal Ju��ice ���ocia�ion, �(i)ncarcera�ion

alone canno� re
edy recidi�i�
 a �rea�
en� 
u�� �e included in order �o �reak

�
e cycle, �ar�icularly w
en (i��) co��� �er�u� incarcera�ion are con�idered��

"ea�
er
ead, supra no�e 11, a� ����
2�� Bloo
 * �o�in��on, supra no�e �, a� �'��
2�� See generally +lo�nick, supra no�e 10� %di�cu��in� �
e �re�alence of

P	�� and o�
er �rau
a rela�ed di�order� in �
e fe
ale �ri�on �o�ula�ion, and

alludin� �o a �o��i�le correla�ion �e�ween wide��read i��ue� rela�ed �o c
ild
ood

a�u�e and �rau
a�rela�ed di�order�&�
2�8 �
o, supra no�e �, a� 1�0 %�uo�in� �andace #ru���c
ni�� * Ro�e
ary

�ar�ner,Women�s Imprisonment, �0 �RIME * JU�	� 1, �� %200�&&�



CRUEL AND UNUSUAL PATHWAYS TO CRIME ���

�ender re
ain� one of �
e 
o�� �i�nifican� �redic�or� of

w
e�
er a �ri�oner will reoffend af�er relea�e�2�� �owe�er, w
en an

offender wi�
 
en�al 
eal�
 i��ue� i� in�roduced �o �
e cri
inal

�u��ice �y��e
, �
e re�ul�in� �roce�� 
a� �een referred �o a� a

re�ol�in� door�2�0 Men�ally ill in
a�e� are 
uc
 
ore likely �o end

u� re�incarcera�ed �
an �
o�e wi�
ou� �uc
 ��yc
olo�ical �urden��2�1

I� 
a� �een �
own �o �e 
ore effec�i�e in re
a�ili�a�ion of fe
ale

offender� for correc�ion� and 
en�al 
eal�
 �er�onnel �o work

�o�e�
er �o �rea� and 
ana�e in
a�e� �ufferin� fro
 
en�al

illne���2�2 In a colla�ora�i�e en�iron
en�, o�
erwi�e�un
ana�ea�le

in
a�e� can �e 
ore effec�i�ely 
ana�ed and �rea�ed�2��

�ur�
er
ore, in��i�u�ional �ecuri�y and con�rol can �e 
ore ea�ily


ain�ained in �
i� kind of en�iron
en��2�� New le�i�la�ion in

fur�
erance of �
e�e �enefi�� i� �
erefore crucial�

�� �afe�y and Order in �orrec�ional �acili�ie�

�on�iderin� �
e fac� �
a� �rau
a�infor
ed �rea�
en� i� 
ore

likely �o 
ain�ain in��i�u�ional �afe�y and �ecuri�y, i� i� unfor�una�e

�
a� �uc
 doc�rinal ele
en�� a� co
�a��ion, de�e�cala�ion,

�roundin�, and e
�a�
y are �een a� ri�ky and ineffec�ual�2��

Becau�e �ri�on� are no� de�i�ned �o care for �ic�i
�, �rau
a�

infor
ed care can cla�
 wi�
 �
e cul�ure of correc�ional �e��in���2��

Men�al 
eal�
 care in correc�ional facili�ie� re�uire� �
e reco�ni�ion

of in��i�u�ional o���acle�, �uc
 a� �
e fac� �
a� �
e �enal �y��e
 wa�

no� de�i�ned �o �ro�ide �uali�y 
en�al 
eal�
 care, �u� ra�
er wa�

de�i�ned �o con�rol�2�� �ur�
er, �
e �afe�y of �
e facili�y and �
e

2�� �
o, supra no�e �, a� 1�0 see generally Lewi�, supra no�e �, a� ���

%di�cu��in� �
e �ariou� way� 
ow �ender i
�lica�e �
e cri
inal �u��ice �y��e
&�
2�0 �au�ala, supra no�e �, a� 10��
2�1 See id� %ci�in� U��� BJ� MEN	�L �E�L	� PROBLEM� O� PRI�ON �N� J�IL

INM�	E� REPOR	 200�, supra no�e 2, a� 18&�
2�2 ��LU, supra no�e 2, a� �� see Miller * Na�a�i��, supra no�e 10�, a� 1'

2�
2�� ��LU, supra no�e 2, a� �� "�O, supra no�e 2���
2�� Miller * Na�a�i��, supra no�e 10�, a� 1�
2�� Id. a� ��
2�� Id� a� 1 BYRNE E	 �L�, supra no�e 2�1�
2�� Bloo
 * �o�in��on, supra no�e �, a� 11�
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�eneral �u�lic 
u�� re
ain �riori�y one� 	
u�, 
en�al 
eal�


�rainin� and �ro�ra
� findin� co

on �round wi�
 �
a� �oal are far


ore likely �o �e �ucce��ful�2�8 "
en clinical and correc�ional ��aff

are aware of �
eir co

on �oal�, in�erac�ion� wi�
 offender� can

focu� 
ore ea�ily on �
e 
ain�enance of �afe�y, �
e de�elo�
en� of

co�in� �kill�, and �
e reinforce
en� of �ain� 
ade in �rea�
en��2��

�� a re�ul� of inade�ua�e facili�ie� and �ro�ra

in�, offender�

�ufferin� fro
 
en�al 
eal�
 i��ue� of�en ac� ou�, �o
e�i
e� �u��in�

�
e
�el�e� and o�
er� a� ri�k for 
ar
�2�0 	
i� need no� �e �
e ca�e�

�� i� i�, �
e�e in
a�e� of�en e$
i�i� di�ru��i�e �e
a�ior, cau�in�

�ecuri�y i��ue� and di�er�in� �
e a��en�ion of correc�ional ��aff�2�1

�owe�er, if a �rau
a�infor
ed re�i
e i� i
�le
en�ed, all

correc�ion� �er�onnel will learn 
ow �o reduce and de�e�cala�e

�ri��er� and cri�e� wi�
ou� u�in� �uni�

en� �ec
ni�ue� w
ic
 are

likely �o re�rau
a�i!e �
e 
ore fra�ile in
a�e��2�2 Re�earc
 
a�

�
own �
a� �
i� �y�e of a��roac
 can reduce 
ar
 �o �o�
 �
e

in��i�u�ion and �ocie�y, a� well a� reduce �
e ��a�e-� co��� in �ecuri�y

and 
en�al 
eal�
 care�2��

�� �
e �a
e �i
e, re
a�ili�a�ion effor�� would ul�i
a�ely fail if

�
e in��i�u�ion were �o 
irror �
e a�u�i�e, 
alad�u��ed 
o
e� w
ere

fe
ale offender� fre�uen�ly re�ide�2�� "i�
ou� �rau
a�infor
ed

�rainin� for correc�ion� �er�onnel, �
ey are in dan�er of de�elo�in�,

�3in��i�u�ional �rau
a,- �eco
in� 
i�
ly reac�i�e and relian� on

3
ana�e
en���y�cri�i��-�2�� If �uc
 a �i�ua�ion unfold�, �ri�oner�

2�8 Miller * Na�a�i��, supra no�e 10�, a� 2 see ��LU, supra no�e 2, a� ���
2�� Lync
 e� al�, supra no�e �1, a� ��� Miller * Na�a�i��, supra no�e 10�, a�

��
2�0 �eliciano �� �on!ale!, 1� �� �u��� 2d 1�1, 1�8'��, 18� %��P�R� 1��8& 

Madrid �� �o
e!, 88� �� �u��� 11��, 121� %N��� �al� 1���& Ro�
an, supra no�e

�2, a� 10���
2�1 Feliciano, 1� �� �u��� 2d a� 1�8'��, 18� "�O, supra no�e 2���
2�2 Miller * Na�a�i��, supra no�e 10�, a� 1 see �lock� e� al�, supra no�e 10�,

a� � %ci�in� �L�� �	�	� �NN� / �8��02 %201�&&�
2�� See �lock� e� al�, supra no�e 10�, a� � see also Ro�� �� 	
o
��on,

Bridging Developmental Neuroscience and the Law: Child-Caregiver
Relationships, �� ���	IN�� L�J� 1���, 1��� %2012& %a� a��lied �o �edia�rician� in

�
e 
edical con�e$�&�
2�� Miller * Na�a�i��, supra no�e 10�, a� � see Bloo
 * �o�in��on, supra

no�e �, a� 1��
2�� Miller * Na�a�i��, supra no�e 10�, a� ��
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are likely �o reac� in a way w
ic
 e
ula�e� �
e dy�func�ion �
ey are

fa
iliar wi�
�2�� Ul�i
a�ely, �
i� ��iral i� �er�e�ua�ed �y �
e �uni�i�e


ea�ure� wi�
 w
ic
 �
e in��i�u�ion� are likely �o re��ond�2�� 	
i�

ri�k i� no� li
i�ed �o ine$�erienced officer�, and can ea�ily de�elo�

e�en in e$�erienced �er�onnel if �
ey are no� �ro�ided wi�


nece��ary �rainin��2�8 �ur�
er
ore, �
ere i� a 
i�
er ri�k of �urnou�

and ��re�� w
en correc�ional ��aff �u��le �
e �con��an� cyclin� in and

ou� of �ail� �y indi�idual� wi�
 
en�al 
eal�
 need���2�� �enerally

��eakin�, adul� �ic�i
� of c
ild
ood a�u�e are 
ore difficul� and

co��ly for in��i�u�ion� �o 
ana�e�280 �wif� le�i�la�i�e ac�ion i� �
e

only way �o �urn �
e�e �rend� around �o a� �o re��ec� �
e Ei�
�


�
end
en� ri�
�� of �
e�e in
a�e��

C. Common Law Reform is Unlikely

Refor
 in �olicy
akin� re�ardin� 
en�al 
eal�
 �er�ice� for

fe
ale offender� i� no� likely �o �ake �lace in �
e �udicial �ranc
 due

�o �
e 
ei�
� of �
e deli�era�e indifference ��andard, �
e 
urdle� of

�
e Pri�on Li�i�a�ion Refor
 �c�, and �
e inade�uacy of in��i�u�ional

re�ource�� �de�ua�e 
eal�
 care ��andard� do no� accoun� for

wo
en-� 
en�al 
eal�
 need� w
ile incarcera�ed, and 
any fe
ale

in
a�e� �uffer wi�
ou� recour�e�281 �� a re�ul�, �
ey 
ay need �o

circu
�en� �ri�on au�
ori�ie� �o re�ue�� relief fro
 �
e cour�

�y��e
�282 �� �
e �u�re
e �our� 
a� 
eld, �w
en a �ri�on re�ula�ion

or �rac�ice offend� a funda
en�al con��i�u�ional �uaran�ee, federal

cour�� will di�c
ar�e �
eir du�y �o �ro�ec� con��i�u�ional ri�
����28�

"
ile i� i� �rue �
a� con�en� decree� and �e��le
en�� ari�in� fro


�ec�ion 1�8� li�i�a�ion �end �o increa�e in
a�e acce�� �o �er�ice�,28�

2�� Id�
2�� Id�
2�8 Id�
2�� �au�ala, supra no�e �, a� 10�'0� Miller * Na�a�i��, supra no�e 10�, a� ��
280 Miller * Na�a�i��, supra no�e 10�, a� 2�
281 "ea�
er
ead, supra no�e 11, a� ��0�
282 �er
an, supra no�e 1�, a� 2�� �aul, supra no�e 1�, a� �2�
28� �aul, supra no�e 1�, a� �2 %�uo�in� 	urner �� �afely, �82 U��� �8, 8�

%1�8�&&�
28� �yn�
ia L� Bli�! e� al�, Availability of Behavioral Health Treatment for

Women in Prison, �� P�Y��I�	RI� �ERV�� ���, ��0 %200�&�
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�
i� �ro�o�i�ion fail� �o con�ider �
e unreali��ic w
erewi�
al

nece��ary for 
en�ally ill in
a�e� �o na�i�a�e �
e re�uire
en�� of

�
e Pri�on Li�i�a�ion Refor
 �c� a� well a� �
e �e�eri�y of

condi�ion� �
a� are likely �o con�ince a cour� of deli�era�e

indifference �o �eriou� 
edical need�� Moreo�er, e�en w
en

offender� can con�ince a cour� �o order relief in �
eir fa�or, �
e

re�ource� in correc�ional in��i�u�ion� are of�en in�ufficien� �o �rin�

a�ou� nece��ary c
an�e��

1� �eli�era�e Indifferen� ��andard Prac�ically

I
�o��i�le �o �a�i�fy

�ollowin� a �eriod of �o
ew
a� �ro�re��i�e ad�ance
en�,

federal cour�� �u�
ed �ack on �ri�oner-� ri�
��, leadin� �o �
e

de�elo�
en� of �
e deli�era�e indifference ��andard�28� �oin�

forward, �ro�le
� 
a�e ari�en for 
en�ally ill �lain�iff�, �ecau�e

�o�
 �
e �ir�� and �
e Nin�
 �ircui��- defini�ion� of deli�era�e

indifference are �rac�ically i
�o��i�le �o �ro�e�28� Le�al �c
olar�


a�e ar�ued �
a� ��
e lack of ��yc
olo�ical e$�er�i�e a
on� �ri�on

�uard� 
ake� a ��ecific �
owin� of awarene�� ne$� �o i
�o��i�le(,

and �)y �ir�ue of �
e �ri�on �uard�- deficiency, cour�� con�inually


old �uard� �o a le��er ��andard in reco�ni!in� �
e�e condi�ion���28�

�nd w
ile �
e �u��ec�i�e knowled�e re�uire
en� of �
e deli�era�e

indifference ��andard �re�en�� in
a�e�- �rac�ical a��e
��� �o collec�

a re
edy fro
 �ri�on official�, i� al�o in�ula�e� in��i�u�ion� a� lar�e

fro
 lia�ili�y�288 	
e �y��e
ic na�ure of �uc
 a clai
 re�uire� �
e

in�roduc�ion of e�idence far �eyond �
e �co�e of a �in�le in
a�e-�

e$�erience�, and ye� federal cour�� re
ain ��eadfa�� �
a�

��yc
olo�ical and �ociolo�ical e$�er�� are no� u�eful in an�werin�

28� Mar�c
ke, supra no�e 10, a� �02'0� n� �8 %�uo�in� E��elle �� �a
�le, �2�

U��� ��, 102'0� %1���&�
28� Id. a� �8�'�0, ��2, �2� %ci�in� �olly Boyer, Home Sweet Hell: An

Analysis of the Eighth Amendment�s �Cruel and Unusual Punishment� Clause as
Applied to Supermax Prisons, �2 �"� U� L� REV� �1�, ��2'�� %200�&& �rai�

�aney * Mona Lync
, Regulating Prisons of the Future: A Psychological
Analysis of Supermax and Solitary Confinement, 2� N�Y�U� REV� L� * �O��

���N�E ���, ��2 %1���&&�
28� Id. a� �2� %�uo�in� Boyer, supra no�e 28�, a� ���&�
288 Id� a� �18, �2� %ci�in� Boyer, supra no�e 28�, a� ���&�
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�
e �ue��ion� of ei�
er fac� or law in �uc
 ca�e��28� �e��i�e �eekin�

�
eir e$�er� �e��i
ony, cour�� 
ain�ain �
a� �
ey do no� rely on �uc


�e��i
ony in de�er
inin� le�al i��ue��2�0

Meanw
ile, �
e lack of 
anda�ed 
en�al 
eal�
 �creenin��

con�inue� �o 
ar
 offender� �ufferin� fro
 
en�al 
eal�
 i��ue�� In

�eneral, 
en�ally ill in
a�e� of�en do no� 
a�e �
e awarene�� �o

reco�ni!e �
eir need for �rea�
en� and �
u� 
ay no� ac�i�ely �eek

ou� 
en�al 
eal�
 �rofe��ional��2�1 �nd, �
e lack of unifor


��andard� for 
anda�ory 
en�al 
eal�
 �creenin�� acro��

�uri�dic�ion� fur�
er li
i�� acce�� �o �
o�e �rofe��ional�, w
o alone


ay �e a�le �o reco�ni!e a �eriou� need for care�2�2 �� �
e

�a�ekee�er� �e�ween in
a�e� and 
en�al 
eal�
 �rofe��ional�, i� i�

i
�era�i�e �
a� correc�ion� officer� �e �ro�erly �rained in

reco�ni!in� and re��ondin� �o 
en�ally ill in
a�e��2�� �uard�

e�ca�e lia�ili�y �a�ed on �
eir lack of knowled�e a�ou� 
en�al


eal�
 and �rau
a, �o in
a�e� w
o need and are no� �ro�ided acce��

�o ade�ua�e 
en�al 
eal�
 care are lef� wi�
ou� le�al recour�e�2�� In

order �o co
�a� �
i� �ro�le
, �c
olar� 
a�e ar�ued �
a� �
e cour��

�
ould a�andon �
e �u��ec�i�e knowled�e re�uire
en� in fa�or of a

ne�li�ence ��andard�2��

�or�una�ely, cour�� are co
in� �o reco�ni!e �
e i
�or�ance of

�rau
a�infor
ed and �ender�re��on�i�e correc�ional care, a� lea�� in

�
all �ar�� �or in��ance, �
e Nin�
 �ircui� in Jordan v. Gardner
found �
a� �earc
e� w
ic
 did no� �ake in�o accoun� �
e 
i��orie� of

in�er�er�onal �rau
a and �
e �o�en�ial for fur�
er �ic�i
i!a�ion a� �
e

28� Madrid �� �o
e!, 88� �� �u��� 11��, 11��'�� %N��� �al� 1���& contra
�ole
an �� "il�on, �12 �� �u��� 1282, 1�02'0� %E��� �al� 1���&�

2�0 �unn �� �unn, 21� �� �u��� �d 1100, 1122 %M��� �la� 201�& Madrid,
88� �� �u��� a� 11��'���

2�1 Madrid, 88� �� �u��� a� 1218 �aul, supra no�e 1�, a� �� %ci�in� U��� BJ�

INM�	E MEN	�L �E�L	� REPOR	 1���, supra no�e �� %re�or�in� �
a� of 2�

�ercen� of incarcera�ed wo
en in ��a�e �ri�on� w
o could iden�ify �
e
�el�e� a�


a�in� a 
en�al 
eal�
 �ro�le
, only ���� �ercen� of �
o�e wo
en recei�ed

�rea�
en�&&.
2�2 Mar�c
ke, supra no�e 10, a� �2�'8 %ci�in� �o
en, supra no�e ��, a� 1�,

21&�
2�� Madrid, 88� �� �u��� a� 121� Mar�c
ke, supra no�e 10, a� �2��
2�� Mar�c
ke, supra no�e 10, a� ��0, �2� "ea�
er
ead, supra no�e 11, a�

��8�
2�� Mar�c
ke, supra no�e 10, a� ��0 n� 2�.
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and� of 
ale officer� con��i�u�ed deli�era�e indifference�2��

�i
ilarly, i� i� �o
ew
a� �ro
i�in� �o �ee o�
er cour��, for in��ance

�
e Uni�ed ��a�e� �our� of ���eal� for �
e �e�en�
 �ircui� in Torres
v. Wisconsin, �e�innin� �o reco�ni!e �
e uni�ue need� of fe
ale

offender��2�� ��ill, for �
e 
o�� �ar�, only e$�re
e ca�e� of

con��i�u�ional �iola�ion� �e� �
e a��en�ion of federal cour��,2�8 de��i�e

�
e clai
 �
a� �a re
edy for un�afe condi�ion� need no� awai� a

�ra�ic e�en���2��

2� Pri�on Li�i�a�ion Refor
 �c�

	
e Pri�on Li�i�a�ion Refor
 �c� %PLR�& i
�ede� �ri�oner�

a��e
��� �o �ro�ec� �
eir con��i�u�ional ri�
��, includin� �
eir ri�
� �o

ade�ua�e 
en�al 
eal�
 �rea�
en���00 "i�
 �
e in�en� of a
eliora�in�

�
e �ercei�ed i��ue of fri�olou� ��eanu� �u��er� li�i�a�ion in��i�u�ed

�y �
erica-� �ri�oner�,�01 �on�re�� �a��ed �
e PLR� in��i�u�in� a

nu
�er of �rocedural �arrier� w
ic
 are no� a��lica�le �o any o�
er

�rou� of li�i�an����02 	
ree a��ec�� of �
e ��a�u�e, �c
olar� 
a�e

ar�ued, �e�erely li
i� in
a�e�- acce�� �o cour��, e�en in ca�e� w
ere

2�� Jordan �� �ardner, �8� ��2d 1�21, 1�28'2� %��
 �ir� 1���& 

"ea�
er
ead, supra no�e 11, a� ����
2�� 	orre� �� "i�con�in, 8�� ��2d 1�2�, 1�2� %��
 �ir� 1�88& �
o, supra

no�e �, a� 1�8 "ea�
er
ead, supra no�e 11, a� ����
2�8 �a�ey �� Lewi�, 8�� �� �u��� 1���, 1��2 %�� �ri!� 1���& %re�uirin� cour�


oni�orin� and �eriodic ��a�u� re�or�� �y �
e in��i�u�ion �o �
ow co
�liance wi�


cour� order� for acco

oda�ion� for di�a�led in
a�e�& "ea�
er
ead, supra no�e

11, a� ���'���
2�� �unn �� �unn, 21� �� �u��� �d 1100, 1122 %M��� �la� 201�& %�uo�in�

�ellin� �� Mc#inney, �0� U��� 2�, �� %1���&&�
�00 �u
an Ri�
�� "a�c
, supra no�e 2, a� 22� "ea�
er
ead, supra no�e 11,

a� ����
�01 One of �
e �ro�onen�� of �
e PLR�, �ena�or Bo� �ole fa
ou�ly ci�ed a

�ri�oner ��ein� �er�ed c
unky �eanu� �u��er in��ead of �
e crea
y �arie�y� a� an

i��ue �
a� would �i�e ri�e �o li�i�a�ion if �
e PLR� were no� �i�ned in�o law� 1�1

�ON�� RE�� �1��1� %daily ed� �e��� 2�, 1���& %��a�e
en� of �en� Bo� �ole&�
�02 �er
an, supra no�e 1�, a� 2��� �	
e ca�e of Ro
er �� E�an�, �1� U���

�20 %1���&, 
eld i� �o �e uncon��i�u�ional �o �reclude a �ar�e�ed �rou� of

un�o�ular �eo�le fro
 
a�in� e�ual acce�� �o �
e law
akin� �roce��, �u� �
e

cour�� 
a�e no� e$�ended �
e rea�onin� of �
a� ca�e �o �ri�oner� ke�� fro


li�i�a�in� �rie�ance� anyone el�e could li�i�a�e�� Id. a� n� 1��
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�
eir clai
� are any�
in� �u� fri�olou�� �
e re�uire
en�� for %1& �
e

e$
au��ion of in�ernal �rie�ance �rocedure� and %2& �
y�ical in�ury,

a� well a� %�& �
e ��andard for �ro��ec�i�e relief��0�

	
e PLR�-� in�ernal �rie�ance e$
au��ion re�uire
en� crea�e�

an of�en i
�o��i�le 
urdle of ri�orou� co
�liance wi�
 �ec
nical

rule� and deadline� for in
a�e� �ufferin� fro
 
en�al 
eal�
 i��ue�

w
o �
ay �
en find �
e
�el�e� fore�er �arred fro
 �indica�in�

�
eir ri�
�� in cour����0� 	
u�, a correc�ional in��i�u�ion can

effec�i�ely in�ula�e i��elf fro
 lia�ili�y for �
e �iola�ion of in
a�e�-

con��i�u�ional ri�
�� �y crea�in� a needle��ly co
�le$ and e�en

unclear �rie�ance �y��e
��0� Na�urally, in
a�e� �ufferin� fro



en�al 
eal�
 i��ue� are likely �o 
a�e an e��ecially difficul� �i
e

na�i�a�in� �
e�e ad
ini��ra�i�e re�uire
en��� �ddi�ionally, �
e

PLR�-� �
y�ical in�ury re�uire
en� �ar� re
edie� for

��yc
olo�ical 
ar
��0� 	
e �
y�ical in�ury re�uire
en� 
a� �een

in�er�re�ed a� li
i�in� �
e e$�en� of funda
en�al ri�
�� �y

�recludin� �ri�oner� fro
 �indica�in� �
e
 in �
e cour����0� E�en in

�
e rare ca�e� w
ic
 
ake i� �o �udicial re�iew, �
e �ro��ec�i�e relief

�0� �2 U����� / 1���e%a&'%e& %1���& �an�oi * �o�
in, supra no�e ��, a�

1��'�0 Raeder, supra no�e 101, a� 1�� �c
olar� 
a�e �e�un �o call for a
end
en�

�o �
e PLR� eli
ina�in� �
e �
y�ical in�ury re�uire
en� and �
e �rie�ance

�rocedure e$
au��ion re�uire
en�� �u
an Ri�
�� "a�c
, supra no�e 2, a� 22� 

�er
an, supra no�e 1�, a� 2�8�
�0� �2 U����� / 1���e%a& %1���& �u
an Ri�
�� "a�c
, supra no�e 2, a� 22��
�0� �an�oi * �o�
in, supra no�e ��, a� 1��� �or in��ance, in a ca�e �rou�
�

�y 1� fe
ale in
a�e� in New York clai
in� re�ea�ed �e$ual a�u�e �y correc�ional

��aff, �
e 
eri�� were no� e�en �re�en�ed for �
e fir�� fi�e year� of li�i�a�ion,

�ecau�e �
e cour� wa� no� con�inced �
a� �
e in
a�e� 
ad �a�i�fied �
e �rie�ance

�rocedure e$
au��ion re�uire
en�, de��i�e �
e in�ricacie� of �
e �rie�ance �y��e


and �
e fac� �
a� �
e in
a�e� were ne�er for
ally infor
ed of �
e
� �er
an,

supra no�e 1�, a� 2�� %ci�in� �
ador �� �ndrew�, No� 0��0��0, 200� "L

��2����, ��'� %����N�Y� 200�&, vacated and remanded in part ��� ���d 8� %2d

�ir� 2011&&�
�0� See 18 U����� / ��2� %200�& �u
an Ri�
�� "a�c
, supra no�e 2, a� 22� 

�an�oi * �o�
in, supra no�e ��, a� 1�0� 	
e �
y�ical in�ury re�uire
en� 
a� �een

in�er�re�ed a� li
i�in� �
e e$�en� of funda
en�al ri�
�� �y �recludin� �ri�oner�

fro
 �indica�in� �
e
 in �
e cour��� �er
an, supra no�e 1�, a� 2��� �nd �
i� 
old�

�rue if con�idered fro
 �
e �er��ec�i�e of �
e 
en�ally ill, �rau
a�i!ed fe
ale

offender� Id.
�0� �er
an, supra no�e 1�, a� 2���
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��andard re�uire� �
e re
edy �e a� narrow a� �o��i�le��08 	
i�

re�uire
en� fore��all� �
e cour�� fro
 
oldin� �
a� �rau
a�infor
ed

and �ender�re��on�i�e 
en�al 
eal�
 care i� a con��i�u�ional ri�
�,

�ecau�e �
e only ca�e� decided on �
e 
eri�� are e$�re
e e$a
�le�

of inade�ua�e condi�ion� �uc
 �
a� �narrowly drawn� relief 
ay

need �o focu� on 
ore i

edia�e need� %e��� o�ercrowdin� or

inade�ua�e ��affin�&��0�

�� Inade�uacy of In��i�u�ional Re�ource�

Le�i�la�i�e ac�ion wi�
 a��ro�ria�ed fundin� i� �
e only fea�i�le

o��ion for �
i� �y�e of �ri�on 
en�al 
eal�
 refor
, �ecau�e an

inade�uacy of re�ource� wi�
in in��i�u�ion� �end �o in
i�i�

co
�liance wi�
 cour� order� �o �
e �a
e effec�� �ccordin� �o

�u
an Ri�
�� "a�c
, �(w)
a� i� lackin� in �ri�on 
en�al 
eal�


�er�ice� i� no� knowled�e a�ou� w
a� �o do, �u� �
e re�ource� and

co

i�
en� �o do i����10 	
e 
o�� co

on �u��ifica�ion for

di�cri
ina�ory �olicie� in fe
ale correc�ional facili�ie� �end� �o rely

on �
e inade�uacy of a�aila�le financial re�ource���11 In �urn,

in�ufficien� fund� lead �o deficiencie� in ��affin� and �u��lie� a�

well,�12 �
u� li
i�in� and �o
e�i
e� eli
ina�in� acce�� �o 
en�al


eal�
 �er�ice� for fe
ale offender���1� In
a�e� need, and are

en�i�led �o, acce�� �o 
en�al 
eal�
 �rofe��ional�, e�en de��i�e

inade�ua�e in��i�u�ional re�ource���1� In Glover v. Johnson, �
e

�08 	
e re
edy 
u�� �e ��
e lea�� in�ru�i�e 
ean� nece��ary �o correc� �
e

�iola�ion of �
e �ederal ri�
��� 18 U����� / ��2�%a&%1&%�& �ole
an ��

�c
war!ene��er, �22 �� �u��� 2d 882, ��2 %E��� �al� 200�& see generallyMadrid

�� �o
e!, 88� �� �u��� 11��, 1280 %N��� �al� 1���& %no�in� re
edie� 
u�� u�e

lea�e in�ru�i�e 
ean�&�
�0� See generally Brown �� Pla�a, ��� U��� ��� %2011& %a��ri�u�in� 
edical

and 
en�al 
eal�
 care deficiencie� �o ��affin� inade�uacie� a� a re�ul� of �e�ere

o�ercrowdin� and orderin� relea�e of �alifornia �ri�oner�& �eliciano ��

�on!ale!, 1� �� �u��� 2d 1�1, 1�0 %��P�R� 1��8& %findin� 
ea�er care �o �e a

re�ul� of inade�ua�e ��affin� and �rainin�&�
�10 �u
an Ri�
�� "a�c
, supra no�e 2, a� 22��
�11 Mar�c
ke, supra no�e 10, a� ��0 �aul, supra no�e 1�, a� ���
�12 Feliciano, 1� �� �u��� 2d a� 1�0�
�1� Coleman, �22 �� �u��� 2d a� ��� Madrid, 88� �� �u��� a� 1218�
�1� Lync
 e� al�, supra no�e �1, a� ��� %ci�in� �OLLY �ILL� E	 �L�, U��� �EP-	

O� JU�	I�E, N�	-L IN�	� O� �ORR�, E��E�	IVE PRI�ON MEN	�L �E�L	�
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�i��ric� �our� for �
e Ea��ern �i��ric� of Mic
i�an e�en wen� �o far

a� �o reco�ni!e �
a�, ra�
er �
an 
ere �ari�y, ��er ca�i�a e$�endi�ure

for fe
ale in
a�e� will need �o e$ceed �er ca�i�a e$�endi�ure for


ale in
a�e� if �
e for
er are �o �e afforded e�en a �e
�lance of

o��or�uni�y �re�en�ly �ro�ided �
e la��er���1� 	
e�e �ro
i�in�


oldin�� are ul�i
a�ely o�er�
adowed, 
owe�er, �y deci�ion�


oldin� �
a� deference �o in��i�u�ional au�
ori�ie� re�uire� �
e

acce��ance of li
i�ed re�ource� a� �u��ifica�ion for di�cri
ina�ion

a�ain�� fe
ale in
a�e���1� 	
e deci�ion� allowin� �
e re�ource

e$cu�e are �er�le$in� �ecau�e i� would �e irra�ional �o ar�ue �
a�

�uc
 di�cri
ina�ion would �e allowed in a �ocie�y �enerally �a�ed

�olely on deference �o financial concern���1� I� would �ee
, �
en,

�
a� �
e cour��- willin�ne�� �o li
i� a con��i�u�ional ri�
� in fa�or of

financial con�idera�ion� i� due in lar�e �ar� �o �re�udice �o �
eir

��a�u� ei�
er a� in
a�e��18 or a� wo
en�

"
en cour�� do in�er�ene in 
ore �eriou� ca�e�, �
e 
o��

co

on relief ordered i� �
e de�elo�
en� of an official �lan �o

re
edy �
e con��i�u�ional deficiencie� in �
e in��i�u�ion in a way

w
ic
 al�o re�ain� deference for �ri�on official�, wi�
 �
e lea��

in�a�i�e 
ean���1� �owe�er, a��en� �ufficien� fundin�, e�en �
e

�ERVI�E�� �UI�ELINE� 	O EXP�N� �N� IMPROVE 	RE�	MEN	 1 %200�&,


�����..���a
a!onaw��co
.��a�ic�nicic��o�.Li�rary.018�0���df&�
�1� �lo�er �� Jo
n�on, �21 �� �u��� 808, 8�8 %E��� Mic
� 1�8�& rev�d and

remanded on other grounds by sub nom �adi$ �� Jo
n�on, 1�� ���d �2� %��
 �ir�

1��8& �
o, supra no�e �, a� 1��� �ddi�ionally, i� i� indi��u�a�le �
a� i� co��� 
ore

�o incarcera�e 
en�ally ill offender� �ecau�e, on a�era�e, �
ey are incarcera�ed

lon�er and re�uire addi�ional �creenin�, 
edica�ion, �u�er�i�ion, and

in�er�en�ion�� See ��LU, supra no�e 2, a� �� U��� BJ� MEN	�L �E�L	�

PROBLEM� O� PRI�ON �N� J�IL INM�	E� REPOR	 200�, supra no�e 2, a� 8'� 

�au�ala, supra no�e �, a� 10� Mar�c
ke, supra no�e 10, a� ���'���
�1� See �aul, supra no�e 1�, a� �� %ci�in� #lin�er �� �e�-� of �orr�, �1 ���d

�2�, ��1'�2 %8�
 �ir� 1���&&�
�1� Id. a� �� n�11� %no�in� �
e u�e of �endered ��ereo�y�e� concernin� fe
ale

correc�ional facili�ie� �uc
 a� referrin� �o �Mar�
a ��ewar�� federal facili�y (a�)

3�a
� �u�cake-� and �e
�
a�i!in� in
a�e�- �inoc
le �a
e� and �eau�y

�rea�
en��& %in�ernal ci�a�ion� o
i��ed&�
�18 See id. a� ���
�1� �ole
an �� "il�on, �12 �� �u��� 1282, 1�0�'0�, 1�08 %E��� �al� 1���&

%ci�in� Madrid �� �o
e!, 88� �� �u��� 11��, 1280 %N��� �al� 1���&&�
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o�� well�de�elo�ed �lan� for refor
 are unlikely �o �ucceed��20 ��

�
i� �oin�, e�en facili�ie� �u��ec� �o cour� order� or con�en� decree�


a�e �rou�le co
�lyin� �ecau�e of in�ufficien� financial re�ource�

and ��affin���21 One would �
ink �olicy 
aker� would �ake no�ice of

�
i�� Bu�, �ecau�e �u�lic �u��or� for �
e �ro�er �rea�
en� of in
a�e�

%a� o��o�ed �o 
erely �uni�

en�& i� e�en 
ore li
i�ed �
an

a�aila�le �ud�e�ary fund�, �oli�ician� 
a�e li��le incen�i�e �o fund or

ad�oca�e for �ri�on 
en�al 
eal�
 refor
��22

IV� �ON�LU�ION

	
e Uni�ed ��a�e� i� �
e world leader in incarcera�ion, �o�
 �y

�o�al nu
�er of in
a�e� and �er ca�i�a��2� Ye� re�earc
 connec�in�

�a�
way� �o cri
e, �rau
a, and cri
inal �e
a�ior 
a� only recen�ly

�e�un �o find a��lica�ion in �
e cri
inal �u��ice con�e$���2�

Likewi�e, �
ere i� �rowin� reco�ni�ion �
a� le�al �olu�ion� �o �ocial

ill� will only �eco
e 
ore effec�i�e and efficien� a� �
ey �eco
e

infor
ed �y e
�irical ��yc
olo�ical e�idence��2� 	
e cul
ina�ion

of �
e�e �oli�ical, �ocial, and acade
ic de�elo�
en�� 
a� �i�en ri�e

�o a �e� of �eneral �uideline� �ro�o�in� �creenin� and dia�no��ic

�rocedure�, correc�ional �rainin� in �y
��o
� �re�en�
en� and

�20 �enni� * Jordan, supra no�e �0, a� �2 see also �au�ala, supra no�e �, a�

11� %de�cri�in� 
ow �
e i
�le
en�a�ion of new �creenin� 
ea�ure� in 	e$a�

correc�ional facili�ie� re�uire� addi�ional re�ource� fro
 �
e 	e$a� �o

i��ion

on Jail ��andard�&�
�21 �ole
an �� �c
war!ene��er, �22 �� �u��� 2d 882, 8�8 %E��� �al� 200�&

%no�in� e�en af�er nearly �wen�y year� of li�i�a�ion and cour� order�, �
e Ei�
�


�
end
en� �iola�ion� in �alifornia �ri�on� were only re
edied �y an order �o

reduce �
e o�ercrowdin� �ecau�e i� wa� �
e 
o�� i

edia�e need& �eliciano ��

�on!ale!, 1� �� �u��� 2d 1�1, 1�� %��P�R� 1��8& %no�in� ��P, �u��ec� �o cour�

order, ��ill didn-� 
a�e enou�
 ��yc
ia�ric �ed� �o �er�e all �
e in
a�e� w
o

re�uired �
e
&�
�22 �u
an Ri�
�� "a�c
, supra no�e 2, a� 21��
�2� �u
an Ri�
�� "a�c
, supra no�e 2, a� 22� �eVeau$, supra no�e 1��, a�

2�� �er
an, supra no�e 1�, a� 2���
�2� Randall * �a�kell, supra no�e ��, a� �0�'0� %ci�in� N���, supra no�e

20�&�
�2� Id� a� ��1�
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�uicide ri�k,�2� and de
andin� �
e in�er�en�ion of �rained

�rofe��ional� if �y
��o
� are de�ec�ed��2� �uc
 �uideline� re�ain

di�cre�ion for correc�ional �olicy
aker� w
ile reco�ni!in� �
a�

li
i�ed fund� and facili�ie� 
ay affec� �
e ul�i
a�e �olicy

deci�ion���28 E��a�li�
ed Ei�
�
 �
end
en� ��andard� re�uire

inno�a�ion in correc�ional 
en�al 
eal�
 �er�ice� �a�ed on �
e need�

of fe
ale offender���2� Men�al 
eal�
 �ro�ra

in� 
u�� �e �ender�

and �rau
a�infor
ed in order �o �ro�ide �er�ice� �a�ed on �
e need�

and con�e$� of �
e �ar�icular in��i�u�ion and re��ec� in
a�e�-

con��i�u�ional ri�
�����0 "
ile i� i� �ro
i�in� �
a� local, ��a�e, and

federal le�i�la�or� are �e�innin� �o �ake no�e of �
e�e need�,��1

�2� "
ile facili�ie� need no� �o �o far a� �o �rain officer� in �
e �ro�er

�rea�
en� or dia�no�i� of 
en�al illne��, in�ufficien� or ina��ro�ria�e �rainin� of

correc�ional officer� in�i�e� 
ar
 �o in
a�e� %and 
ay �i�e ri�e �o in��i�u�ional

lia�ili�y&� Madrid �� �o
e!, 88� �� �u��� 11��, 12�8 %N��� �al� 1���& �au�ala,
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