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. a function of free speech under our
system of government is to wnvite dispute. It

e < may indeed best serve ils high purpose when
it induces a condition of wunrest, creates dis-
satisfaction with conditions as they are, or
even stirs people to anger.”

Mr. Justice Douglas
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Supreme  Court, Kings Counly,

Special Term, Part V with Edmund
l.. Mooney sitting as
{ Lice. The dinner will be held at ¥:20
p-

and Pierrepont Streets, following the

m. at Joe's Restaurant,

trial.

To Hold Informal Dinner
Prominent members of the bar anc
sat at the practice
court trials during the past year,
will be present at the dinner. The
gathering will enjoy the informal at-
mosphere of a “get-together,” and
members of the third year class will
provide the traditional entertainment
in which the students will present
short skits burlesquing members ¢
the class and faculty.

Attorneys for the final trial, whe

(Continued on Page 4)

Judiciary who

presiding jrs- |

Fulton |

Governor Roosevelt, Police Com-
missioner Mulrooney, Judg®s of the
(‘ourt of Appeals and of all the Crim-
inal - Courts will be asked to give
their views on what Mr. Daru terms
the “more important aspect” of the
question, that is, whether or not the

belief that “third degree’” methods
are in general use, does not impede
the admini=tration of Justice by pre-
judicing Courts and Juries against
the police to the detriment of pro-
secution 2ven where no charges of

unlawful extortion of confessions are
made.

Some of the evidence which has
been presented to Mr. Daru, he will
turn over directly to the District
Attorney if private investigation dis-
closes that alleged assaults have ac-
tually occurred during custody.

“We are not starting with the Po-

(Continued on Page 8)

LAW REVIEW WINS HIGH PRAISE
IN FIRST APPEARANCE AT BANQUET

Wormser,

Rothschild, Bennett,

Callaway and Jackson Contribute

Leading Articles to New Publication

The inaugural issue of the Brook-
lyn Law Review, after several months
of exacting preparation on the part
of the Board of Editors, makes its
official appearance today. Five lead-
ing articles, book reviews, decisions
and notes comprise the contents.

“The ideal judge,”” declares Profes-
sor Jay Leo Rothschild in his leading
article “Men and Law,” “must focus
the beams of his searchlight upon the
preponderant public opinion, which
he must ascertain in the field of
vision of judicial precedents. It is
from the facts as viewed by the ju-
dicial mind that the law emerges.”

“No individual in any system ad-
ministers his own fancies. At most
he formulates and employs his per-
sonal conception of principles repre-
senting the aggregate social views of

the body politie.”

Professor Rothschild describes the
part of the lawyer in molding the
judicial process, and then advocates
the judicial system which will main-
tain the balance between the subjec-
tive emotions of the men who ad-
minister the laws and the objective
legal standards which are handed
down to them.

Following along the lines of his re-
cently published “Frankenstein, Inc.”
I. Maurice Wormser, former editor of
the New York Law Journal, renews
his condemnation of the lax practices
of corporate directors in an article
entitled “Directors — Or Figures of
Earth?” »

“Directors,” sums up Wormser,
“must be vigilant, they must be faith-

(Continued on Page 4)

On behalf of my associates, I invit
bers of the Alumni Association, t
renew our acquaintarce, but form 1
spirit of the Brooklyn Law School.

SGHOOL TO HONOR
PUBLICATION STAFF

Justinian and Law Review Staffs
To Meet Prominent Bar Mem-
bers At Banquet

The dinner of the comBined Law
Review and Justinian staffs will be
held at the Hotel Bossert on Satur-
day, April 23. Prominent members
of the Bar and Judiciary will be
guests of honor.

The dinner to be tendered by the
Law School to the two staffs will
celebrate the occasion of the inaugu-
rations of the two publications which
have met with instant success and
the approval of outstanding legal
authorities and prominent attorneys
throughout the country.

Among the guests will be Dean
Richardson, Judge Frederick E.
Crane of the Court of Appeals, Jus-
tice William D. Carswell of the Ap-
pellate Division, Max D. Steuer, Prof.
1. Maurice Wormser, Vice-Dean Eas-
terday, and Prof. Jay Leo Rothschild.

Arthur Garfield Hays, George
Gordon Battle, Professors Edwin
Welling Cady, Donald F. Sealy
Franklin Ferris Russell and other
contributors are expected to be pres-
ent.

To Name New Board

The new Law Review board will be
announced at the dinner. The se-
lections will be” made by members
of the present board upon the recom-
mendation of a faculty committee.

Fifteen second year men will be
selected with alternates.
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DAY CARE
FOR BLS

To the Editor:

I would like to address an issue which
has not as vet been dealt with. probably
because it is one which does not affect
men, i.e. day care for children of single
mothers attending Brooklyn Law School.

As a single parent with two young chil-
dren, one of which is not yet school age.
I found it extremely difficult and nearly
impossible to devote any time to my
studies while single-handedly juggling all
the responsibilities of parenting. To this
overwhelming burden one must then add
the problem of finding good. affordable
child care and the resultant stress is so
formidable that it can overcome even the
most ambitious student.

The Law School should be able to pro-
vide, or at the very least facilitate the pro-
viding of, affordable and reliable child
care,

I look forward to hearing from the ad-
ministration concerning this matter, and |
am confident that a solution exists to this
dilemma.

Sincerely,
Annalise Lepore

PHONE HANG UP
To the Editor:

Whose bright idea was it to rip out the
phone booths and install wall phones
which are totally unbuffered trom hallway
noise??? It galls me to think that my tuition
goes towards making the facility less con-
venient. And, to add insult to injury, to
do this at the height of placement season,
instead of during the summer break!

Jenny-Anne Martz "88

4 Ju(s)ﬁman ® (ct

Tuition Surprise

To the Editor:

Students who are contemplating a
change from part-time to full time study
should be given notice that they will have
to pay a surcharge equivalent to the differ-
ence between the previous year’s part-time
and full-time tuition, which amounts to
over $2400.

Students and their families have to plan
their finances in advance, loan applica-
tions and savings require time. The admin-
istration is aware of this because all stu-
dents requesting a change to full-time
status are required to explain how they
will pay the upcoming year’s tuition, with-
out being made aware that the Bursar will
be sending them a bill in August for $6500
without any explanation. When | went to
the Bursar I was told that 1 was being
charged for the degree, and not the ser-
vices being rendered to me as a full-time
or part-time student as is the custom in
the rest of the education industry. Further-
more, the Bursar was not surprised that |
had no previous notice of the surcharge
since this policy is being pursued indepe-
dently, without notice to the Dean, Regis-
trar, or Financial Aid offices of the school.

As a student such conduct makes the
administration of my school seem uncoor-
dinated and unjust. As a BLS student [
was taught that such conduct is illegal. |
believe that the students to whom this
applies deserve an explanation as to why

ynworks. rooMe’dl!/}gussgnian/vol 1988/iss3/1

they were never given any notification nor
an adjustment to their bills.
Sincerely,

Allen [. Klus

IN REPLY TO MR. KLUS:

The financial obligations of our full-
time students is precisely the same as that
of our part-time students. For example,
the tuition for this year’s entering class in
the fulltime division is $10,750.00. If tui-
tion were to remain constant for the next
two years, the total tition for a student
who began law school in September 1988
would be $32.250. To complete the tuition
for a part-time student entering this fall,
this total is divided by four. the number
of years that student would need to com-
plete his or her legal education. Thus. the
tuition rate for our entering part-time stu-
dents is $8.062.50, exactly one-quarter of
$32,250.

Because we permitour students to trans-
fer from part-time to full-time and vice
versa, our Bursar's office is forced to ad-
just the tuition of these students so that
their total tuition (i.e., $32.250, from the
example discussed above), is the same as
that of all other students. Otherwise some
students would figure out the number of
credits they needed to graduate, take some
semesters full-time and some part-time,
and end up paying less for their educations
than their colleagues. Obviously. we ac-
comodate our students’ needs to transfer
divisions for educational and personal
reasons, not because they might have a
financial incentive to do so.

I am sorry that this policy was not clear
to you. I think if you study page 22 of the
Student Regulations Handbook . which de-
scribes  students™ financial obligations,
you will understand how tuition for each
class is calculated.

I believe that I have pointed out the
ramifications on tuition charges to stu-
dents contemplating a transfer of divi-
sions. From now on. | will be certain that
this 1s done.

If I can be of any further assistance,
please let me know.

With all best wishes.

Sincerely,

Joan G. Wexler
Associate Dean for Academic Affairs
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This year, another bar review course has put out
a poster inducing students who have already
signed up with other bar review courses to
switch programs.

BAR/BRI refuses to play this game.

We believe that students are mature enough to
enroll in a course. If they believe they made a
mistake, they are mature enough to change
courses.

If a student signs up with BAR/BRI or with any
other bar review course, that student’s objective
is to pass the bar exam. And our obligation as

attorneys is to help them with that objective,
and not to destroy their confidence in themselves
and in their course.

We will not undermine students’ confidence in
their course by playing on their insecurities.

After all, we're attorneys. And we intend to help
you become attorneys, too.

G@eTy |

(212) 594-3696

“Where professional responsibility is
more than just a course.”™

Published by BrooklynWorks, 1988
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JUSTINIAN BIAS

To the Editor:

I was disappointed in the one-sided re-
porting by Katherine Mullen Sidlauskas
in the June 1988 issue of The Justinian.
Ms. Sidlauskas’s two pieces on Joseph
Doherty, an IRA member who illegally
entered the United States after escaping
from prison in Northern Ireland where he
was convicted of murder, exuded sym-
pathy for Doherty, who has spent five
years in jail in the United States while he
has fought extradition and deportation to
the United Kingdom. I wonder if Ms. Sid-
lauskas is as sympathetic to the plight of
Mohammed Ali Hamadei, currently im-
prisoned in West Germany as he fights
extradition to the United States for trial in
the 1985 hijacking of TWA flight 847 and
the murder of Robert Stethem, the Amer-
ican serviceman shot and dumped on the
tarmac. No doubt Mr. Doherty and Mr.
Hamadei both would rather walk free, but
that hardly seems relevant and certainly
does not seem newsworthy.

Regardless of one’s view on the solution

to the situation in Northern ireland, a re-
porter examining the legal situation of an
imprisoned IRA member should do more
than report the IRA’s viewpoint. Unfortu-
nately. Ms. Sidlauskas did not pose
searching questions, nor did she undertake
careful analysis of Mr. Doherty’s legal
claims. I found it striking that a newspaper
published by law students made space for
Mr. Doherty’s rather partisan remarks, but
contained no discussion of the threat posed
by the IRA to the rule of law. The IRA's
campaign to intimidate the judiciary —
last year the IRA assassinated the Chief
Judge in Norther ireland; last month the
IRA attempted to assassinate another
judge in Northern Ireland, but instead
murdered a family returning home from a
vacation to Disney World — similarly
went unmentioned.

If The Justinianreports on similar topics
in the future, I hope that it will do so in
a more analytical and even-handed man-
ner.

Very Truly Yours,

Maryellen Fullerton

JUSTINIAN APOLOGIZES

The Justinian apologizes for giving the
impression in our June 1988 issue that we
support the partisan views of the Irish Re-
publican Army (IRA). We made a special
effort to accompany the articles with a
table listing IRA-caused civilian casualties
to point out the terrible cost of IRA ac-
tivities. We recognize, however, that our
effort may have been insufficient. Ourem-
phasis was on the American judicial sys-
tem, and we neglected the important back-
ground of the foreign conflict. We hope
that Professor Fullerton’s pointed observa-
tions will fill in the gap left by our omis-
sions. In addition, we take this opportunity
to add another observation concerning the
“rule of law.”

The law student in the cloistered library
and the wood-paneled office can too easily
take for granted the rule of law. We dis-
cuss rights and compensations as if those
concepts were physical realities, glorified
by our casebooks and deified by judges’
opinions. But the niceties of law must
seem distant to the soldier on patrol or the
cop under fire. The law must seem hollow

6 Justinian ® October, 1988

to the activist being tear-gassed or shot.
The law must seem like an enemy when
it protects what one opposes.

What the IRA allegedly opposes is the
“unlawful” British occupation of Ireland.
There can be little doubt that the military
might of the British dwarfs the power of
the IRA. In a direct confrontation, the IRA
would not stand a chance against one of
the best urban-combat forces in the world.
The only way the IRA sees to force the
British out of Ireland is to erode the British
determination to remain. Such a strategy
1S not new.

From the Fabian tactics of Rome to the
Peninsular War of Napoleonic Spain to
the Partisans of World War II and the end-
less brushfires of the twentieth century,
weaker powers have attempted to impose
an intolerable attrition of violence on
stronger powers. The law did not help
those oppressed groups, and thus there
was no rule of law they needed to heed.
Revolution, after all, comes from the bar-
rel of a gun. Butdoes it always have to?

One-third of Northern Ireland is of the

https://brooklynworks.brooklaw.edu/justinian/vol1988/iss3/1

Catholic minority who claim to be suffer-
ing discrimination at the hands of the Pro-
testant majority. But the United States
made progress against racial discrimina-
tion with a Black minority consisting of
only one-tenth of the total population. Can
it be that a more brutal discrimination
based on more stark physical differences
can still offer hope of judicial and legisla-
tive remedies while discrimination be-
tween two closely-related white Christian
groups cannot? The British succumbed to
the pacifist tactics of Gandhi, even after
a hundred years of British rule in India.
Does the IRA need to continue killing the
British. when there is a recognized inde-
pendent Irish state and a strongly anticol-
onialist United Nations? Although many
died in the acts of civil disobedience, one
might still hope that the rule of law is
more humane and effective than what the
IRA assumes. More importantly. one
wonders what kind of world is offered by
the IRA if opposition is always voiced by
bombs and assassins. What is it about the
rule of law, however, that makes it more
desirable?

The rule of law is neither invincible nor
incorruptible. Law meant nothing to Hi-
tler’s Lidice or Stalin’s Katyn. Law meant
nothing to the Syrian opposition or to the
Cambodian intellectuals. Whoever has the
more effective weaponry and the determi-
nation to use that weaponry will easily
supplant the law. In our time, there are
countless examples of the breakdown of
law in all parts of the world. In many
areas, violence remains the only real hope
to change violent oppression and tyranny.
Unfortunately, change often becomes in-
separable from the violence that made it
possible. Much of the world remains under
the rule of violence rather than law.

The rule of violence or “might makes
right’’ remained an acceptable philosophy
well into the Age of Reason in the
eighteenth-century. To many, might
makes right is still operative dictum. Up-
holding the rights of the weak was hardly
the norm in the thousands of years
of brutal human history. The rule of law
remains a fragile thing, easily crushed by
the hatred and greed. There are still some
survivors who remember when Hitler
wrote that terror and force will easily over-
power reason. Do we need any more in-
centive to protect the rule of law?



But what is law? Whose law? How ef-
fective is the law? Is it lawful for the
British Special Air Service to kill IRA
members while in foreign countries”? Was
it lawful for the Israelis to rescue their
people from Entebbe? Is it lawful for a
state to attempt to rescue their hostages
from Iran? How about bombing Libya’
Beating up protestors? Threatening the
survival of a state? Giving medical aid 1o
a military force? Denying economic suste
nance to another nation? What is the rule
of law? Is it more important for the weak
or for the strong? What if the law is right
but the rule is wrong? What if the system
of law itself is wrong?

The staff members of the Justinian are
merely students of law. We cannot claim
to hold the ultimate answers to these ques-
tions. We serve to provide a forum for the
BLS community, and we recognize the
differing viewpoints within our communi
ty. Though we try to provoke thought
among our colleagues. we unfortunately
are unable to provide as complete cover-
age of some issues as we would like. We
try. however, to relate outside events to
and promote the exchange of ideas within
the BLS community. We hope that our
readers will continue to support us with
their comments. positive or negative. We
welcome and appreciate their added per-
spectives.

Ching Wah Chin
Editor-in-Chief

et al.: The Justinian
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CORRESPONDENCE

Vote Dukakis

An Open Letter to the BLS Community:

Poll after poll suggests that the race for
president is over and George Bush is to
be crowned the victor. I want to share with
you some sobering thoughts in an attempt
to avoid the Republican celebration on
November 8.

A glance at the unemployment rate
would lead some to the conclusion that all
is well. But one must look beyond the
mere unemployment figure and under-
stand its interrelationship with world
trade. Since President Reagan took office,
about two million manufacturing jobs
have been lost, replaced in most cases by
lower paying service jobs. This explains
today’s unfortunate phenomenon that has
found young Americans between the ages
of 20 and 34 unable to purchase their own
homes, long a centerpiece of the American
dream.

This is the result of the Administration’s
absolute adherence to a free trade ideol-
ogy. Most economists will admit that free
trade is indeed the most efficient and pro-
ductive economic system. However, we
do not live in a laboratory and must deal
with the realities of the real world. We
provide a large and accessible market for
foreign competitors but many of them,
such as Japan, will not let us compete
fairly in their markets. They do not freely
permit the importation of our beef, pro-
duce, cigarettes, manufactured goods and
even saki, yet they are permitted to sell
their products here. The key here is that
the world does not work as efficiently as
the market model does. The laboratory
fails to take into account political and local
pressures that one must own up to in the
real world. How ironic it is that those who
proclaim with zeal that they will always
protect America’s vital interests are the
very ones facilitating our economic decay.
In just one administration we have gone
from the world’s greatest creditor nation
to the world’s greatest debtor nation. A
vote for Bush is a vote for a continuation
down this road. A vote for Dukakis, how-
ever, is a vote for an effective trade policy.
Do not forget that Lloyd Bentsen authored
the recent landmark trade bill while his
fellow Senator Dan Quayle opposed it.

Bush hails today’s economic situation
and claims credit for it. He’s now allegedly
a “true believer” in  supply-side
economics. This conversion is suspicious
in light of his harsh criticism of Reagan
in 1980 by referring to it as “voodoo

economics.” Bush knows well that today’s
prosperity is a product of huge federal de-
ficits. Lloyd Bentsen put it well when he
stated during his debate with Dan Quayle
that “he too could create a fagade of pros-
perity if he could write $200 billion worth
of *hot’ checks every year.” We now spend
13 cents of every dollar in the federal
budget on interest payments; before Pres-
ident Reagan took office the figure was
about eight cents per dollar.

And who do we pay this interest to?—
Foreign bankers. We are now in the peril-
ous position of having to rely on foreigners
to fund our deficits, with no insurance
policy in place in the event they choose
not to. A vote for Michael Dukakis is a
vote for a man who can make the tough
choices that are necessary to insure our
economic independence.

Bush has so far successfully portrayed
Dukakis as weak on foreign policy and
defense matters. He claims that unless you
are in favor of deployment of every item
on the Pentagon’s wish list of weapons,
you are not strong enough to defend
America’s vital interests. Dukakis realizes
that without a strong economy, a strong
defense is not possible.

If we continue with the Reagan-Bush
military policies, we may well end up no
more battle-ready than prior to it. This is
because if a next war must be fought, it
would be suicidal for either side, winning
or losing, to resort to these weapons.
Dukakis is right on the mark when he ar-
gues for a Conventional Defense Initiative
(“CDI") to fortify our nation’s defenses.
This means more fighter planes, rifles,
jeeps, submarines and tanks. Thus a com-
bination of a sensible modernized nuclear
deterrent will strengthen America and en-
sure world peace. Hence, on the issue of
who will maintain America’'s military
strength, Dukakis is the better choice.

In 1980, George Bush argued against
Reagan’s nomination by asserting that
foreign policy is too complicated and im-
portant an area to entrust it to an amateur,
a characterization Bush believed then to
fit Reagan. Bush today is trying to use
that very same accusation against Gover-
nor Dukakis. This is in spite of the fact
that he takes substantial credit for the
foreign policy achievements of the Reagan
administration. Further, he conveniently
overlooks the impressive foreign policy
achievements of former Governors Wood-
row Wilson and Franklin  Delano
Roosevelt.

Michael Dukakis is a known quantity.

rog%l.-édl}/%ssénian/vol 1988/iss3/1

He is consistent on the issues, and does
not alter positions for the purposes of polit-
ical expediency. As his mother has re-
marked, ““What you see is what you get.”

George Bush, despite all his years in
public life, is a political chameleon. He
has changed his long held positions on abor-
tion, the Equal Rights Amendment, and
supply-side economics. He claims that he
has always been an environmentalist, yet
he is part of an Administration that tried
to block utilization of the Toxic Waste
Superfund, as well as James Watt’s ridicul-
ous idea to mine our national parks for
coal and petroleum. If he was an environ-
mentalist then, then he is devoid of charac-
ter for failing to stand up for what he be-
lieved, just as he did during the Iran-contra
scandal and the “arms-for-hostages™ deal.
Let us not forget either how Bush was the
loyal soldier (or lapdog as many have ref-
erred to him) who publicly supported
Reagan’s ill-conceived and immoral trip
to Bitburg to visit the gravesites of former
Nazi SS troops. This is also the man who
caved in to the far right extremists in his
party by selecting Dan Quayle as his run-
ning-mate. Dukakis, in contrast, selected
Lloyd Bentsen, ignoring the extremists in
his party.

How can one put faith in a man who
has changed his mind on so many key
issues in the space of just one Administra-
tion? Even today, well respected veteran
political commentators are unsure if Bush
is the moderate Republican he spent al-
most his entire political career as, or this
new conservative model. The sad reality
is that no one knows.

[ urge you not to purchase anything
blindly. Vote for Michael Dukakis for Pres-
ident and ensure that America will have a
strong leader who can lead this country
instead of a man who is led by political
expediency.

Steven Reiss
President, BLS Democrats

415 Seventh Avenue, Suite 62
New York, New York 10001
(212) 594-369%6 (201) 623-3363
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SMART

BAR/BRI First Year Review
Helps You Make the Grade
With Lectures and Outlines
For Civil Procedure,
Contracts, Real Property,

Torts and Criminal Law.

IRST YEAR REVIEW

415 SEVENTH AVENUE. SUITE (2
NEW YORK. N.Y. 10001
(212) 394-3696  (201) 623-3363

160 COMMONWEALTH AVENUE
BOSTON. MASS. 02116
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INTER ALIA

by Michael Harding

Lighten up, Amy. In the June 1988 issue
of the Justinian, Amy Rhodes wrote a let-
ter to the editor complaining about the
paper’s ““flagrant disregard for journalistic
and legal ethics™ and the “harm caused”
by the “crass humor™ in the April Fools
issue. Amy was concerned about those
potential students, parents, and members
of the legal community who would not
realize that a paper with an April |1 date
and stories about Brooke Shields attending
BLS and faculty offices being set up in a
men’s room (accompanied by a photo) was
a joke. Amy, relax! Anyone who took
those stories seriously doesn’t deserve to
be in the legal community. If you didn’t
like the humor, that is your prerogative.
But please don’t try to sentence everyone
else to your world of humor. As for the
school’s  reputation,  Harvard  Law
School’s student publication, Harvard
Law Record, puts out an April Fools issue
in March, and I don’t think they are wor-
ried about what others think.

Book lists. It was pretty disgusting that
M.J. & K. Bookstore refused to issue a
book list without a purchase. Could they
be attempting to monopolize the sale of
books to BLS students? Of course not. It
took a phone call by Joy Heintz to the
Registrar’s Office to make the lists avail-
able. Thanks, Joy.

New students welcome! You're probably
wondering what to do with all your free
time, now that you've got a handle on
things. Seriously, stick with it. The year
will pass and you'll actually come to know
that pro bono is not Sonny’s football-play-
ing brother.

On-campus interviews. Is it me or did
you notice that the same names keep pop-
ping up on those lists? Don’t be discour-
aged. As Professor Leitner says, “There
is the top 10 percent, and then there is
everyone else.” So 90 percent of us are
in good company. However, Jacoby and
Meyers is beginning to look good.
Writing competition. There was no writ-
ing competition for the journals — it was
a reading contest. Requiring a student to
read 600 pages of material and write a
paper within 10 days is not an ideal way
to find the best writers. As a result, some
of this school’s top writers never submit-
ted their papers. New York University
School of Law gave their students 170
pages and 15 days to hand in “a well-writ-
ten and organized paper.” In any case,
congratulations to those who were offered
membership on a journal and to those who
completed and submitted an entry,
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THREE REASONS

WHY MORE STUDENTS ARE
CHOOSING KAPLAN-SMH
BAR REVIEW COURSE

INTENSIVE
QUESTION REVIEW: Over eighteen hours of in-class

question analysis by experienced law school professors is an
integral part of every SMH and Kaplan-SMH Bar Review course
at no extra cost.

2 NARRATIVE

TEXTS: The law you need to know for your bar exam is
explained for you—not outlined—in our comprehensive texts.

3 UNPARALLELED
CONVENIENCE: Preparation for the bar exams of nine-

teen jurisdictions is available at over 100 Stanley H. Kaplan
Educational Centers nationwide (except in New England, D.C.,
Maryland, and New Mexico where courses are administered by

SMH).
PREPARATION FOR
California [llinois New Hampshire  Rhode Island
Colorado Maine New Jersey Texas
Connecticut Maryland New Mexico Vermont
Dist. of Columbia Massachusetts New York Virginia
Florida Michigan Pennsylvania

If you plan to practice in any of these jurisdictions, your first step should
be to contact your campus rep or your local Stanley Kaplan Educational Center.

=R See your Campus Rep, or call:

WI_AN-SMH STANLEY KAPLAN ED. CENTER
26 - SHWAY
BAR REVIEW SERVICES | seooxin, wr 11220

718/336=5300

(800) 223-1782 (800) 343-9188

©1987 Kaplan - SMH
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Moot Court Team
Reaches Quarter
Finals

During the last weekend in October,
the Moot Court Honor Society competed
at the Benton National Privacy and
Information Law Competiton at the John
Marshall Law School in Chicago,
Illinois. Team members Marc Agnifilo,
Steven Brown, Barrier Cave and team
coach Howard Hershenhorn were the
only New Yorkers to advance to the
quarter finalround. BLS finished within
the top eight teams in a field of 35 teams
from around the nation.

Each team entered a brief and took
part in oral arguments held over the
weekend. Among the Schools which
BLS argued against were the University
of Cincinnati, University of Florida,
Cleveland Marshal School of Law and
Villinova Law School.

Open Note
Competition

BLS’s two publications, the Law
Review and the International Journal of
Law, are holding open note competi-
tions this year. These competitions
enable students who are not presently
members of the law journals to submit
articles of publishable quality, with the
possibility of being offered a position.
Notices were posted in the lobby at the
beginning of the semester.

There is no deadline for submitting
an article for consideration to the
Brooklyn Law Review. If a student's
article is accepted, the student may be
offered a membership position. Those
interested may speak to Marian Lupo,
Editor-in-Chief, Brooklyn Law Review.

The International Journal does pre-
scribe deadlines for the open-note com-
petition. In fact, if this is the first that
you've heard of the Journal's competi-
tion, it's too late to enter. The Interna-
tional Journal guarantees membership
toastudent whose article isaccepted for
publication.

Published by BrooklynWorks, 1988

Without Pieper, You Could
Get Eaten Alive....

It’s a jungle out there. You need A Bar Review Course you can
depend on to carry you through even the toughest situations,
a course that knows it’s business. That’s what you’ll get at
THE PIEPER BAR REVIEW. It provides a complete lecture
series, essay writing, multistate practice exams, books and
a seminar for the MPRE exam. All this plus John Pieper’s
class room guidance. Think about it, and join us for your
Bar Review journey.

e —— TR _D_D,)b

PIEPER NEW YORK — l
MULTI STATE BAR REVIEW, LID.
90 WILLIS AVENUE i

MINEOLA, N.Y. 11501
(516) 747-4311

A Company Called
M.J. & K.

Managing the Official Bookstore of
Brooklyn Law School
718/625-2200 Ext. 603

The Bookstore Welcomes Back All Students with
Best Wishes for the Fall Semester.

October, 1988 ® Justinian 13
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Critical Legal Stuidi€s

Conference

by Amy Rhodes

Six Brooklyn Law School students
and three BLS professors took part
recently in the Eleventh Annual Crit-
ical Legal Studies Conference, held
this year in Washington D.C.

Approximately 450 “Crits,” as
proponents of the Critical Legal
Studies (CLS) movement refer to
themselves, met at American Univer-
sity during the weekend of October |
to discuss the topic of “Gender, Race
and Class™ as related to the practice
and study of law.

CLS is a movement of jurispru-
dence which departs radically from
the mainstream perspective, accord-
ing to BLS Professor Gary Minda, a
conference speaker and organizer.
CLS he said, is not a formal organiza-

tion but is the progeny of a group of

left-oriented lawyers who met at the
University of Wisconsin in 1977 1o
network and discuss each other’s
work. Today there 1s a solid core of
“Crits™ and an adjunct group of “fel-
low travellers™ who attend the annual
conferences and summer workshops,
according to Minda. “[CLS] has been
very successful in that it’s hard today
to pick up a law journal without read-
ing some CLS.” he said.

This year, the conference was
filled with workshops and plenary
sessions ranging from the esoteric
(“The Politics of Interpretation: De-
construction and  Post-Structuralist
Critique™) to the practical (“Radical
Lawyering and Its Alternatives™) with
most focusing on at least one aspect
of the theme “Race. Gender and
Class.” Certain  sub-themes reap-
peared in many of the sessions, in-
cluding: “question authority,” ques-
tion legal language to see how it
reinforces discrimination, question
the status quo, and keep an open
mind in studying law and society.

The controversial nature of the
theme of the conference intensified
much of the discussion. A highlight
for many was a plenary session Satur-
day morning entitled, “Critical Per-
spectives of Racism in the Post Civil
Rights Era.” Each of the sessions four
speakers remarked upon society's de-
sire for color blindness from different
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From "Post-
Structuralist
Critique" to "Radical
Lawyering"

perspectives.

Gerald Torres, Professor of Law at
the University of Minnesota Law
School submitted that while the claim
that society should be color blind is
universally agreed to, the word means
different things to different people.
In an economic context. color blind-
ness means equal access to capital
which is ultimately a means to gain
control over one’s own life. he said.

Neil Gotanda, Professor of Law at
Western State College of Law dis-
cussed different ways to achieve color-
blindness none of which, he as-
serted are feasible. For instance, he
noted that, historically in America,
one drop of non-white blood makes
a person non-white. This inference of
“impurity” must be taken into account
in the U.S. Legal system’s struggle
for neutrality and an end to racism.
He rejected a utopian vision of
homogeneity as inevitable cultural
genocide.

Pat Williams, the third speaker and
professor of Law at Stanford Univer-
sity put the issue on a personal level.
She described an incident which oc-
curred to her one Saturday afternoon
in  Manhattan, two weeks before
Christmas. Williams, a black woman,
rang the buzzer of a Benettons store
only to be told through the door by
the young. white clerk, as he looked
her up and down. “We're closed.”
Her rage (and vicariously. the audi-
ence's rage) was only intensified
when the New York Times ran a letter-
to-the-editor responding to her letter
describing the incident. saying in es-
sence — put yourself in the boy’s
place — if you were him looking out
to the street at you. you wouldn’t let
yourself in either.

Finally, Cornell West, Professor at
Yale Law School brought the session
to an electric end. In an oration some-
what in the style of a revival minister,
West called for “Crits™ to band against
the “grand prosperity of the business
assault.” He said he sees CLS as a
movement of people “refusing to be
subsumed under the greedy orienta-
tion that is so much of our culture.”
He expressed concern however, that
there is a constant threat of elitism
in the movement since CLS origi-
nated as a group of white male law
professors. He explained his obser-
vation as “‘not a criticism but a cir-
cumspection’” and a warning to Crits
not to allow an insular movement.

The other plenary sessions, while
not quite as electrifying were gener-
ally fascinating. A plenary on
“Feminist Resistance and Structures
of Power™ again echoed the theme of
struggle against historical authority
figures for power to create equality.
Among the speakers was BLS Profes-
sor Elizabeth Schneider who dis-
cussed domestic violence, describing
abuse against women as a symbol of
all female inequality. Such violence
is the logical culmination of the his-
torically subordinate role women
have had in the marital relationship
and is furthered by the societal per-
ception that the woman is somehow
at fault, she said.

Students who spoke at the confer-
ence displayed a more practical, less
theoretical, perspective than did the
more experienced speakers. At a
workshop on “Strategies for Student
Resistance™ students from Harvard,
Yale, Pittsburgh, Virginia, New York
and Brooklyn expressed their frustra-
tion in opening fellow students minds
to new ideas. Specifically, they
voiced dissatisfaction with fellow stu-
dents who, they said were generally
apathetic. Mern Horan, a Washington
College of Law student explained,
with tongue in cheek, that her col-
leagues view the problem in revamp-
ing a National Lawyer's Guild chapter
was to find an answer to “how to re-
vamp radical chic?” On a more seri-
ous note. a student from Yale defined
the source of frustration as how to
merge CLS, which he said is “out

14



there in ivory towers of theory,” with
practical social problems that need to
be solved.

Practicality was also the theme ex-
pressed in a workshop entitled “Rad-
ical Lawyering and Its Alternatives.”
There, practitioners who are propo-
nents of CLS described how they try
to blend their ideals with their prac-
tice. Attorney Wayne Eastmond ex-
plained that CLS focuses mainly on
the indeterminacy of legal language,
and on socializing law students to be
open to a different way of “thinking
like a lawyer.” The problem there, he
suggested, is that more emphasis
should be put on the micro relation-
ship with clients and the efficacy of
practice.

Attorney  Adam  Thurschwell
warned however that there is a danger
in the ego of a radical lawyer. “As a

radical lawyer, ygurhegimdaghink of
yourself as kind of a solitary white
knight. The tendency is fatal and you
must remember that you are in the
service of whatever group you are rep-
resenting,” he said.

These two workshops were among
the most practical of the approxi-
mately 50 sessions that were offered
during the weekend. The extent and
variety of the offerings led one atten-
dee to describe the event as sort of a
mosaic, where each tile is so beautiful
to look at up close that the admirer
cannot back away to look at the whole
picture. Topics of the workshops
ranged from “"Labor Law Practice and
Political Possibilities,” to “CLS,
Sprituality and Nature,” to “Men and
Feminism™ to “A Marxist Critique of
CLS:™

Jeremy Solomon, one of the six

BLS students that attended the confer-
ence reported great satisfaction with
workshops. Solomon, a second year
student, said: “On the cynical side,
['d say that it’s funny when a bunch
of academics get together to criticize
the academy, but overall, I think they
were saying some really valuable
things—in essence giving one’s mind
a lot of really good tools to use in
thinking about the law and how to be
a lawyer. To my mind, that's why |
went and what CLS is all about.”

According to a pamphlet prepared
by Jamie Boyle, Visiting Professor of
Law at Washington College of Law
at American University, the CLS
mailing list currently includes 1400
members, most of whom are law
teachers, with students and practition-
ers making up the balance.

CLS Abroad in Washingtion

by Jacqueline Rishty

Critical Legal Studies is not merely
an American phenomenon. It is a
method of critically approaching the
law that has a strong foothold in other
parts of the world as well. In order
to represent such non-American con-
tingencies, professors from Canada,
Poland and Australia attended the
CLS Conference in Washington, D.C.
this past month.

The Canadian, Toni Pickard, a pro-
fessor of law at Queen University in
Kingston, Ontario, incorporates criti-
cal legal analysis into her classroom
discussions. Instead of instructing her
students to continue in the traditional
manner of reading casebooks and un-
derstanding the law within the
parameters of a judge’s opinion, she
encourages the students to look
beyond that to other issues surround-
ing a particular topic. She explains
that the pitfall of law is that “it only
pretends to make sense,” and that stu-
dents must be encouraged to keep
their eyes wide open in order to under-
stand how the law fits in to the realities
of society. To facilitate her efforts,
Pickard is collecting materials to
create a “new’’ law book, thatincludes
not only cases, but articles on varying
perspectives of the law.

Published by BrooklynWorks, 1988

Professors from

Canada, Poland and
Australia

The Pole, Jacek Kurczewski, a Pro-
fessor at the Interdisciplinary School
of Social Problems at Warsaw, teaches
classes consisting of law and sociol-
ogy, though neither as independent
disciplines. Though Poland follows a
civil law system, where codes and sta-
tutes constitute the body of law,
Kurczewski believes that it also war-
rants a more critical look at the law.
He explained that such critical
analysis arose because of the “politi-
cal struggle [in the country] permeat-
ing legal education.” As a result, stu-
dents are receptive to the idea of look-
ing beyond the rigidly-structured law
to an alternative perspective that takes
into consideration social issues not
otherwise addressed.

The law professor from Australia,

Drew Fraser, from the Macquire Uni-
versity School of Law at Sydney,
though also an advocate of critical
legal analysis, employs a different
method than Pickard. Instead of pur-
suing the deconstruction of law, he
believes that critical legal analysis is
meant to open new avenues Of
thought. Such a method of teaching,
he says, is buttressed by the structure
of legal education in Australia. The
five-year program in which a student
obtains a B.A. and a law degree, is
broken down into three years of his-
tory/sociology and two years of legal
education. By affording a student
such an experience, the latter obtains
the necessary introduction to the so-
cial context in which the law is to be
applied. Fraser noted that though law
school is meant to train students to
become lawyers, “‘it should first and
foremost train them to be citizens.”

Earlier, Fraser had told professors
during a workshop on alternatives to
the First Year Law School Cur
riculum, that he was amazed at how
little plurality exists in American law
schools.

Fraser said that there are only four
law schools in Australia and that all
teach law differently including the
first year schedule. In the U.S. few
schools differ in their first year cur-
riculum.

“It is shocking that there is more
pluralism in law schools in Australia
than there is in the United States,
where everyone boasts of their diver-
sity,” Fraser said.
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NEW
FACULTY

by James Sherman

The Brooklyn Law School community
has been enlivened by the arrival of two
new professors this fall. Both Professor
Vincenzo Varano, who is teaching Com-
parative Law this semester, and Professor
John Cirace, who is teaching Torts this
fall and will teach courses in both Law
and Economics and Regulated Industries
in the spring, bring unique backgrounds
and perspectives to BLS.

PROFESSOR
VINCENZO VARANO

Vincenzo Varano, who will be here
only through November, is an expert in
comparative law. He is a 1962 graduate
of the University of Florence Law School
and was admitted to the [talian barin 1965.
He has been a member of the Institute of
Comparative Law at the University of
Florence since 1963 and a professor there
since 1983. Prior to his appointment to
the University of Florence Law School
faculty, Professor Varano was First As-
sociate Professor of Comparative Law at
the University of Siena Law School from
1973 to 1983.

In furtherance of his study of different
legal systems, Professor Varano spent the
1965-66 academic year under the tutelage
of John Merryman at Stanford University
Law School, the fall of 1979 at Cornell
Law School, and served a term as a visit-
ing research fellow at All Souls College,
Oxford University, in England. Next fall
he will be going to Northwestern Univer-
sity Law School.

All this experience puts Professor Var-
ano in a fine position to make compari-
sons. As he noted, “The other great West-
ern law tradition, the so-called civil-law
tradition, is founded on quite a different
approach to the legal process than the com-
mon-law tradition. The study of compara-
tive law provides an important way o look
at legal problems for a variety of reasons
— scholarly, scientific, or practical.

When asked about some of the more
practical aspects of comparative law Pro-
fessor Varano responded that “with
today's extremely mobile societies, rela-
tions between people are increasingly
transnational in nature. Increasingly,
judges are called upon to apply foreign
laws, as when a contract between corpora-
tions of two countries declares a foreign
country’s law will apply to the contract.

16 Justinian ® October, 1988
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law, especially in commercial transac-
tions.”

Looking at the bigger picture. Professor
Varano declared that law  students
everywhere are confronted with other
legal traditions and must realize his or her
approach to the law is not the only one.
“There are others that originated in a dif-
ferent way. Students should take not that
there are divergences in legal traditions.
The important question is why.™ At the
same time Varano noted that “There is
also ample room for convergencies in mat
ters of constitutions, judicial review. and
human-rights issues.”™

As a scholar, Professor Varano admits
to being attracted by constitutional law.
“America was the birthplace of modern
constitutionalism. and that is one of the
lessons we on (the Continent) have to
learn. After World War Two, it was nec-
essary for Germany and Italy to establish
a bulwark against arbitrariness and against
oppression.  American constitutionalism
was an important model.” Varano com-
mented that he considered judicial review
to be the mosi significant feature of U.S.
constitutionalism. Otherwise he admits to
being basically a proceduralist and feels
the U.S. procedural system provides ex-
cellent judicial process “insofar as you can
afford it. You cannot always afford that
kind of machinery.”

For the most part, lawyers are viewed
in the same way worldwide. As Professor
Varano pithily put it. “You don’t want to
run into lawyers.” He also observed that
the Italian criminal system is in the process
of being overhauled with an eye toward
the American system. and this is where
“comparative law can be and must be of
great use to legislators.™

Varano likes the collegial atmosphere
at BLS, his fellow scholars. and his clas-
ses. I like it. 1 have an impression of a
school that is active and moving forward.”
He is an opera and symphony fan, likes
traveling. and is an avid skier.

PROFESSOR
JOHN CIRACE

John Cirace brings an equally interest-
ing background to Brooklyn. After receiv-
ing a bachelor’s degree from Harvard in
1962, Cirace picked up his law degree at
Stanford in 1967 and earned a doctorate
in Economics from Columbia in 1975, He
was a professor of law at Hamlin Law
School in St. Paul, Minnesota from 1983

to 1985 and has been a professor of

economics at Lehman College. City Uni-
versity of New York, since 1975, At the
close of this academic year, Professor
Cirace will return to Lehman.

https://brooklynworks.brooklaw.edu/justinian/vol1988/iss3/1
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“I'm excited.” Professor Cirace gladly
admitted about the new text he'll be using
to teach Law and Economics. The Cooter
and Ule Law and Economics text is brand
new and is based on a different theory
than  the  standardbearer,  Professor
Posner’s Economic Analysis of the Law.

As Professor Cirace put it, Professor
Posner. “as a member of the Chicago
School, has dominated the field to now.
His conservative theory is based on wealth
and maximization, like any other utilitar-
ian ethic, doesn’t take into account distri-
bution. To them. if there’s a net plus. it
should be done.™

Cirace is hoping the new book will re-
place Posner’s book. The new book covers
economic theories and their applications
to common-law torts, property, and con-
tracts, Cirace believes different criteria
should be developed for each of the com-
mon law areas: “For example, in torts, we
can use an egalitarian criterion to deter-
mine which liability rules are most effi-
cient. It individuals act as if nobody
should subject another to a risk they
wouldn't accept themselves, then this will
using efficiency
minimizing the cost of accidents and the
cost of preventing accidents. Implicity.
we're asking. What is the price of life?”
In contracts, the question will be, when
is 1t efficient to breach a contract? What
is the most efficient remedy for the
breached party?

The Cooter and Ulen text also rejects
Professor Posner’s overarching wealth-
maximization premise and substitutes dif-
ferent criteria for different areas of the
law.

The course in Regulated Industries will
address the question of which industries
should be considered public utilities and
therefore have price and entry restrictions.
Anyone who has ever wondered who will
pay for unused nuclear-power plants or
considered the larger implications of, say.
banking deregulation should be interested
in this course. Professor Cirace says the
class will be looking at a whole slew of
“deregulated industries — airlines, truck-
ing. and rail, to some extent — and we
may. if time permits, look at the recent
changes going on the banking industry.
The cases will revolve around the determi-
nation of the properly regulated efficient
price

“*Regulated Industries tend to be stul-
tified, to lack initiative, whereas if you
deregulate, it may be that the industry be-
comes unstable, such as the savings and
loan industry in the U.S. today.”

Professor Cirace finds BLS to be “ex-
cellent. The faculty is very active, and
there’s a lot of interchange.™ He likes ten
nis. running. the movies, theatre. and
Nautilus

criteria - of
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PROFESSOR
JEFFREY MORRIS

by Ruth Bemnstein

Visiting faculty member Jeffrey
Morris brings a distinguished back-
ground in law and political science to
BLS, highlighted by his five years work-
ing for the Supreme Court as chief re-
search associate to former Chief Justice
Burger. Hecomes to BLS mostrecently
from the University of Pennsylvania
undergraduate political science depart-
ment,

Professor Morris is teaching two
courses at BLS in the fall semester.
American Legal History and Constitu-
tional Law Seminar. He will teach Con-
stitutional Law in the spring.

“I’mreally a New Yorker,” says the
Westchester native. “It’sadelight to be
back here.” Morris got his law degree
from Columbia Law School, and stayed
onat the University todoaPhd in Politi-
cal Science. He was then invited to join
the Administration as Special Assistant
to the Vice President of Academic Af-
fairs. That position led to his appoint-
ment at the Supreme Court.

After five years in Washington, Mor-
ris decided to return to academia and
took a teaching position at the Univer-
sity of Pennsylvania. Now that he is
back in the graduate school environment,
Morris says he is enjoying the experi-
ence. Teaching graduate students is a
different experience from teaching the
students he had at Penn, who are largely
from the same type of background: the
children of wealthy, professional par-
ents. Morris finds that not to be the case
at BLS. “I’ve been terribly struck by
how many older students I have, how
many women. I like the diversity.”

Morris says he also enjoys working
with the BLS faculty. He finds them to
be a very warm group of people, and
applauds their approach to teaching.
“As best as I can tell, from my vantage
point, the faculty here is more acces-
sible than the faculties at other schools
I’ve been at.”

Professor Morris is unsure at this
point whether he will return to Penn
when his year at BLS is up, or look for
another position in New York City.
Now that he’s back, Morris says, it will
bedifficulttoleave his hometown again.

Published by BrooklynWorks, 1988

SHORT RIBS

by Dick \X/right

%= UNITED FEATURE

1§ SYNDICATE
SHORT RIBS t™ by Dick \Wright
©1988 DI -
| CHOSe TO GeTt
INTO POLITICS
Because IT was anp I'm
a2 Promising GOOD aT
career... MAaKING
44444 Promises:
SHORT R by Dick Wright

IBS t™
e

Gasin .

WHen | was a S
BoY, | Framep NOW THe Frame
my FIrsT DOLLAr 15 WOrTH a
In a Tenh cenrt DOLLAr, anD
Frame... THE DOLLAr IS
%, WOrTH @ Dime:
SHORT RIBS ™ by Dick Wright

THere's SOMeTHING
TO Be 531D For

POLISH economic
PoLICY...

| BeLieve

a CamPaich esPecCiaLLy IF
can BenerIT IT'S BUSH'S
From misTakes... Ccampaicn!

October, 1988 @ Justinian 17



The Justinian, Vol. 1988 [1988], Iss. 3, Art. 1

Federal Sentencing Guidelines Symposium

by William Purdy

A symposium exploring alternatives to
traditional prison sentences under the re-
cently enacted Federal Sentencing
Guidelines was held on June 15. The
forum was sponsored by Brooklyn Law
School, judges of the United States Dis-
trict Court for the Eastern District of New
York and the Aleph Institute. Developed
for the purpose of eliminating disparity of
prison sentences in this country, the con-
troversial guidelines mandate the imposi-
tion of minimum periods of incarceration
for all but the most minor crimes. The
effect of the guidelines is most strongly
felt by those who in the past were most
likely to receive probation or suspended
sentences, usually first offenders and
white-collar criminals. This result has
been perceived by some in the legal com-
munity as unduly harsh and draconian.

The symposium, entitled Alternative
Punishments under the New Federal Sen-
tencing Guidelines, was moderated by
Dean David G. Trager in the Ceremonial
Court Room of the Eastern District Court
House. The agenda consisted of presenta-
tions by Chairperson of the New York
State Committee on Sentencing Reform,

Kenneth R. Feinberg: Commissioner of

the United States Sentencing Commis-
sion, Ilene H. Nagel: United States Dis-
trict Judge, Jack B. Weinstein; Director
of the Federal Bureau of Prisons, J.
Michael Quinlan; Chairperson of the New
York State Assembly Committee on Cor-
rections, Daniel L. Feldman; and National
Director of the Aleph Institute, Rabbi
Sholom D. Lipskar.

Attorney Kenneth Feinberg, the first
speaker of the symposium, said that the
guidelines were the “law of the land™ and
declined to address either the constitution-
ality or wisdom of Congress’s adoption of
the rules. His discussion of alternatives to
prison focused only on white collar crim-
inals and petty offenders. This approach
reflected the basic assumption underlying
the symposium that the guidelines are fa-
cially too harsh for white-collar and petty
offenders but perfectly acceptable for
other criminals.

Judge Weinstein, next on the agenda.
praised the work of the sentencing com-
mission and argued that the guidelines do
not prevent judges from acting sensibly.
Weinstein's approach, described by Dean
Trager as “driving a truck right through
the guidelines,” focused on the guideline’s
loopholes and opportunities for judicial
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discretion. He urged attorneys not to lose
hope. and insisted that the opportunities
for “downward departures™ from the
guidelines were available to attorneys who
made the right arguments. Weinstein
raised a variety of alternatives to the trad-
iional prison sentence expressing special
favor tor halfway houses and drug treat-
ment centers. However. he criticized the
current lack of funding for drug rehabili-
tation, commenting, “‘when government
gets around to funding it then we’ll be
serious about the drug problem.”

dealing with options
instead of
individuals...

Judge Nagel criticized the search for
alternatives to prison sentences. Defend-
ing the guidelines, she insisted that devia-
tions undermine the basic purpose of the
guidelines.  Non-imprisonment options.
according to Nagel, suffer from the same
judicial inconsistencies that originally
prompted the adoption of the guidelines.
namely that whites are more likely than
non-whites to receive alternative sen-
tences which are not publicly perceived
as real punishment.

Disagreeing with the previous speakers,
Mr. Quinley. the director of the Bureau
of Prisons, said he was dissatisfied with
the notion that guidelines are an effective
means of dealing with the criminal prob-
lem. He criticized the paradoxical situa-
tion in which society demands more
police, tougher judges. and longer prison
sentences. particularly for drug offenses.
yet resists increased funding for prisons
and drug treatment centers. Pointing out
that federal prisons are currently operating
at 158% of capacity, Quinlan said he was
at a loss to describe how the federal prison
system will deal with the increased num-
bers of prisoners expected under the
guidelines and the increasingly harsh drug
laws.

https://brooklynworks.brooklaw.edu/justinian/vol1988/iss3/1

Next, judge Feldman acknowledged that
the future for white-collar offenders does
not appear as bleak as initally feared.
Feldman was, however. strongly critical
of past attempts at criminal rehabilitation
Calling the New York City probation sys-
tem “a fraud, sham and a disgrace.” he
insisted. “this did not have to happen.”
and that properly funded probation sys-
tems are capable of very low rates of re-
cidivism. Feldman joined Weinstein in
criticizing the small amount of money al-
located to drug treatment centers.

The most emotional presentation and
strongest criticism of the guidelines and
the concept of prison as a punishment was
voiced by the only non-lawyer in atten-
dance. Rabbi Sholom D. Lipskar. Lipskar
insisted that locking a human being away
does not allow society or the individual
to deal with the problem of crime. He
criticized the approach taken by the
guidelines and suggested that “instead of
dealing with options. maybe we should
deal with the individual.”™ He condemned
the prison system and the guidelines’s pol-
icy of increased prison sentences, arguing
that prison merely contributes to the prob-
lem of crime by creating alienation and
hatred in not only the prisoners but in the
spouses and children of those swallowed
by the criminal justice system as well.

By the end of the evening the variety
of alternatives to prison suggested in-
cluded private and state sponsored com-
munity detention centers: home detention.
particularly when coupled with some form
of electronic monitoring; and incarcera-
tion in drug treatment centers.

The most innovative alternative punish-
ment of the evening was an experimental
“boot camp™ type of incarceration. Clas-
sified by Feinberg as “shock treatment
custodial punishment.” it consists of a pro-
gram of “brief. intermittent. quick hit in-
carceration, coupled with conditions of re-
lease.”™ The program is premised on the
theory that by combining periods of in-
tense incarceration with periods of release.
the effect of the incarceration on the indi-
vidual is maximized. Under a pilot pro-
gram now operating in New York, a con-
vict can get a reduction in sentence for
participation in the program. The program
also found support with Quinlan who was
troubled by the current situation of prison
overcrowding. Feldman characterized that
the New York program as “extremely
promising,”" notonly as a formof incarcer-
ation but also as aform of rehabilitation.
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BALLOT
PROPOSALS

(as reported by Citizens Union)

Proposal One.
A Proposition

ROADS AND BRIDGES
BOND ACT

This proposal would authorize the is-
suance of $3 billion of bonds. the proceeds
from the sale of which would be used for
construction and repair of roads and
bridges throughout the State. There is no
funding in this act for any mass transit
project. The funds are 1o be divided by
region. with New York City to receive
23% . Long Island. 23% . the Hudson Val-
ley. 14% and the balance of the State.
40% . The proceeds. to be used between
1989 and 1992, must supplement usual
State expenditures.

There is general agreement that New
York State must substantially increase the
amount spent on highway and bridge re-
pair and replacement. The dispute centers
around the propriety of financing these
expenditures by a $3 billion bond issue.
the largest in the State’s history. rather
than by other means.

Opponents argue that it is irresponsible
to increase New York's debt of $24 bil-
lion, the highest in the country. and that
the cost of the interest will negatively im-
pact on highway projects after 1992. They
contend that New York should earmark
the revenues from highway use taxes.
gasoline taxes and motor vehicle fees. and
use them exclusively for highways and
bridges. as do 47 states and the federal
government. The proposed bond issue will
add another $2.082 billion in debt service
over the 10-20 year lite of the bonds. New
York's state gasoline tax is the 7th lowest
ind the nation and has been unchanged
since 1973,

Proposal Two.
A Local Question

GOVERNMENT ETHICS

“Shall the Board of Ethics be renamed
the Conflicts of Interest Board. be
made up of three independent citizens
with no ties to government or politica!
parties. appointed by the mayor and
confirmed by City Council. and be
given the power o enforce prohibitions
that shall both be strengthened and
clarified. as proposed by the Charter
Revision Commission?”

Published by BrooklynWorks, 1988

- et al.: The Justinian
Proposal Two would greatly strengthen

the city's present charter provisions on
ethics. Renaming the Board of Ethics as
the Conflicts of Interest Board more accur

ately describes its mandate. The Board's
independence is more assured by remoy

ing the director of personnel and the cor

poration counsel as members and requir-
ing City Council confirmation ol the
mayor’s appointees. who are to serve for
staggered six year terms. The Board's
basic powers would include issuing rules
and advisory opinions: educating public
officials and employees about the charter's
conflict of interest provisions: receiving
complaints. conducting hearings. and as-
sessing penalties: and reviewing financial
disclosure statements.

Among the prohibitions which ure
strengthened and clarified are some deal-
ing with the “revolving door™ whereby
public officials and  employees have
moved o the private sector and im-
mediately used their inside knowledge and
connections to benefit their new employ-
ers. the new prohibitions include:
“aone year ban onany former public ser-

vants appearing before the agency they

had served:

& one year ban on any former members

of the Board of Estumate. deputy

mayors or seven specified high level
mayoral appointees appearing before
any city agency:

@ one vear ban on former city council-

members appearing before the Council:

a life time ban on any public servant.

paid or unpaid. appearing on a particu-

lar matter with which he/she had dealt

“personally and substantially.”

A new charter provision defines “owner-
ship interest”™ for the first time and requires
disclosure and. in some cases. divestiture
of any such interestin firms doing business
with the city. The defined “<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>