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Current Legal
Decisions

Foreclosure — Landlord and
Tenant—Negligence—Gifts
—Replevin

Foreclosure—Receiver—Tenant

The Prudence Company, Inc. v. 160
West 73rd Street Corporation, 260
N. Y. 205. November 22, 1932,

A 1 action was

ed, in which the occupants of the
mortgaged premises, who were in pos-
session by virtue of leases subordinate
to the mortgage, were made parties.
A receiver of rents and profits was
appointed. He applied for and ob-
tained an order fixing the r

Tax Service
Offers Field

For Lawyer

Joseph Klein Urges Law-
yers to Awaken to New Op-
portunities for Income

ACCOUNTANTS NO BAR

Attorney’s Aid Needed Despite
Virtual Monopoly Obtained
by Old Statute

“Lawyers should awaken to their
opportunities and participate, active-
ly, in a lucrative branch of legal
work,” said Dr. Joseph J. Klein in an
address by the Ci i

rental value and directing the occu-
pants of the mortgaged premises to
pay the sum so fixed, which sum was
larger than that which they had
agreed to pay.

The Court of Appeals held that a
court is without power to grant such
order. “Until the lien of the mort-

on Lectures of the New York County
Lawyers’ Association last week, in
discussing the income tax practice,
the relationship between attorney and
and the y’s place

in such practice.
Dr. Klein stated that the Corpora-
tion Excise Act of 1909 was the real
forerunner of our present Federal

gage is losed the ]
no paramount title which would justi-
fy eviction of the occupants or abro-
gation of the agreements.”” It should
be noted that the leases in this case
yere not attacked on the grounds of
rraud. ¥ .

Landlord and Tenant— Summary
Proceedings
Koss et al. v. Aaront, et al, 260
N. Y. 8. 3887. November 15, 1932.
The lease in question contained a
provision to the effect that it may at
the option of the landlord be declared
terminated “if the tenants shall be or
shall be declared to be insolvent or
have been adjudicated a bankrupt.”

has | R

Statutes. Explaining that
lawyers were slow to realize and take
advantage of a lucrative field for in-
come, he showed how they were, han-
dicapped at the start by the compli-
cated Federal Statutes. The Treas-
rury dfficials placed the entire-lLurdem|
of tax returns on the accountants
who were looked to for interpretation
and administration.
Points Out Five Fields

The speaker pointed out that in
1917 “attorneys began to wake up,
began to realize that they were los-
ing control of a lucrative field of
income.” A year later they appealed
to the Treasury Department to con-
ﬁne to lawyers in the department the

The tenants became insol , and the
landlord, exercising his option, term-
inated the lease. Thereafter he com-
menced summary proceedings to re-
cover possession of the property.

The Municipal Court dismissed the
proceedings on the ground that the
mentioned provision is a condition
subsequent and not a conditional lim-
itation. Summary proceedings will
not lie for a breach of a condition
subsequent. The landlord is relegated
to an action of ejectment.

Negligence — Abatement — Public
Policy

Domres v. Storms, 260 N. Y. S. 335.
November 16, 1932.

Plaintiff and defendant’s decedent,
both residents of New York, were in-
volved in an accident in Pennsylvania.
A statute of Pennsylvania permits the
injured party to maintain an action
for personal injuries against the ex-
ecutor or administrator of the de-
ceased wrongdoer. In this action
plaintiff seeks to enforce that statu-
tory right of action.

The Appelldte Division, Fourth De-
partment, one Justice dissenting, re-
versed a judgment of the Trial Court
dismissing the complaint. The appel-
late court held that the action is a
transitory one and is not contrary to
our public policy. Had this accident
occurred in New York, plaintiff’s
cause of action would not have sur-
vived the wrongdoer’s death. That
fact alone, however, is not sufficient
to show that it is against our public
policy to enforce the foreign right of
action. “Courts. ..do not close their
doors unless help would violate some
fundamental principle of justice, some
prevalent conception of good morals,
some deep-rooted tradition of the
common weal.”

(Continued on Page §)

of the revenue laws and
to members of the bar that phase of
tax practice which involved repre-
sentation before the Revenue Bureau.

Dr. Klein continued by saying that
clients are turning to the accountant
rather than to the lawyer for tax
service because they believe that the
accountant is the specialist in this
field and will be able to aid them in
a more efficient manner.

In illustrating the manner in which
he would have lawyers assume a

(Continued on Page 7)

BROADCASTS TO CONTINUE

The Alumni Association of
Brooklyn Law School has an-
nounced the beginning of an-
other series of radio broadcasts
featuring prominent legal au-
thorities. This Legal Forum is
to be presented bi-weekly at
8 P. M. over station WNYC, the
first one to be held Thursday,
January 26.

These broadcasts are a con-
tinuance of the program inaug-
urated last spring and will of-
fer addresses and discussions on
important legal questions.

Law Student
Is Cultured,
Dean Maintains

Takes Issues with Prof. Z. Cha-
fee, Jr., of Harvard, Who
Holds to Contrary

REQUIREMENTS ARE MET
Notes Trend Toward Revival of
General Cull!n"‘g, Rather Than

ion

Judicial Reform
Urged by Alger

To Discuss Judicial Selection at
State Bar Association
Meeting

POLITICIANS IN CONTROL

George W. Alger, who polled a
large number of votes in the recent
elections as a candidate of the Inde-
pendent Judges party, has proposed
a plan whereby would be preserved
“the benefits of a more responsible
form of appointment by the Governor

as the, rﬁponsib} head of the State L
gover menf,'m'sfeajé ST OTH AT,

subject, however, to check by inde-
pendent nominations in case appoint-
ments made by the Governor should
prove unworthy for any reason.”

The method of the selection of judi-
cial candidates for office will be the
main topic of discussion at the fifty-
sixth annual meeting of the New York
State Bar Association on January 26,
27, and 28. The association will con-
vene to consider and discuss current
problems concerning the administra-
tion of justice, and leaders of the
Bar will debate the question of judi-
cial candidates.

Mr. Alger, stating that there is no
higher function which a Bar Associa-
tion can exercise than to perform a
positive rather than a negative in-
terest in judicial candidates, believes
that such association would have an
admirable opportunity for effective-
ness, its influence depending upon the
character of the organization - itself

(Continued on Page 2)

Means of Choosing Judicial Nominees
To Be Debated At State Bar Meeting

The fifty-sixth annual meeting of
the New York State Bar Association
will be held on Thursday, Friday and
Saturday, January 26, 27 and 28, at
the Association of the Bar of the City
of New York building, 42 West 44th
Street to consider and discuss current

bl of the i of
justice.

The first session will be opened at
two o’clock, Thursday afternoon by
President Seabury to hear the reports
of the Executive Committee, the Com-
mittees on Nominations and Griev-
ances and of the Treasurer.

To Debate Questions

On Friday morning at nine-thirty,
the order of business will be con-
tinued. At half past eight Honorable
William D. Mitchell, Attorney-General
of the United States will deliver the
annual address in the ballroom of the
Waldorf Astoria.

“The Question of the Method of
Selection of Judicial Candidates for
Office” has been selected as the main

topic for discussion. Leaders of the

Bar are to debate the question follow-
ing a report on the subject by a spe-
cial committee headed by Frederick R.
Coudera. This report will be present-
ed on Friday afternoon at two-thirty
o’clock.

To Hold Annual Dinner

A paper on “Bankruptey Law” is
to be read by James N. Rosenberg.
Eugene Raines will read a paper on
“Bighteen Years Under the Work-
men’s Compensation Act.” Harry D.
Nims, a member of the State Com-
mission for the Administration of Jus-
tice, will deliver an address on some
of the subjects which are under con-
sideration by the Commission.

The annual dinner is to be held in
the Waldorf Astoria on Saturday
evening, January 28th, at
o’clock. President Seabury will pre-
side and addresses will be delivered
by Chief Judge Pound of the Court
of Appeals, Dr. Armistead M. Dobie,
Dean of the Law Faculty of the Uni-
versity of Virginia, and Martin Con-
bey of New York.

seven |

P

Taking issue with the statements of
Professor Z. Chafee, Jr., of Harvard,
Dean Richardson of the Brooklyn Law
School on December 28 maintained
that the ordinary law student was not
ignorant in matters pertaining to
“Science, literature or history” due
to the lack of cultural education.

Dean Richardson took exception to
Professor Chafee’s assertions, incor-
porated in the report of the commit-
tee on curriculum of the Association
of American Law Schools, which held
a three day session in Chicago at the
end of December, that 50 percent of
law students are lacking in the knowl-
edge of science, literature and his-
tory.

Less Specialization Today
SEF fmm two to four years of study

TREATS EXTRADITION
—

Arthur Garfield Hays

Hays Discusses
Extradition Law

Sound Public Policy for Gover-
nor to Use Discretion
in Such Cases

BURNS CASE IS CITED

“The exerc:se of Gubematona! dxs-

Lawyers Fight
Irving Trust
Receiverships

Heated Discussions at N. Y.
County Lawyers’ Association
Meeting Deplore Condition

TUTTLE IS A PROPONENT

Seeks Legislative Aid to Determine
Legality of Receiverships
in New York

Corporate receiverships were vigor-
ously denounced at a meeting of the
New York County Lawyers Associa-

* | tion recently held in the Auditorium

of City College. After short ad-
dresses by the treasurer, Benno Low-
enstein and Charles H. Boston, presi-
dent, a resolution was read by H. W.
Beer, president of the Federal Bar
Association of New York, New
Jersey and Connecticut in which it
was strongly urged that a close exam-
ination be made of the rule by which
the Irving Trust Co. has been ap-
pointed standing receiver and trustee
for bankruptcies in the Southern
District.
- Trvdoae Lacsss Attacked o

to cquip-e ot

dént with a fair knowledge of gen-
eral cultural subjects,” Dean Richard-
son said, “I hardly know how such
knowledge may be attained.”

The Dean asserted that there is to-
day a general trend to a revival of
cultural subjects, with less stress on
specialization throughout the larger
American universities and colleges.

“QOut of the students registered last
Fall with Brooklyn Law School, fifty
two colleges and universities through-
out the country were represented.
Forty-two per cent of these students
had Bachelor of Arts degrees, denot-
ing four years of general arts educa-
tion. The requirements of the law
(Continued on Page 3)

Law Curriculum

At Yale Altered

Individual Investigation of Le-
gal Problems Extended
to Two Years

Under a new plan, announced De-
cember 31 by Dean Charles E. Clark
of Yale Law School, students in that
school will be permitted to devote
two-thirds of their three year course
for the degree of bachelor of law to
the individual investigation of legal
problems. This plan will give the
students almost complete freedom
from formal courses and lectures.
“After the first term of the first
year,” explained Dean Clark, “a stud-
ent may take two-thirds of his en-
tire course in this manner under the
concurrent direction of two members
of the faculty.”

“Within two weeks of the opening
of school,” the Dean continued, “stu-
dents are beginning to do for them-
selves the very kind of work which
(they will be called upon to do in
jJactive practice. It is essentially a

rocess of doing by learning.”

is a matter of smmd puhhc pohcy,"
said. Arthur Garfield Hays in an in-
terview with a Justinian reporter.
“Certainly, if a criminal were a citi-
zen of the United States and some
foreign country demanded his extra-
dition, there would be a tremendous
wave of public sentiment and even re-
sentment involved.”

Mr. Hays went on to explain that
the differences in temperament, back-
ground and system of punishment be-
tween states may be quite as great as
between that of i iti “There

The Irving Trust Co. was made the
focal point of the attack on the pres-
ent system, which Mr. Beer in his
address claims, is depriving the legal
profession of its right to practice.
He said that years of inactivity on
the part of lawyers has made it pos-
sible for the present system to grow,
and, as a result we now have cor-
porations such as banks and trust
companies giving legal advice and
munag-ing estates. This deplorable

as iled for the past

is, on the surface, no reason why a
criminal should have refuge in any
state if he is a criminal. But occa-
sionally we come upon a case in which
public sentiment in the community
where the crime has been committed
is so grossly weighted against the of-
fender that fear is occasioned lest a
fair trial be denied, or the charge is
not universally considered justifiable
as a crime, or extradition is demand-
ed for some ulterior purpose.”

Cites Burns Case

Continuing, Mr. Hays cited the
Burns case. “It is difficult. to con-
ceive how justice of any kind would
have been benefited by the return of
Burns. It might have satisfied the
dignity of the state of Georgia,” he
said, “but certainly there was no rea-
son to demand that he be returned
to the chain gang.”

When the Governor of Georgia re-
fused to return Percy J. Fuller to
New York on request, the Governor
felt that the criminal machinery was
being used as an instrument for the
collection of a private debt. Other
cases where extradition has been re-

fused, it was pointed out, were those

involving negroes who were threaten-
ed by lynchings at home and the Gov-
ernor felt they would not be afforded
a fair trial. In the well known John-
son case in Massachusetts, Governor
McCall refused to return him because
he felt that Johnson could not get a
fair trial in the State of West Vir-
ginia

. Hays pomted out that under

This general of the
content of the curriculum has been
ade to emphasize the functional ap-
roach in law. “The changing con-

(Continued on Page 8)
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the f‘ ion the 1 is man-
datory and the Governor is bound to
return an escaped convict or one who
has been indicted. -The law intends
(Continued on Page 8)

twenty-five years, and can only be
changed by a concerted and continued
effort on the part of the profession,
he claimed.

Corporations Inefficient

From the fact that the banks have
often failed to fully and properly set-
tle bankruptey claims and have tied
up millions in assets, he drew the
conclusion that corporate receivers
are not as efficient as individual re-
ceivers and trustees. He concluded
his talk with an appeal to the as-
sembled meeting to stamp out “Jus-
tice, Inc.” as he termed the Irving
Trust Co.

W. R. Montgomery, Chairman of
the Committee on Bankruptey, spoke
in opposition to the proposal of Mr.
Beer. He offered a different resolu-
tion which suggested that the various
local bar associations and business
or; appoint i

(Continued on Page 8)
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LEGAL PRAGMATISM

As Professor Walter B. Kennedy observes in
his admirable Men or Laws in the current issue
of the Brooklyn Law Review, “the juristic pen-
dulum has been swinging away from the belief
that the law is composed of hard-and-fast prin-
ciples” and is veering towards the belief that the
strictly human element plays an important, if
not dominant role, in the formulation of the legal
decision.

Evidence of that change is not lacking. In a
recent issue of the Cornell Law Quarterly,
Jerome Frank asserts that the fundamental legal
assumption that ours is a government of laws,
and not of men, is not in accord with the ob-
servable events in the legal world. He suggests,
indeed, that we abandon that assumption and ac-
cept; tentatively at least, the postulate that “The
human element in the administration of justice

ible ”/. — inccor JaydZecw

Eothschﬂd to cite another but more restrained

critic of legal certainty, in his extremely able
Men or Laws in the initial number of the Brooklyn
Law Review, takes the position that it is now
quite accepted that the statement that this is a
government of laws, and not of men, is a state-
ment “merely of an ideal, and not the formulation
of a dynamic principle.”

It is extremely interesting, therefore, to note
Professor Kennedy’s contention that strict adher-
ence to precedent is still to-day the rule, and de-
parture from it the exception; and that it is the
over-emphasis of the unusual departures which
has led the pragmatist to the erroneous conclu-
sion that certainty is not the “general order of
things legal”

It seems difficult to agree with Professor Ken-
nedy. Of course, cases where a court, in the in-
terests of justice, or to satisfy public clamor, or
a public need, openly overrules precedent or dras-
tically modifies well-settled rules are in the small
minority. These are the unusual departures. But
the legal pragmatist cannot, and does not, rely
upon them either for his sole authority or for his
sole illustrations, As Professor Rothschild has
said, even in the ordinary case between private
parties, involving issues of no direct public in-

“emotional reactions”—is not in accord with our
present psychological and legal information.

IMPRISONMENT FOR DEBT

Most of us look with horror on the mediaeval
practice of imprisoning debtors, but despite this
fact there is still one form of debt for which men
may be incarcerated. The alimony debt, still re-
mains as one of the crudest weapons woman is
legally permitted to wield. The theory behind
the use of such a weapon is contempt of court.

| Failing to pay alimony, whether or not the man

can afford to, is a direct affront to the judiciary,
resulting in an enforced stay in jail. A trial is
not accorded the husband, he is summarily im-
prisoned and must so remain until he either
posts a bond ongpays. While he is in jail the
alimony accrues and when he is released his wife,
or ex-wife, may have him resentenced for non-
payment of the alimony which accrued while he
was in jail. Although the law permits a man to
be sentenced for no more than six months for
this offense, many unfortunates have had to idle
away their time for many years in jails because
of the present system.

While languishing in jail the defendant is
certainly an economic waste. If he could not pay
the alimony when jailed, he surely cannot be ex-
pected to meet current obligations for his own
support or for the maintenance of any other
person.

In order to avoid this situation, “The Jus-
tinian” favors the passage of a bill in the coming
sessions of the legislature providing for a com-
mission or special officials to thoroughly inves-
tigate the financial status and income of divorce
defendants. Under this scheme, defendants claim-
ing that they could neither pay nor give bonds or
security for payment would be put on parole.

high containing a perfect likeness or
picture of a Durham bull, i)ainted on
the side of a store, is not so im-
modest or indecent as to prevent the
most fastidious or refined ladjes from
visiting such store.”” Shiverick v.
Gunning Co., 58 Neb. 29, 78 N. W.
Rep. 460.

et e HET B

is one who has a
mania for litigation and an uhgovem»
able desire and anxiety to be success-
ful. This species of lunacy or mania
is more common among attorneys than
litigants.” Bateman v. Ryder, 106
Tenn. 712, 64 S. W. Rep. 48.

SN e il

“A -‘paranoic’

“For a man to swear while trying
to button his shirt-collar is not to be
regarded as a symptom of softening
of the brain.”” Keithley v. Keithley,
85 Mo. 217, per De Armond, C.

PSS S AR

“It is not error to instruct the jury
to use common sense.” People v.
Kelly, 132 Cal. 430, 64 Pac. Rep. 563.

¢ T TS

“The wisdom of the common law is
so profound as to be quite undis-
cernible.” Illinois ete., R. Co. v. John-
son, 77 Miss. 727, 28 So. Rep. 753.

Lajel sans 1 o2

“If matrimony produces bankrupt-
cy, it is all wrong; but, if bankruptey
produces matrimony, it is all right.”
In re Steed, 107 Fed. Rep. 682, per
Purnell, J.

o e

Dhey st dlees Karo dho opportunity of um{é‘ natural Jake is property, p “L“
n

ing to their business so that they could afford to
pay reasonable alimony.

THE BAR SPEAKS

In passing resolutions disapproving in no un-
certain terms the practice which has obtained for
several years in the United States District Court
of the Southern District of New York, under
which the Irving Trust Company has been acting
as the official standing Receiver in bankruptcy
cases, the New York County Lawyers Associa-
tion served notice that it has abandoned the prac-
tice too often followed by bar associations of
“pulling their punches” in’ controversies which
vitally affect the Bar. The Association is to be
congratulated on the position it has taken in this
matter and on the definite manner in which it
went on record against corporate receiverships.

At the special meeting at which the resolu-
tions were passed, a group apparently interested
in continuing the present situation sought to
emasculate the resolution under the guise of an
“amendment.” This so-called amendment, how-
ever justified by rules of parliamentary proce-
dure, was really a counter-resolution, opposed to
the original resolution both in spirit and effect.

terest, the judge’s emotional reactions, consci
or subconscious, will determine or help determine
his' decision. In the light of modern psychologi-
cal studies, it is difficult to understand how the
judge, being human, can escape the influence of
his ‘“‘emotional reactions,” his “hunches,” “intui-
tion” or notions of “abstract justice.”

The mere fact that a judge’s decision is sup-
ported by formal legal reasoning or is backed by
an opinion bristling with citations is no evidence
that the decision was the product of that reason-
ing or a natural result of the force and authority
of those citations. The good reason, as James
Harvey Robinson reminds us, is so very often
not the real reason. A member of an appellate
court once told Jerome Frank that the chief
justice said to him after the argument of a case,
“W e’ll have to lick that plaintiff somehow and it’s
up to you to find some theory and authorities
that will help us do it.”

‘There is something extremely comforting and
attractive about a theory of decision-making as

The group sp ing the d " sought
to put the New York County Lawyers Associa-
tion squarely behind the following “basic prin-
ciples”: first, “It should be the aim of all proce-
dure in receiverships to administer the estates in
such a manner as may be most efficient and

ical”; and d, “Appoi of re-
ceivers in all cases should be made for this pur-
pose, and this alone, without regard to whether
receivers so appointed are corporations or indi-
viduals and whether there be one or several.”
The amendment then provided for an investiga-
tion, which would inevitably result in a great
deal of unnecessary delay.

The Association, however, refused to be satis-
fied merely with repeating and reaffirming trite
and obvious basic principles.

Now that the New York County Lawyers
Association has so definitely gone on record, we
may expect to see other Bar Associations pass

live resolutions equally full of purpose and
meaning.

;__h.tt.ps;/_ﬁblzggkl@mhrnnk]nw Pr‘]u/}incﬁnian/vn] 1933/iss1/1

ot a house or bmldmg 7 Com. v.
Lambrecht, 3 Pa. Co. Ct. 323, per
Arnold, J.

S e N
“No man’s life, liberty or i:roperty

are safe while the legislature is in
session.” Anonymous, 1 Tuck. (N.
Y.) 247.

{ S Ak T

“Where two men are hanged at the
same time, the fact that one shakes
his legs after the other has become
quiet is evidence of survivorship.”
Broughton v. Randall, Cro. Eliz. 502.

U R e

“‘Acute gastritis’ is, it would seem,
the same as ‘belly-ache’.” Billings v.
Metropolitan Life Ins. Co., 70 Vt. 477,
41 Atl. Rep. 516.

e R e

“The court cannot take judicial cog-
nizance of the fact—if it be a fact—
that ‘Gun Wa’ is the Chinese synonym
for ‘Smith’.” U. S. v. Smith, 45 Fed.
Rep. 476, per Jenkins, J.

B TR e

“It is not a ground for a new trial,
that the jury in a murder case were
taken to church and allowed to hear
a lecture on Doubting Thomas.” State
v. Kent, 5 N. Dak. 516, 67 N. W.
Rep. 1052.

LR A

“Under our benignant system of
government........ dy is
nearly as cheap as talk” From a
charge to Grand Jury, Chase’s Dec.
263, per Chase, C. J.

e . e

“Water is land.” Northern Pac.
R. Co. v. Carland, 5 Mont. 146, 8 Pac.
Rep. 134.

¥ el

“An elevated railroad is not an
electric-lighting plant.” Bly v. Edi-
son Electric Illuminating Co., (N. Y.

|

I political organizations.

and its reputation for disinterested
supervision.

Mr. Alger’s statement follows:

The method of selecting judges is
more in the public mind at the mo-
ment than it has been for years. The
recent election indicates a thorough-
ly aroused public interest in the gen-
eral subject, an interest, moreover,
which should not be lost but be main-
tained. Everyone agrees that our
present method is in effect an ap-
pointive system but that the appoint-
ments normally made are made by
politicians as a reward for political
service or for favors received, or for
other reasons which have nothing to
do with the character or ability of
the judge himself. The recent Brook-
lyn “deal” aroused a protest in which
over 100,000 citizens voted for an
independent list of judicial nominees
as opposed to a list selected by a deal
between the Republican and Demo-
cratic political leaders and without
any real participation even by the
judiciary committees of their own
The so-called
Hofstadter-Steuer “deal” is still fresh
in the public mind and nearly 300,000
protest votes were registered at the
past election,

We all agree, lawyer and layman
alike, that the system is wrong. The
results on the whole are bad, with
occasional exceptions and that the
general quality of our justice through
the courts is not what it should be
largely because the judges themselves
do not measure up to the demands
of the judicial office.

System Too Radical

An appointive system by which
judges are appointed by the Governor,
subject to confirmation by the Senate,
is perhaps too radical a step to be
practicable. We have a few instances
in which the theoretical power of the
people to elect public officers has been
changed as to important offices such
as the higher judicial offices by giving

dle ground is doubtless more prac-
tical. This middle ground should be
a method which preserves the bene-
fits of a more responsible form of ap-
pointment by the Governor as the
responsible head of the state govern-
ment, instead of by politicians, sub<
ject, h , to check by ind
nominations in case appointments
made by the Governor prove unworthy
for any reason.
Governor Should Nominate

If we confer upon the Governor, in
addition to the power to make interim
appointments, the power to make
nominations for judicial office, and
then require that the nominees for
judicial office bear no party label, we
shall have made a substantial step
forward. There should be no party
column for judicial nominees, no vot-
ing under the star or the eagle, no
straight ticket. If the public has a
list of nominees bearing no party em-
blems and one of these lists is identi-
fied by carrying the statement that
the candidate is nominated by the
Governor, the voter will have a real
chance to make intelligent selection.
He will then either accept the Gov-
ernor’s nomination, which is more

| than likely, or he will be at least

obliged to make a personal selection
from the remaining list. I see no rea-
son why there should not be, if neces-
sary, further nominations than those
made by the Governor. If for any
reason the Governor’s nomination
should be bad, there should be a dis-
tinct opportunity given to interpose
vote against bad nominations by the
Governor, precisely, but with better
chance of success, as the protest vote
in the last election was made against
judicial nominations by two political
bosses. The only effect would be, and
it is important, that the advantage
of the party label would be taken
from political organizations in case
they chose to appose the Gevernor’s

tion and their would

(Continued on Page 3)

PRESS BOX

Little Rock, Ark.—The first en-
forcement of a law apparently few
people knew was on the statute books
—that prohibiting betting on elec-
tions—had come to light today with
the remission by Governor Purnell of
a $50 fine imposed upon Dr. C. M.
Peeler, of White County.

The record did not show what elec-
tion Dr. Peeler wagered on, but he
lost. The record recited that some
of his “unfriendly” neighbors decided
to have the 1911 statute enforced, but
Dr. Peeler beat them to it and pleaded
guilty.

Houston, Tex.—Deputy Prohibition
Administrator C. H. Kellog halted his
automobile at a stoplight. His load
of confiscated whiskey and beer rat-
tled loudly.

“What you got in there?” asked an-
other motorist.

“A little beer and whiskey,” replied
Kellog.

“Better look out, for old man Kel-
log will get you,” was the warning.

“He wouldn’t take my car, would
he?” asked the agent.

“Take your car! Why he’d even
take his grandmother’s car.”

The green light went on, so did
Kellog.

Detroit, Mich.—It looked as if Wil-
liam Van Winkle had solved that per-
plexing question of what to do with
used safety razor blades—until his
neighbor went to court about it.

The short-lived solution came to
light when Liebert E. Foltz was grant-
ed a Circuit Court injunction restrain-
ing Van Winkle from using his yard
as a dumping ground for razor blades

19002), 64 N.E. Rep. 745, per Haight, J.and broken bottles.

Towanda, Pa.— Herbert Patton,
Stevensville farmer, wants to go to
jail “to satisfy my- neighbors.”

He pleaded guilty to setting fire to
some woods yesterday.

“Tell us about it,” said the Court.

“I can’t, 1 didn’t set fire to them,”
Patten answered. “But my neigh-
bors won’t be satisfied until I'm locked
up.”

The Court refused to pass sentence.

‘West Chester, Pa—Judge W. But-
ler Windle issued a permanent injunc-
tion today restraining operation of
the Sky Haven Airport.

Judge Windle said that “planes may
not operate without regard to the
rights of other people.”

Rome, Italy. — Premier Mussolini
paid a compliment to the Italian law-
yers today at their national conven-
tion by ascribing to them a place
higher than that of the poets and
philosophers who produced the Renais-
sance. The honor, he said, was due
the lawyers because they had revived
the Roman law. Rome, he added,
would have been less great if it had

*| not been for its law.

Evanston, IL.—Harry H. Porter
walked up to Harry H. Porter in the
latter’s police court and said :—

“Don’t let the similarity in names
influence you Judge; I'm guilty and
should be fined.”

Judge Porter accommodated him
with a $5 fine. -

A traffic violation was the fine.

Port of Spain, Trinidad.—The mat-
rimonial courts here will charge $10
for the first two hours of hearings
in divorce cases and $2.50 an hour
afterward, according to the ruley
made by the judges for the opening
of the first divorce courts in the his-

tory of Trinidad on January 1.
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STATE TAX LAWS

By BERNARD S. BARRON

State tax legislation is, of neces-
sity, involved. Its complexity in-
creases when the taxing power seeks
to reach domestic corporations doing
business within and without the State.
Such law must be carefully planned
so that it keeps clear of the reefs and
shoals of constitutional limitations.

To one engaged in daily practice in
the presentation of tax matters the
divergently opposite methods em-
ployed by the Federal Internal Reve-
nue Department and the State Tax
Commission are most striking. The
Federal agency permits a full and
fair contest of assessed taxes and ren-
ders complete information as to the
method and manner of assessment be-
fore compelling payment. The State
method does not.

Under Section 9A of the State Tax
Law the State has the power of tax-
ing (among others) domestic corpora-
tions doing business both inside and
outside the State of New York. The
formula and method of computing this
tax is specifically preseribed in Sec-
tion 214 of the Law. Of necessity,
any such legislative formula must be
arbitrary, but if the formula, though
arbitrary in concept is reasonable in
principle no complaint can be found
with it. The New York Statute in
addition to laying down a formula
also gives to the State Tax Commis-
sion the right (Section 211) “to equit-
ably adjust the tax upon the basis
of corporate activity or the business
done within and without the state
rather than upon capital or assets em-
ployed * * * if * * * the segregation of
assets shown by the report does not
properly reflect the corporate activity
or business done, or the income earn-
ed from the corporate activity or from
business done in this state because of
the character of the corporation’s busi-
ness and the character and location
of its assets.”

Try to Increase Revenues
The State Tax Commission com-

posed of admirably able officials, in a:

commendable desire to increase, as
greatly as possible, the revenues of
the State has very often disregarded
the formula provided in Section 214
of the Tax Law and has instead in-
voked the so-called “equitable provis-
ions” of Section 211 of the Law. It
might be added that this use of the
“equitable provision” has invariably
resulted in an increase of the amount
of the tax payable by the corpora-
tion.

In a recent case presented to the
Court of Appeals this “equitable pro-
vision” of Section 211 was attacked
on constitutional grounds:

(a) That the power to tax was
vested solely in the Legis-
lature and that to grant

Society Favors
Interclub Talks

A resolution that “no question be
given on the bar examination which
has not yet been adjudicated by the
courts” was passed at the monthly
dinner of the Union College Club of
Brooklyn Law School, which took
place January 4, at the Hotel West-
over, New York City.

This aims to eliminate the present
arbitrary power of the bar examiners
in correcting the papers. Before this
discussion, Professor Edwin W. Cady
of the Law School, read a paper
stressing suggested moot questions
which could be answered in more than
one way; the answer being right or
wrong depending entirely upon the
judgment of the examiner.

The club, at this meeting, also pass-
ed a resolution favoring interclub and
fraternity debates. This would great-
ly aid in creating closer relation-
ships among the students, and offer
opportunities of discussing the prob-
lems confronting the legal profession.

The guest speaker of the evening
was William Dyke Reed, former trial
counsel of the United States Fidelity
and Guarantee Company. President
Ralph J. Stark presided.

to the State Tax Commis-
sion the power to impose a
tax or method of computa-
tion not prescribed by the
Legislature, was, in effect,
a delegation of the taxing
power.

That the section in ques-
tion was ambiguous and
laid down no definite rule
or method of computing the
tax.

(b)

Upheld by Appellate Court

These contentions were upheld by
the Court of Appeals and in the par-
ticular case in question, the tax as
computed under the legislative form-
ula and as set forth in Section 214
of the Law, was imposed.

1t is the consideration of State prac-
tice in these cases, however, which 1
desire particularly to present here.
Under the Law a taxpayer must first
pay the tax (no matter how unjust
or arbitrary it may be) before he can
complain. He must then within a
specified time present a formal appli-
cation for revision to the State Tax
Commission and have a hearing
thereon. If the State Tax Commis-
sion does not grant the requested re-
lief the taxpayer must post a bond
for costs in the sum of $500 and then
sue out a writ of certiorari in the
Supreme Court of Albany County. If
the writ is granted (and it always is
if the papers are jurisdictionally cor-
rect and in proper form) the return
or case is made in the Appellate Di-
vision of the Supreme Court, Third
Department on printed papers and
briefs and presented there in the same
manner as an appeal from the Su-
preme Court. It is quite apparent
that this method is expensive and as
against the taxpayer of small means
a very effective method of compelling
him to submit to the assessment with-
out recourse to the courts.

Taxes Refunded

Should the taxpayer be—suceessfui|

in Court the refund is paid to him
by the State Tax Commission if it
has funds available. In no event,
however, does the Taxpayer collect in-
terest on the amount of the recovery,
no matter how-arbitrary, inequitable
or unjust the imposition and collee-
tion of the tax was in the first in-
stance. This practice has not been
without judicial criticism. The Fed-
eral Courts have at times been in-
voked to restrain collection of the tax
on the ground that the legal remedy
provided by the State Statute for the
recovery of the taxes after payment
falls short of adequacy in at least two
respects: (a) Refund, if any, is ex-
pressly without interest. (b) It is at
least doubtful if any refund can be
compelled. The Federal courts have
exercised their equity powers in these
situations—and very properly so.

Proposed System

It must seem a proper conclusion
that the present state law has not
kept pace with the progress of mod-
ern business methods. The State de-
spite its sovereign powers and the
ability to impose its will on the citi-
zens subject to its jurisdiction should
not be permitted to indulge in prac-
tices, which, if employed by a eciti-
zen, would be subject to severest cen-
sure and criticism. It would be an
easy matter, and certainly far more
compatible with simple justice if the
tax law of the State were amended
to conform, procedurally, at least, to
the practice specified and found uni-
formally successful by the Federal
Bureau of Internal Revenue, to wit:

To permit the taxpayer to contest
the illegality and inequity of the as-

before

Our Alimony Systft

‘AR ¥ ronism

And a Disgrace, Says Irving Aaron

The present alimony system pro-
vides no leeway in times of depres-
sion, said Irving Aaron, prominent at-
torney in an interview with a Justin-
ian reporter. Its rigidity, unaffected
by hard times, slack seasons or un-
employment makes no distinction be-
tween a willing but unfortunate
debtor and a willful defaulter. The
laws are designed for the latter class
and those in the first category are
enmeshed in toils created for the un-
willing debtor, he said.

He feels that the presiding judge |

should be given greater discretion on
motions to punish or incarcerate ali-
mony debtors. Jail sentences should
be materially reduced, he said, and
temporary alimony and counsel fees
so reduced as to compel plaintiffs to
conscientiously - litigate their actions
to final disposition.
Should Study Income

In all proceedings for the purpose
of fixing alimony payments of any
nature, the same careful scrutiny
should be made of the plaintiff’s in-
come, position and ability to support
herself partially or in toto, as is now
made of the husband’s financial
status. With both financial standings
as a basis, the alimony should be
equitably fixed.

Mr. Aaron stated that the original
purpose of the law was to prevent
marital disruption from casting
charges into the hands of an already
burdened community. Also, the law,
ever desirous of protecting its wards,
the children, made provision for their
support by the husband. The laws
had their birth in an age when the
equality of the sexes was unknown
and the sole “breadwinner was the
male.”

Continuing, the speaker said that the
original purposes of the laws are for-
gotten in their present use. “Demand-
ing wives and conniving attorneys
have employed them to harass the
unfortunate divorced husbands to
such an extent every last penny must
be surrendered. to, their avayi
mands and then, with funds depleted
and friends alienated by the constant
trouble and persecution, incarceration
in the alimony jail faces the willing
but impoverished debtor.”

System Disgraceful
He held that “the alimony system

dee

is an anachronism, a throwback, a
disgrace to our modern civilization.
‘In ancient days debts were punish-
able by death. Later, this was miti-
gated and imprisonment took its place.
Now, it was pointed out, civilization
has done away with this evil and but
few traces remain. Incarceration for
alimony arrears, however, does re-
main, and the fair-minded citizenry
and the bench and bar are convinced
that it, too, must be relegated to the
limbo of outmoded punishments.”

It was asserted that it was neces-
sary to analyze the background and
upbringing of each individual judge
in order to diagnose his probable re-
actions in sentencing alimony debtors.
Religious faith, family circumstances,
personal feelings, temper and condi-
tion of health all have a bearing on
the administration of this archaic law.
Some are appalled at the iniquitous
results created by the system; some
are unduly sympathetic to the wives
who, at times present such tragic
tales via affidavits that “East Lynne”
pales by comparison. Of course, many
women present true cases of hard-
ships. But, avers Mr. Aarons, incar-
ceration in jail is non-productive,
neither party benefits. Of what use,
therefore, to continue this malignant
system when its original purposes no
longer exist.

Cotillo Is Praised

Justice Cotillo’s liberality and keen
understanding of the various compli-
cations involved in marital disputes
were pronounced and most helpful.
He attacked the matrimonial calendar
with considerable vigor and, through
strenuous effort, brought it up to date
for the first time in many years. Mr.
Aarons spoke of the numerous news-
paper stats and
in which the judge repeatedly said, in
substance, that he would not further
countenance any form of the alimony
racket in the Tribunal in which he
sat; and that harsh and scheming
wives would not be permitted to in-

faulted in alimony payments, unless
such defaults were willful. He could
not, he felt, lend his office to a per-
petuation of the system whereby will-
ing but unfortunate debtors would be

CONTEMPT OR PERJURY?

By VICTOR ROUDIN, Esq.

rearcerate their Hshands who had dé-|

When is a witness who answers “I
don’t remember” guilty of refusal to

answer?
The law is settled that a wit-
ness who gives such an answer,

though he perjures himself, is not
guilty of a refusal to answer, consti-
tuting a contempt. That subject is
discussed at
length in the New
York Law Jour-
nal of March 7,
1932, and in 11
Amer. Law Re-
ports 342,

The case usual-
ly cited as author-
ity for the propo-
sition is Matter
of Silberman v.
Econopouly, 177 App. Div. 97, and the
court there decided that where the
judgment debtor in supplementary
proceedings did not truthfully an-
swer some of the questions asked
of him, that he nevertheless could not
be convicted of contempt. Judge Leh-
man, while citing in the Appellate
Term in the First Department, fol-
lowed the rule in Moynihan v. De-
vaney, 90 Misc. Rep. 346, that false
swearing in the action was not a basis
for an order punishing the witness
for contempt.

Notable Dissent Cited

There have been two notable dis-
sents which are frequently cited, but
are not followed. (Mieli v. Acierno,
122 Misc. 872, a decision by Judge
Cropsey; and Ferguson v. Perk, 138
Misc. 326, a decision by Judge Koch
in the City Court.)

But what happens when the wit-
ness says “I don’t remember”? Has
he answered or has he refused to an-
swer? If we ask him what his name
is and he tells us he doe'* ~* remem-
Bt~ i wolld™ probasly e ik
clearly a refusal to answer—the wit-
ness merely using the words “I don’t
remember” in lieu of “I won’t an-
swer.” But suppose we ask him what
he did last July 7. Perhaps he re-

V. Roudin

imprisoned for of what
IIS no more than financial obligation.

The Selection of Judges

By GEORGE W. ALGER, Esq.

(Continued from Page 2)
have to go to the polls on their merits
as candidates. The net result would
have been better candidates, a per-
haps smaller vote upon judicial offices,
but a far more intelligent vote at
that.
Must Have Creditable Motives

The nomination by the Governor |

idea would give, I think, Bar Associa-
tions an admirable opportunity for
effectiveness. The influence of Bar
Associations, like every other institu-
tion, must depend upon the character
of the organization itself. Its ap-
proval or disapproval of a Governor’s
nomination would be valuable only if
the association itself were known to
be disinterested, known to be acting
for creditable motives in which the
interests of the public and the bench,
as a means of insuring a high quality
of judicial service, are paramount.
Appointments made by the Governor
would greatly increase the proper in-

oppose improper appointments. The
more fearlessly they do this work, the
better for the judiciary and the bet-
ter for the Bar Association. Let me
repeat something which I have al-
ready said. The test of whether or
not a Bar Association, as such, will
| have influence either with the people
or with the Governor, on such mat-
ters, depends upon its own character
as an organization. If it is a semi-
political organization, one in which
|poht1ca.lly minded lawyers are active
;and in control, the association will
have relatively little influence and
should have none. The power of ap-
pointment in the Governor would
have a collateral effect upon the Bar
Associations themselves of prime im-
portance. Either they would be dom-
inated by political groups having ul-
terier motives and able to make their
associations a mere political adjunct
to a party or the assoclauon wﬂl be

lled to develop di d, ag-

fluence of proper Bar A en-
titled to influence upon a judicial se-
lection made by the Governor. There
is no. higher function which a Bar

To compel the taxing authontles to
acquaint the taxpayer of the method
and manner employed in the assess-
ment and computation of the tax.

To insure the definite repayment of
the tax to the taxpayer in the event
that the tax has been paid, and

To compel the State to pay interest
on the amount improperly exacted
during the period in which the tax-
payer has been deprived of the use
of the funds involved.

A can perform than a posi-
tive rather than a negative interest
in judicial candidates. No one should
know more about the professional
qualifications and standing of a nom-
inee for the bench than lawyers them-
selves. If Bar Associations wait un-
til political nominations have been
made and then try to make up their
minds whether or not the nominations
are so bad as to require opposition,

they are failing to perform a most|

useful public service. They should be
in a position to recommend to the
Governor proper appointments and to

public-spirited leadershi
enhtled to receive public confidence
and highly influential in the field in
which the influence of the Bar at its
best should be of supreme value to
the public and to the administration
of justice.

If the present interest of the pro-
fessiony, and particularly of the
younger members- 6f our profession,
‘who have no ax to grind, and of pub-
lic-spirited laymen can be maintained
at the high level which it has at-
tained during the past campaign, we
have every reason to assume a for-
ward step on this long discussed prob-
lem of how to select our judges and
get good ones. It cannot come too
soon.

bers, because it may be an impor-
tant date in his mind, and the events
of that day are safely stored away
in his memory. Can the court charge
him with contempt for refusal to an-
swer? In order to find him guilty of
contempt, the court would have to
decide as a fact whether or not the
witness did remember.

Out of that, the courts have de-
veloped what at first sight seems to
be a startling rule. All of our law
school teachings have been devoted to
the proposition that courts are estab-
lished to decide facts so that the law
may be applied to those facts. In
civil cases, the courts weigh the pre-
ponderance of the evidence, and in
criminal cases, they must decide
whether the facts warrant a finding
that the defendant is guilty beyond a
reasonable doubt.

Now Have Third Rule

Most of us have undoubtedly be-
lieved that it is either the one rule
or the other which applies. But now
we find a third rule. That is the rule
where a witness is charged with
contempt for refusal to answer be-
cause he answers “I don’t remember.”
There can be no question of fact be-
fore the court. The court, in such a
proceeding, cannot weigh the facts;
it is no longer a fact finding tribunal.
What has become of its fact finding
function?

Certainly, the court cannot take
Jjudicial notice that you or I remem-
ber where we were or what we did
last July 7. If it can be proved by
outside evidence that the witness is
lying when he says he does not re-
member, he can be prosecuted for per-
Jjury, but that fact may not be estab-
lished collaterally on a contempt
charge.

The United States Supreme Court
has said that “I don’t remember” may
be a refusal to testify, but “this pow-
er must not be used to punish per-|
jury, and the only proper test is,
whether on its mere face, and with- |
out inquiry collaterally, the testi-

{

mony is not a bona fide effort to an-
swer the questions at all.” (U. S. v.
Appel. 11 Fed. 495, approved by the
U. S. Supreme Court in Ex Parte
Hudgings, 249 U. S. 348) ; and Judge
Hand (in Re Cantor et als., 215 Fed.
61), put it very well when he said
that the case must be so plain that
any further attempt to examine the
witness would be a farce; so obvious
that any observer present could see
for himself that the witness was not
answering, but merely trifling with
the proceeding.

The borderline is a very difficult
one for the courts. It must be drawn
very closely in order to make judicial
tyranny impossible. Unless the mat-
ter inquired into is so obviously in“the
power to answer that the
court may take judicial notice of the
fact that he knows the answer, the
court cannot punish for contempt.

witness’

Culture in Law
Dean Maintains

(Continued from Page 1)
schools of the State have increased
greatly in the past thirty years.

Requirements Increased

“In 1901 only twenty-eight regents
credits were necessary for admission
to law school. These credits could be
obtained in two years of high school.
Later the requirements were raised to
three years of high school, later to
four years, still later one year of col-
lege, and now two years of college
must be completed before a student
is admitted. Surely two years of cul-

T
taicdneation chanld fit. 2 xhxdsn

for some knowledge of cultural “sub-
jects, in spite of Professor Chafee’s
statement to the contrary.”

The Association’s report, Dean
Richardson explained, may lead to an
attempt to increase the requirements
for admission to law schools, due to
the fact that the legal profession is
overcrowded, as are nearly all pro-
fessions. The association, he added,
does much to uphold the ethics of the
legal profession, but must justify its
existence to a greater extent by keep-
ing its findings before the public eye.

Students Are Cultured
“I found no such ignorance in law
students as Professor Chafee seems
to have found,” Dean Richardson said,
“but there are several states whose
requirements for admission to law
schools are weak, the Southern States
particularly. The trends of American
colleges toward a revival of cultural
education and less stress on special-
ization is becoming more marked each
year. Several great educators have
seen the evils attendant upon too
great stress on a strict vocational
education. The realization of this
fact may be one of the reasons for

Professor Chafed’s statements.”

Kramer Heads

N.Y.U. Law Club

The New York University Club was
organized and officers were elected at
a meeting held Friday in the new
College Room.

Professor A. Rotwein, faculty ad-
visor, gave a short talk in which he
outlined the purposes of the club and
the responsibility of every member to
keep alive and foster interest.

Papers on topics of general inter-
est were read and discussed. The
meeting was then adjourned with a
resolution to reassemble on the first
Friday in February.

The officers elected are:

Irving Kramer . .President

Sidney Newman. .Vice-President

Eleanore Shact .Secretary

David Seid .Treasurer
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By NATHAN SINKMAN, Esq.

Immigration Evils and Remedies |

(In a previous article the writer explained the procedure of the United
-States Labor Dgpartment in deporting aliens and the:laws applicable thereto.
_At this time an aitempt will be made to cite some of the abuses alleged to be

<committed by the Bureaw of Immigmtian and recommendations for their
correction—FEditor's Note).

The report of the Wickersham Commission to the President of the
United States stated, among other things, that the Immigration Bureau
arrests, prosecutes and sits in judgment on aliens and that under a system
of democratic government it is little short of tyranny that the same agency
or bureau should combine all these activities. Therefore, it is proposed to
create a Board of Alien Appeals of five members to be appointed by the
president, independent of the Department of Labor, to sit in" judgment on
alien cases, part.icularly deportations, This Board would have quasi-judicial
powers and sit' as a court of equity, molding its decrees according to the
mature of the case and to avoid unnecessary hardship on anyone. Little
fault is found with such proposal, except that instead of centralizing au-
thority and holding the Secretary of Labor responsible for the deportation
of aliens, authority would be diverted to an independent body.

Board Humane; Is Not Technical

Let no one studying this proposal be misled into believing that ‘the
Bureau of Immigration is a cold-blooded, cruel-hearted agency of the govern-
ment. The term “Star-chamber practices” is harmful as used in the
Wickersham report.
capacity of a judicial body but really advisory. Every deportation case
is passed upon by this Board. Attorneys are permitted to appear and ask
that discretionary power not inconsistent with the Statutes of Congress be
exercised to avoid unnecessary hardship.. Thus, there has arisen the prac-
tice in certain instances of granting deportable aliens permission to leave
this country at their own expense without warrants of deportation and
enabling them to immediately apply at their foreign destination for a visa
to return. No statute expressly authorizes or prohibits this and humane
results follow in such instances.

Deportation May Incur Danger

Another recommendation is that if a deportable alien can show satis-
facterily that deportation to his native land will endanger his life or liberty
he should be dealt with differently. The Commission probably had in mind
the deportation of male aliens to Russia who had fled from the Bolsheviks
and to other countries where military service is required of all male resi-
dents. It is safe to say that there are many thousands of aliens in this
country who had fled their native hearth to avoid military service or who had
deserted the army after a period of service. Should these men be deported
to their native shores they would probably face 2 firing squad upon con-
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Status of Alien Is Weighed

Another proposal is to lodge in this Board of Alien Appeals, discretion
to permit desirable aliens, illegally in this country, to remain. This is
probably the greatest point of variance with the present policy of the De-
partment. The Board of Review decides countless cases daily involving
aliens, many of whom are desirable, yet it lacks authority to avoid a deporta-
tion on the sole ground that the alien is desirable. If the alien’s occupation
is an especial one or if engaged under a contract for a certain number of
weeks as a night club entertainer or actor, the Board will usually extend his
deportation to a date beyond the expiration of his contractual obligation. But
merely because an alien is desirable and has never been convicted or arrested
for crime and has always conducted himself with decency and propriety and
is the type of individual we would be proud to number as a citizen, is not
in itself sufficient to avoid a deportation. When this country was developing
its natural resources two generations ago, alien laborers were greatly in
demand. Italians, Greeks, Swedes, Poles and in fact, natives of most Euro-
Ppean countries came here in flocks and were all put to work.

Desirability Is At Board’s Discretion

Today, states and municipalities are all in bad financial condition and
wvast construction programs as in the days of yore are not undertaken. With
the imp: in diti or with the floating of great bond
issues, land and other development projects would assume added impetus
and manual laborers will again be greatly in demand. This demand will
not be filled by our own Anferi who, ly and wrongly seem to
look with disfavor on manual labor jobs. Witness the few Americans on
any house-building or street-paving project.

Trouble will undoubtedly arise when it is attempted to define what is a
““‘desirable” alien. This will rival the conflict in defining the word “intoxi-
cating” as applied to the Prohibition problem. Is an alien desirable because
he has been here a number of years and is thrifty as shown by his accum-
ulated savings’ bank deposits? Is he desirable because he has never been
arrested for crime and is I biding? Is he desirable because there are
comparatively few others in the country doing his type of work and at some
future date, a real shortage of labor may be at hand? These are all fine
and delicate questions lodging untold discretion in a Board of Alien Appeals.

Immigration Officials Are Well Schooled

Another important provision would require more rigid tests and training
of applicants for immigration service before they are allowed to engage
therein. Immigration officials are both arresting and prosecuting officers.
As such they should be adequately trained for their positions. Today the
great majority of them are men of fair education and well informed as to
the immigration laws. The work of the Immigration Bureau is finely sub-
divided and the writer doubts the wisdom of commencing a training school.
Demands on Congress would be made for appropriations, much time would
be spent and abuse would follow. Because of the many immigration offices,
ports of entry and the immense size of this country many schools would have
to be set up. The work in this Bureau is so practical that one has really to
be “in it” to do it properly.

These, briefly, are the d of the Wi (&
for correcting some of the evils in the deportation process and the opinion
of the writer on them.

At present, there is a Board of Review sitting in i

In 1926, this State adopted Section
1944 of the Penal Law, which is head-
ed “Committing Felony When Armed.”
In 1927, the Legislature remodeled
the section, but no change was made
in the section as to alter its aspect
so far as it affects this article.

This section provides that, a per-
son who, while in the act of commit-
ting a felony, or attempting to com-
mit one, shall be armed with a pistol,
or any other weapon specified under
three other sections of the Penal Law,
shall have a punishment inflicted upon
him in addition to the regular punish-
ment provided for his crime.

The Appellate Division, First De-
partment, and the Court of Appeals
of the State of New York, (Judge
Crane writing the decision,—People
vs. Paradiso, 248 N. Y. 123), have
both unanimously held this to mean
only actual possession of the weapon,
and not constructive possession.

Two in Common Felony

The Appellate Courts have held
that if two or more men are engaged
in a common felony, and only one
possesses a revolver, he is the only
one who shall receive additional pun-
ishment. They have so decided in
spite of the Penal Law, which, in Sec-
tion 2, holds that a principal is

“...a person concerned in the

commission of a crime, whether

he directly commits the act con-
stituting the offense or aids and
abets in its commission, and

whether present or absent, and a

person who directly or indirectly

counsels, commands, induces or

procures another to commit a

crime.”

They have repeatedly broadened
the meaning of this word “principal”
so that it is held that each one en-
gaged in a general criminal under-
taking is guilty of whatever any one
of the principals does. This has been
held in the following cases, to refer
to only a few of them:

B e s v
161; People vs. Michalow, 229
N. Y. 325; People vs. McKane,
143 N. Y. 455; People vs. Flana-
gan,- 174 N. Y. 356; People vs.
Giro, 197 N. Y. 152; People vs.
Madas, 201 N. Y. 349; People vs.
Giusto, 206 N. Y. 67; People vs.
Kuhn, 205 N. Y. 67.

It has been said in People vs.
Madas, 201 N. Y. 349, at page 352,

“If one of the defendant’s confed-
erates in fact seized the money,
in the eye of the law the defend-
ant seized it also, the same as if
each had laid his hands upon it
at the same time and they had
jointly carried it away.”

Holding of Courts

So the Courts have practically held
that if four defendants are accused
of robbery, and if one of them, hold-
ing a revolver in his hand, shoots a
person, the entire four are guilty of
holding the revolver and of having
done the shooting, and are answer-
able for murder committed in the act
of committing a felony. And they
now, in this decision, hold that one
may not be held to be in the posses-
sion of a revolver unless he actually
had it in his physical possession. Al-
though in the actual possession of one
confederate, who shoots a.person, all
of the other confederates are guilty
of having possessed a revolver, and of
having committed the murder, but if
one merely carries the revolver on his
person, his associates are not con-
structively doing the same thing.

Speedy; Gowwigtions. and (Seatencesar. ;
-For Criminals Favored By T. P. Peters

The Courts are in the practice of
saying that a person may be con-
structively guilty of murder, and lose
his life, but he cannot be constructive-
ly guilty of merely possessing a wea-
pon, and receive a few additional
years in prison.

Intention of Legislature

The Court said, in People vs. Para-
diso, 248 N. Y. 123, at page 126,

“Where one of two or more crim-
inals has a dangerous weapon,
the degree of the crime which
all commit may be raised by rea-
son of the weapon—all acting to-
gether are guilty of the same
-crime, but when it comes to the
punishment, the one having the
weapon is to get an additional
sentence as provided in Section
1944. The intention of the Legis-
lature was to discourage the car-
rying of weapons and to make
an added risk in committing
crime to the one having the pistol
or the gun. Heretofore the one
with the gun ran no more chances
than the others without weapons
—now he will give five to ten
years more for his cowardice.”

I claim that the aim of the Legis-
lature was to discourage the commis-
sion of all crimes by the use of pis-
tols or certain other dangerous wea-
pons. It is true that the Legislature
did not mention constructive posses-
sion of a weapon, but who can say
that the Legislature did not have
constructive possession, as well as
actual possession, in its mind when
it enacted this law? Even a body of
laymen, who took similar action, could
not be said to have such intention
because of the section already quot-
ed, which describes a principal, and
when we consider that the Legislature
is composed of from 65% to 80%
lawyers, we can hardly doubt that
they had that section in their minds
when they adopted Section 1944, and
it should be construed with the defini-
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Pardoning Power of President

By DR. MAURICE I. HART

The United States Constitution says that the President “shall have
power to grant reprieves and pardons for offenses against the United States,
except in cases of impeachment.” (Ar. II, sec. 2.) There are according to
this grant only two constitutional restrictions thus placed upon the President
in exercising this power, namely, he cannot pardon when the offense is not
against the United States, and he cannot pardon in cases of impeachment,

There have been added to these two further limitations by the Supreme
Court. The first is that fines or other pecuniary penalties paid and covered
into the Treasury of the United States, as well as offices lost, are not subject
to restitution by a pardon. (Knote v. U. S., 95 U. 8. 149.) The second is
that the President may not pardon for civil contempts of court, though of
course he may for criminal contempts. (Ex parte Grossman, 267 U. S. 87.)

Apart from the foregoing there are no limitations, thus leaving the
I’resldent free to pardon at will, anyone, at any time, fully or partially,

Iy or di lly. It would seem then that there is little
cause for deliberation, doubt or consideration in regard to this power. Yet
the present status of the same, is such as to cause wonderment and appre-
hension to one examining the whole question.

Nature of Pardon Has Changed

The fact that the nature of a pardon and the method of applying such
are no longer what they were when the constitution was adopted is partially
responsible for the resulting amazement and alarm. More so however is the
vivid realization that the Supreme Court of the United States has quietly
taken upon itself the unassigned task of amending the United States Con-
stitution.

The two points in connection with the pardoning power which I shall
treat here concern, first, the nature of the pardon, and second, the question
of its validity depending on acceptance by the individual to whom it is
tendered. Both will be discussed simultaneously.

The trial of Aaron Burr for treason was one of the first occasions where
the validity of a pardon was tioned. The i of one, him-
self under indictment, was desired, but he pleaded immunity on the ground
that he might incriminate himself. In order to break down his immunity,
President Jefferson was prevailed upon to extend to Bollman a pardon for
the offenses committed. Bollman, however, refused the pardon and his testi-
mony was never secured.

Marshall Discussed Basis of Power

In 1833 Chief Justice Marshall discussed at some length the nature and
basis of this power. (U. S. v. Wilson, 7 Peters 150.) He declared that it
was the same as that exercised by the king of England and that “we adopt
their pri ting the ion and effect of a pardon, and look into
their books for the rules prescribing the manner in which it is to be used by
the person who would avail himself of it. (Ibid. 160.)

Such was a sensible and in fact the only conclusion which the eminent
Justice could have reached, especially since in the convention which framed
the Constitution, no effort was made to define or change the meaning of a
pardon. “We must then,” said Mr. Justice Wayne in 1855, “give the word
the same meaning as prevailed here and in England at the time it found a
place in the Constitution.” (Ex parte Wells, 18 Howard 307.)

Marshall defined a pardon as an act of grace, a favor conferred or benefit

Section 2.

Give Narrow Interpretation

It has often appeared to me to be
the whole aim.of our Appellate Courts
to narrowly interpret any new crim-
inal sections that may be passed by
the Legislature. As far as possible
they seek very narrowly to apply
them, giving but little power to the
Legislature to change or enlarge the
common law rules of the State.

Section 21, of the general provi-
sions of the Penal Law, provides:

“The rule that a penal statute
(the Penal Law) is to be strictly
construed does not apply to this
chapter or any of the provisions
thereof, but all such provisions
must be construed according to
the fair import of their terms,
to promote justice and effect the
objects of the law.”

This rule, in my opinion, is seldom
observed by Appellate Courts, al-
though the trial courts have, at
times, been brave enough to obey it,
only to find themselves reversed. Al-

Lo ‘4’ shieh idual-upen -whom-it-is ,11 from the
penalty the law inflicts for a crime itted. “It is” he d, “the

private, though official act of the executive magistrate, delivered to the in-
dividual for whose benefit it is intended.” That a pardon is an act of grace
is ined by Coke’s d. ion of it as “a work of mercy.” (8 Inst. 233.)

Taney Held Pardon Was a Grant

The main question w}uch confronted the Chief Justice in the Wilson case
was however, whether the pardon, to be valid and effective, had to be ac-
cepted by the individual and pleaded by him in some manner. Attorney
General Taney (later Chief Justice of the Supreme Court) representing the
Government pleaded that the pardon was a grant to Wilson, that it was his
property and that he might accept or reject it as he pleased. Further than
that, he insisted that unless Wilson pleaded it or in some way claimed its
benefit, thereby denoting his acceptance, the court could not notice it.

The Court agreed fully with such a stand and Marshall in his decision
declared clearly and definitely that, “A pardon is a deed, to the validity of
which delivery is essential, and delivery is not complete withouti acceptance.
It may then be rejected by the person to whom it is tendered; and if it be
rejected, we have discovered no power in a court to force it on him.”

Nor was such a stand based solely on reason and without sound prece-
dent, for the Court in its decision showed conclusively that it was and al-
ways had been the practice in England in regard to the king’s pardon.
The concurring judgment of legal talent, backed by precedent for centuries

leaves little doubt as to the t and d of the principle in-
volved and declared.
Advancing ch 1 lly in our di; ion we find that the Supreme

Court was still of the above opinion when it decided the Wells case in
1855. The Court at this time stated that “the power to offer a condition,
without ability to enforce its acceptance, when accepted by the convict, is

distinet]

though the Legisl e has
overruled the common law rule that
a penal statute must be strictly con-
strued, the Appellate Divisions of the
State and the Court of Appeals have
failed repeatedly to recognize this new
rule, and have done so in a marked
degree in People vs. Kevlon, 221 A. D.
224, which is the case under consid-
eration, and which was affirmed in
248 N. Y. 123.

Romeo and Juliet would still be
turning in their graves, remarking
wistfully to their spiritual selves
about the fickleness of fame if it were
not for the capricious whim of the
editor of The Justinian.

The editor read that in submitting
the question “who were the Mon-
tagues and Capulets”, Professor Z.
Chafee, Jr., of Harvard found that
barely half of his class knew that
they were the respective families of
“Romeo and Juliet.”

https://brooklynworks.brooklaw.edu/justinian/vol1933/iss1/1

MONTAGUES AND CAPULETS?—REQUIESCAT IN PACE!

By Jack Isaacson

To the first ten men of the Staff
who walked into his office, he shot the
question, “Who were the Montagues
and the Capulets?” and like a flash
each answered correctly.

The editor believes that Romeo and
Juliet will stop their sad lament and
rest peacefully in their graves now
that they have been returned once
again to their former prestige and

glory. 5

the sul by himself, of a lesser punishment than the law has im-
posed upon him, and he cannot complain if the law executes the choice he
has made.” The position maintained is unmistakably in conformity with
that of Marshall and Taney.

Pardon Is an Appeal for Mercy
From an opinion rendered to the President by the Attorney General in
1865, it is noted that the nature of a pardon had not changed, for it is spoken
of as “this great and sovereign power of mercy.” More specifically still

mercy given without other fee or reward than the good faith, truth and
repentance of the culprit.....as an act of grace freely given..... it should
be liberally construed in favor of the repentant offender.” And again he
spoke undeniable truth when he said, “When men have offended against the
law, their appeal is for mercy, not for justice.” Note the previous sentence
well as it seems to have been forgotten in our modern civilization. Finally
the Attorney General was of one opinion with former decisions of the Su-
preme Court in that “after the pardon has been accepted, it becomes a valid
act.” (11 Ops. Atty. Gen. 227.)

It was in 1915 that the Supreme Court found itself confronted with a
factual situation similar to that in regard to Bollman at Burr’s trial, and
involving the principle already settled in 1833, pertaining to the validity of
a pardon and acceptance by the prisoner.

Burdick, the city editor of the New York Tribune was called as a witness
to testify before a federal grand jury in an investigation of the custom-
house and refused to answer questions relative to the source of information
which led him to publish an article regarding the conduct of the customhouse,
President Wilson was thereupon induced to issue to Burdick a full and un-
conditional pardon for all offenses he might have committed and ooncernmg

(Continued on Page 5)

Attorney General Speed on the occasion mentioned, stated; “It is a deed of
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LEGAL PERIODICALS

By IRVING BRODY

An alien entering the United States surreptitiously may be taken into
custody and deported at any time within three years after such entry. The
George Washington Law Review reports the case of United States ex rel
Staph v. Corsi, United States Supreme Court Docket No. 10 (Nov. 7, 1932)
which is pertinent to this statutory enactment. A German resided in the
U. S. for six years, after having deserted his ship in the New York port in
1923. He returned to Germany in 1929 and returned as a member of the
crew of an American vessel. There is nothing which would warrant the
presumption that he went ashore at the foreign port. He was taken into
custody by the Department of Labor several months after the return from
this voyage, and was ordered deported as an alien who had unlawfully en-
tered in 1929. He maintained that his return from the voyage was not an
“entry” within the provision of the Immigration Act, since the statutory
time, within which he might have been deported, had run in his favor;
and the voyage on an American vessel did not break the continuity of his
residence here. However, his contention was not upheld, for the court
stated that the return from this trip to a foreign port constituted an entry
from which the statutory time commenced to run anew. Although the word
“entry” includes a re-entry after a temporary absence, it is not an en-
croachment on the Legislative purpose in creating the period of limitation,
for former decisions have supported this rule, and the conclusion is logical.

* ® ok K ok * *

That an injury to an artificial member of the body is within the purview
of the Workmen’s Compensation Law and is not contrary to the California
Constitution is maintained in the case of Pacific Indemnity Co. v. Industrial
Accident Commission, 83 Cal, Dec. 549, (1932), appearing in the Southern
California Law Review. While A was driving a team, in the course of his
employment as a teamster, the horses shied, causing him to fall, and breaking
his artificial leg into bits. He had no funds to buy a new leg, and was un-
able to' continue his work without one. He recovered a judgment. The
recovery, however, was resisted on the ground that the statute permlttmg
recovery for injury to artificial bers was prohibited by the C
The court stated that the California Constitution did not prevent a recovery
for injury to artificial members. Injury, in the Workmen’s Compensation
Law, includes “injury or disease arising out of employment, including injury
to artificial members.”

I

Justice Berkley is quoted in the United States Law Review as stating
in the case of Cleveland v. Chambliss, 64 Ga. 352: “On appeal, a point
which appears in its virgin state, wearing all its maiden blushes, is out of
place.”

* * ® x 2 x 2

The 2University q,f‘ Cincinnati Law Review reviews the case of Benes v.
Campion, 244 N. W. 72 (Minn. 1932) wherein recovery was allowed to the
wife for injury to her husband while drinking “moonshine” offered by the
buyer from the original illegal makers and sellers. One Campion purchased
a gallon of “moonshine” from a manufacturer and seller. He gave a few
drinks of it to Mr. Benes. Benes fell by the dsid as a re-
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By DR. MAURICE 1. HART

sult, and froze his hands and feet. This necessitated amputation of both.
Mrs. Benes sued Campion for injury to her right of support under a Minne-
sota statute, permitting the wife to sue any person who, by selling or giving
intoxicants, shall have caused the intoxication of her husband which was the
proximate result of injury to her.
L I T

The furnishing of feed or feed loans to individuals is not a public
purpose warranting the levying of taxes for the execution of such a plan.
This conclusion is stated in the Michigan Law Review, in In re Opinion of
the Judges. This decision was an answer asked by the Governor of South
Dakota, to a C itutional provision bli such action. The
question was: “Could the legislature enact legislation which would permit
the several counties as a county enterprise to raise funds either by a sup-
plemental budget or bond or warrant issues with which they might in turn
furnish feed loans or even distribute feed as a part of a country poor relief
system. . . .?” It is well settled that taxes can be levied only for public
purposes. The South Dakota court has deemed that such a scheme would
not be for a public purpose.

* 2 % % x

‘While testifying in her own behalf in a murder the accused

(Continued from Page 4)
which he might be questioned. This
was to break down his claim to im-
munity, but when questioned further
Burdick refused to testify and was
forthwith committed till he was ready
to divulge the information sought.

Strangely enough the Solicitor Gen-
eral, representing the Government, on
this occasion took a stand diametri-
cally opposed to that of Taney in 1833,

that the of a
pardon was not necessary to its com-
plete exculpating effect, Justice Mc-
Kenna predicated his opinion squarely
upon that of Marshall’s in the Wil-
son case. “That a pardon by its mere
issue has automatic effect resistless
by him to whom it is tendered, forcing
upon him by mere executive power
whatever consequences it may have
or however he may regard it, which
seems to be the contention of the gov-

denied writing certain words in a druggist’s poison register. On cross-

i she was lled by the court to write certain signatures in
the presence of the jury to enable a comparison. Although she objected, the
court rebuked her contention that she was bemg forced to give evidence
against herself in viol of her privileg This is the case
of Long v. State, 48 S. W. (2d) 632 (Texas 1932), appearing in the New
York University Law Quarterly Review. Compelling the making of a writing
for comparison for the jury is not gnvmg testimonial evidence against oneself
within the of the i P , but is merely the exhibit-
ing of one’s handwriting as one might exhibit a bodily feature, the court
asserted.

LR TR R

The Wisconsin Law Review discusses the case of David v. David, 157
Atl. 755 (Md. 1932). The plaintiff, a married woman, sued the defendant
partners for injuries sustained while lawfully on the premises, by falling
into an unguarded el shaft. The d pleaded the marital rela-
tionship existing between the plaintiff and one of the partners. She did not
recover, for the dictates of public policy which preclude a married woman
from suing her husband in torts, prohibits her from suing a partnership of
which her husband is a member. The entity theory of a partnership pro-
hibits the recovery, since the husband would be liable to contribute should a
recovery be had. Thus, partnership cases assume the proportions of an
ordinary case of a suit between a husband and wife.
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in the case at bar, was re-
jected by the decision as unmistak-
able.” (Burdickv.U.S.,236 U.S.79.)
Furthermore the court pointed out
that a pardon had been designated as
a “private” act or deed, not uninten-
tionally but advisedly to mark the in-
completeness of the deed without ac-
ceptance.

Guilt Not Erased

We have omitted up to the present
a consideration of the relation of guilt
and pardon. Does a pardon wipe out
the guilt attached to the commission
of a crime? A pardon has the effect
of obliterating entirely the conse-
quences of a crime, the penalties de-
manded by society for the abrogation
of its law, and restoring the individ-
ual affected to the state of innocence
in the eyes of the law. But of its
very nature it cannot reach the guil
incurred in the commission of th
crime, which is factual, in the pas
and incapable of destruction, save by
a verdict of “not guilty” after trial
which in turn is the affirmation thaj
the individual did not commit th|

crime with which he is charged. The
taint then remains with the individual
even though a pardon should restore
him at once to society and he will be
marked wherever he passes.

Supreme Court Opinion

This may be doubted by some and
therefore we offer
of the soundness of this view. Comyn
in his Digest states: “If a man has
a charter of pardon from the king, he
ought to plead it, in bar of the indict-
ment; and if he pleads not guilty, he
waives the pardon.” Again Black-
stone declared that, “if a man is in-
dicted and has a pardon in his pocket
and afterwards puts himself upon his

 trial, by pleading the general issue,

he has waived the benefit of such par-
don.” Therefore it is quite apparent
that if pardon affected the guilt and
restored the individual to the same
status as when a jury after trial de-
clares him not guilty, there would be
no purpose in his waiving the pardon
and standing trial. But because it
does not affect the guilt and because
an innocent individual might be sensi-
tive to the guilt imputed in a par-
don, he has the right to plead the
general issue, with the understanding
that when he does so, he has waived
his claim to the pardon.

In this connection the Supreme
Court in the Burdick case deliberated
as follows:—“This brings us to the
differences between legislative immu-
nity and a pardon. They are sub-
stantial. The latter carries an im-
putation of guilt; acceptance a con-
fession of it. The former has no
such imputation or confession. It is
tantamount to the silence of the wit-
ness. It is noncommittal.” This is
important as we shall see shortly.

It was in 1925 that Gerald Chap-
man, having been previously sentenced
to 25 years imprisonment in the At-
lanta penitentiary, and later escaping
from the same, was charged with and
tried for murder in the state of Con-

(Continued on Page 6)

Illegal Practices by Notaries

By DANIEL GUTMAN, Esq.

Discussion with reference to the legal profession during recent months
has centered about the difficulties encountered by lawyers, seeking to attain
success at the Bar. Much has been said about the effect upon the business
end of the profession, that has resulted from the annual admission of so many
new lawyers. Various corporations, groups and agencies which have as-
sumed duties that are properly functions of lawyers, have been subjected
to severe criticism, and have been made the subject of numerous addresses
to legal groups.

On occasion the subject has even been aired in the courts. A few hair-
splitting decisions, some more speeches, and there the matter has rested.

Worst Offenders Are Notaries Public

Some time ago, the writer had occasion to address the members of the
Justice Brandeis Law Society. At that time I discussed various phases of
the legal profession which needed reform, and among other matters, made
reference to the illegal practice of the law by individuals who are not mem-
bers of the Bar. The worst offenders in the latter class, seem to me to be
the notaries public, who, licensed by the state, are clothed with an appearance
of authority that is misleading to the public, and has caused irremediable
damage and loss.

A considerable amount of interest was aroused by the discussion, and
expressed itself in the form of a vast number of letters and editorials, writ-
ten to and published in the New York Law Journal. As one of the cor-

dents stated, the bers of the Bar seemed to be aroused from their
lethargy, and were loud in their denunciation of an evil which had long been
permitted to go unheeded. A law tending to remedy the practice of notaries
was introduced, but not passed, as the members of the Bar felt that it did
not sufficiently cover the subject. The Bar Associations, for some reason or
other, refused to endorse a proposal that with a few necessary exceptions,
only attorneys be permitted to qualify as notaries. Legislators who were
requested to introduce legislation satisfactory to the bar, refused to take
any steps unless sanctioned by the Bar Associations of the city.

Encroach Upon Lawyer’s Duties

So that we are faced with this situation,—an evil exists which is harm-
ful to the public. At the same tlme it conamutes an encroachment upon the
functions of b of a pr d; ion to which is obtained only
after years of study and hard effort. And yet the recognized spokesmen
of that profession, in spite of great demand by the rank and file, refuse
to sponsor or sanction any steps to eliminate the evil.

Now it is a matter of common knowledge, that notaries throughout the
city are abusing the duties of their office. Most of them operate a lively
business of preparing legal documents and instruments, closing titles, and
even offering legal advice and assistance. The availability of printed legal
forms has particularly enabled the notary public to do work which consti-
tutes practice of law.

Many people are ignorant of the fact that notaries do not have the
right to prepare legal instruments. Attracted by the cheapness of rates,
they are frequently the victims of the improper performance of legal work,
and find themselves parties to 1 and ineff

Foreign Born Mistake Notary’s Function

Among the foreign born, too, there often INgers a mMemory oI the notary
of the “old country”, who functions in the capacity of a solicitor, preparing
legal papers. This often serves to lead them to the office of a notary instead
of an attorney, with results that can best be illustrated by a few quotations
from interested members of the bench and bar.

I find in the pamphlet entitled, “The Making of Your Will”, furnished
by the author, Mr. Thomas H. Smith of the New York Bar, the following:

“Judge James A. Foley, Surrogate of the County of New York, con-
demned the practice of notaries public drawing wills, and in a decision at-
tacked the practice as most vicious. It was disclosed before the S
in the proving of the will of one John Barry, that his will had been drawn
by a Notary Public who kept a soda water stand, who called in as a witness
the bootblack in front of the store.

“Surrogate Foley, in speaking of this practice, said that the difficulties
which arose in that case, were occasioned solely by the pernicious practice
of notaries public, who in ignorance of the law, draw wills, and carelessly
supervise the execution thereof; and the opinion of such an eminent authority
as Surrogate Foley who is daily engaged in the construction of wills, involv-
ing the disposition of vast estates, should be heeded by those who are about
to dispose of their property by testamentary disposition.”

Wills Drawn By Notaries A Dangerous Practice
“Professor Wormser, former editor of the New York Law Journal, in
ing upon the decision of Surrogate Foley, stated, “The practice of
allowing ignorant notaries public in violation of law, to draw your will,
should be avoided by everyone who desires to avoid trouble in distribution
of his property.”

And yet notaries are dnlly drawing wills for people who are themselves
ignorant of the ignorance of these functionaries.

Hon. J. Joseph Lilly, Assistant Corporation Counsel of the City of New
York, and one of the leading lawyers in the State, said in a letter to the
Law Journal, “The proposals made would do much if enacted into law, to
ameliorate the defective drafting of essentially legal documents by totally
unskilled persons which has been productive of so many unintended con-
sequences, particularly with regard to wills, deeds and contracts relating to
real property.”

Ernest J. Magan, another lawyer of high standing, wrote: “The sugges-
tion to confine the office of notary public, with one or two exceptions to mem-
bers of the bar, seems to be a good one.”

N. J. Bar Members Are Automatically Notaries

He says, “For those who consider such a change revolutionary, it might
be well to call attention to the fact that in our neighboring state of New
Jersey, every member of the bar may by virtue of that fact exercise the
function of a notary public. Such a provision of law would in itself dis-
pense with the necessity of appointing a large number of netaries public,
who certainly are less qualified to act as notaries and to whom attorneys are
constantly obliged to resort, in itself an absurd situation and one that invites
abuse on the part of all concerned.

“The practice in New Jersey is both convenient and salutory.”

Emil Kreis, a lawyer in Brooklyn, refers to a case, the trial of which
lasted an entire week, and which resulted from the improper drawing of a
guaraniee by a notary public, who had no legal nght to prepare such an
instrument.

Thomas W. McKnight, of New York, writes, “There is hardly a.week
that some paper does not come into my office that is absolutely useless be-
cause it had been prepared by a notary. . . . It is pretty near time that law-
yers got together in some way and stopped this practice.”

(Continued on Page 7)
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Fraternities and Sororities

Delta Theta Phi
On. Friday, evening, December 23,
1932, at the Delta Theta Phi House,
the following men were initiated into
the fraternity: Marvin  Ashley,
Franklin Crawford, John Delves, An-
thony Forbes, David Pavlucei, Charles
Blodgett, and David Potts. Several
other men who are still under. con-
sideration will be initiated during the
ensuing semester. A catered dinner
followed the initiations at which af-
fair several of the alumni brethren
were present.
A Gl
Tota Theta
The 1933 initiation will see 15 new
members inducted into Iota Theta.
The festivities will take place Satur-
day evening, January 14th, 1933, in
the New Yorker Room of the Happi-
ness Restaurant at Fifth Avenue and
44th Street, New York City. Pro-
fessor Cady will be the guest of the
evening, at which time he will pre-
sent to the fraternity a copy of the
scroll which he presented to the Uni-
versity of Palestine. The initiation
committee is headed by Norman Kem-
per, assisted by Isadore Wachtel, Mil-
ton Gershanson, Irving M. Reiman
and George Waldhetter.

Alpha Gamma

The annual Formal Dinner Dance
held during Convention Week took
place at the Hotel Biltmore on De-
cember 25th, 1932. This affair was
attended by all the undergraduates of
Gamma chapter and many of its ac-
tive alumni.

Phi Kappa Delta

The Annual Dinner Dance and Con-
vention of Phi Kappa Delta was held
on New Year’s Eve in the Grand Ball
Room of the Ritz Carlton. Over 200
celebrants attended.

The induction and initiation of
pledgees was held on Sunday, Decem-
ber, 18th, _at the Monlj in
Brooklyn. "Address of welcome usher-
ed the newly elected members into
‘brotherhood. Those men elected were:
Bernard M. Singer, Irving Kesselman,
Morris Udoff and Harold Olian.

The opening smoker of the next
semester will take place in the last
week of February, at which time a
leading pathologist and surgeon of
New York State will speak on a topic,
yet unannounced.

Lambda Gamma

On Saturday, January 21st, 1933,
at 8:30 P. M. the fraternity will ten-
der a Dance to be held in the Grand
Salon of the St. George Hotel. Tick-
ets or reservations may be obtained
from H. Mines, 270 Brodway, Room
1515, New York City, or Harry H.
Kaufman, 191 Joralemon Street,
Brooklyn, Room 509. All are cordial

Pan Hellenic Council

On Tuesday evening, January 10,
1933, the Pan Hellenic Council held a
meeting in the office of Miss Curnow,
at the Law School.
Miss Rose Goodson, President, spon-
sored the idea of a Spring Tea which

the members. As yet no definite date
has been set for the event.

Miss Fanni Seagartel was elected
to the Student Council.

Iota Alphi Pi

On Sunday evening, December 18th,
1933, Gamma Chapter held a pledge
meeting at the home of Miss Edythe
Morris. At this meeting the Misses
Jeanette Vordy, Frances Miller and
Florence Picker were selected as
pledgees.

On Christmas Eve, the sorority
held its annual Convention Dance at
the Italian Gardens of the Ambassa-
dor Hotel. A large attendance
present at this occasion.

Miss Gertrude Cohen of Gamma
Chapter and alumna of Brooklyn Law
School was unanimously chosen Dean
of the Capital National Counsel at
the Convention Tea Meeting, which
was held on Wednesday, December
28th, 1932, in the Hotel Westover,

Tau Alpha Pi

At the China Royal Restaurant in
Brooklyn, on Sunday afternoon, Jan-
uary 8th, 1933, the sorority held its
annual pledge party at which time
the Misses Mildred Satler and Sylvia
Rothman were pledged. The pledgees
were presented with a bouquet of
flowers and a pledge pin.

The next regular meeting of the
sorority will be held at the sorority
rooms at 1467 49th Street, Brooklyn,
N. Y., on Tuesday evening, January
17th, 1933.

was heartily subscribed to by all of |

By LOUIS C.
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ful legal career one must begin early.
He may actually undertake the study
of the law late in life, but in such
a case certain qualifications must then
already have been acquired.

Above all else the primary con-
sideration for anyone selecting a legal
career is character and integrity.
Lacking these and possessing knowl-
edge will develop the cunning lawyer
who is found out sooner or later, and
there is no room for such a type in
the profession, nor is he knowingly
tolerated by his associates.

Character and integrity are so vital,
because of the daily confidences en-
trusted to the lawyer—confidences so
sacred as to involve family relation-
ships and fortunes and the destinies
of business enterprises.

Future Based on Imegrlty

These are indeed responsibilities,
and no one has a right to trifle with
them or to commit a breach of con-
fidence which may cause family or
business ruptures, or bring about fi-
nancial loss. The lawyer must, there-
fore, by his personal conduct not only
in his office, but in his activities else-
where, realize at all times that he is
under observation, and should conduct
himself accordingly.

The early years in building a legal
future call for perseverance, patience
and attention to business. When a
practice is not large and the lawyer’s
time is not filled in advance with en-

lawyers are questions the business
man might reasonably be expected to
be able to answer for himself, but he
is willing to pay a lawyer to have his
own judgment confirmed. If in the
course of such an interview, it appears
the lawyer has no comprehension of
business and no constructive sugges-
tions, the client will soon recognize
this fact, and will natura&ly seek more
experienced counsel.

Tact Is Essential

Clients are often wrong, and when
it is evident that they are wrong, a
lawyer should help them to see the
facts m the proper hght In matters

g family rel i every
effort should be made to adjust dif-
ferences to avoid what may otherwise
result in breaking up family circles.
These occasions frequently call for the
highest degree of diplomacy, and while
the result of the lawyer’s efforts in
this respect are not always understood
or appreciated, it is the wholesome end
to attain,

Every busy lawyer is called upon
constantly to render advice and assist-
ance without hope of reward. The
public generally has no conception of
the actual demands made on lawyers
by persons unable to pay, and the
real amount of such services rendered
every day. They all form part of the
life of a lawyer.

Wide Experience Desired

gagements, there is a great tempt:
tion to leave the office for a round
of golf or a baseball game, or some
other diversion to “kill time,” and I
know of no greater mistake, for by
being out when one should be in op-
portunities are lost which might be
stepping stones to bigger things, and
that reputation for dependability and
industry which is admired by all busi-
ness men is lost. Self-improvement
can be gained during idle hours. in the
office, while the habit of industry, in-
cidentally, is cultivated.

Lawyers ¥, in my opini:
excepting those who are politically
minded—do not take a sufficient in-
terest in their community affairs, and
this is most unfortunate, because their
knowledge and experience is always
very helpful to business men, who
usually assume this responsibility.
Apart from the civic pride which
alone should prompt this interest on
the part of lawyers, it affords a fine
opportunity for making acquaintances
and enlarging one’s circle of friends.

-

Tau Upsilon Delta

Tau Upsilon Delta held a Grand
Council Meeting at the Park Central
Hotel on Saturday, January 3, 1933,
At the meeting arrangements were
completed for a Bridge, Tea, and
Dance to commemorate the 10th anni-
versary of the sorority, which will

‘Must Understand Business
A proper understanding of human

nature and a I led ol b

It does not, necessarily, bring busi- Begun, Louis
Tess, b itoftenaflords ucontaet | Bemstein, Robert |
which facilitates some profitable Boos, William Henry
ion for a client. Brochester, Ruth
A wide a pleasing | Carr, Paul Joseph

and banking

if one is going to be able to talk in-
telligently. and properly advise a
client. Remember, if your client is a
business man, he only consults his
lawyer when he thinks he has a prob-
lem. Strange as it may seem, it is a

take place on February 19, 1933.

fact that a large percentage of ques-

personality, a reputation for integrity
and character, form the strongest
foundation upon which a lawyer can
hope to build. With ability, on such a
foundation, he will succeed; with
ability, on any other foundation he
will fail.

Alumni Addressés Wanted

= —
ALumNI ApDRESSES UNKNOWN

The Law School plans to publish an
Alumni Direetory during the Summer
of 1933, The names of those gradu-
ates of Brooklyn Law School from
1902 through 1925 for whom no ad-
dresses are available follow. It will
be deemed a favor if the Alumni will
cooperate by forwarding the present
address of anyone listed below.

1926

Carey, Gerald John
Cherner, Jacob
Cohen, Nathan
Epstein, Leon Lennar
Feinberg, Benjamin
Feldman, Allan Samuel
Friedman, Abraham
Gold, Benjamin
Goldman, A. Robert
Greenwald, Helen Fleurette

(Mrs. Lusterman)
Grossman, Isaac
Guilhempe, Mrs. Mary Camuso
Hirsch, William
Horowitz, Abraham Eugene
Joseph, Mrs. Augusta Mazel
Kaplan, Benjamin
Levine, Irving
Mabher, Stephen Francis
Marsh, Fred Thurston
Moss, Mathilde
Pollack, A. Hillard
Rabinowitz, Israel
Schapiro, Julius Lewis
Schneider, Irving
Schwartz, Albert Ladislaus
Sidman, Abraham
Silverman, Samuel
Slackman, Joseph William
Suits, Francis Earl
Sullivan, Ruth Margaret
‘Wagner, Leonhardt William
Weiser, Fred
Wilensky, Ruth

(Mrs. David Leibowitz)
Zaslovsky, George

1927
Barrows, Marion Ethel

Charal, David
Dooreck, Leo Abraham
Duckowney, Benjamin
Engelman, Edith

Feit, Mollie Florence
Fischler, Benjamin
Friedman, Abraham

Friedman, Isidore

Gordon, Barnett

Gray, Albert Lewis

Greenberg, Morris

Greenfeld, David

Grossgold, Max

Grossman, Samuel
(formerly 1931—81st St., Brooklyn)

Karsh, Louis

Klein, Harris Jay

Kreindler, Harold

Levine, Alexander E.

Maltzer, Abraham

Miller, Joseph

Mitchell, Edward Alfred

Morgan, John Joseph

Noonan, Harold Edwin

Pearson, Charles 1.

Pollakoff, Michael William

Raphael, Oscar Sidney

Reiffin, Murray

Rubin, Harry

Simson, Karl Adolf

Sindell, Harry Aaron

Solomon, Anna

Stark, Leo

Stern, Jeno

Sugarman, Isidore

Zinker, Isidor

Zucker, William Joseph

Zuckerberg, William

Gevertzman, Harry (Graduate Class)

Lacot, Rafael (Graduate Class)

1928
Brady, Francis James
Burk, Max Ellis
Eisenberg, Julius Leon
Geyer, Leonard
Glass, Joseph George
Horowitz, Morris Herman
Lind, J. Jay
Rubenstein, Jerome
Shapiro, Meyer
Siragusa, Anthony
Taylor, J. Stanley 1

1929
Abramowitz, Abraham
Abrams, Paul
Bernhard, Armin Ramon
Bierman, Emile Augustus
Christie, Thomas Frederick
Farber, Abraham
Friedman, Otto
Goldman, Max
Golub, Abraham

Greenb Irving

Pardoning Power of the President

A

(Continued from Page 5)

necticut. The Attorney General of
the United States sanctioned his
transfer from Atlanta to the Con-
necticut State Prison, as was his nghz

invited to attend.

The latest group of students to be
pledged include Ben Weshnewitz and
Harry Herman.

The Annual Dinner Dance affair of
Alpha Gamma was held at the Hotel
Biltmore on December 25th, 1932.

On Saturday, January 28th, 1933, a
dance will be given by Alpha Gamma
at the Yorkville Temple, 157 East
86th Street, New York iCty.

Phi Delta Phi

An i ion is being i
following the practice now in full
sway at the Law School in the
form of Moot Court work. Phi Delta
Phi in completing its arrangements
for the fall season, has arranged for
Moot trials for their chapters located
at the Law School of New York Uni-
wversity and also the law school at
St. John’s.

At a recent meeting Ferdinand Van
S. Parr was elected magister of the
fraternity.

Preparations are being made for a
winter dance which will be held some
time in February at the Downtown
Acthletic Club, which will be run in
collaboration with the chapter at St.
John’s. On Friday evening, January
20th, 1933, the fraternity will hold
its next regular meeting in the fra-

under of a -
al act which permits such transfers
when deemed necessary by the At-
torney General. Being within Con-
necticut jurisdiction, he was tried,
over his protests, found guilty of mur-
der and sentenced to be hanged.
There then ensued a legal tangle
which caused some embarrassment to
the Connecticut authorities, for Chap-
man claimed that as a federal pri-
soner he could not be hanged. In or-
der to circumvent such a claim and
resolve the difficulty, it was urged
upon the President that he extend a
pardon to the criminal, so as to with-
draw federal jurisdiction and allow
the individual to be executed. Calvin
Coolidge, then President, thereupon is-
sued to Chapman a partial pardon,
styled a commutation, limiting the
punishment to be exacted, to the term
already served.

Court Gives Explanation

Let us stop a moment and reflect.
Coke described a pardon as an act
of mercy. Marshall said it was an
act of grace, conferred upon the in-
dividual and for his benefit. Attor-
ney General Speed in rendering an
opinion to the President in 1865, char-
acterized it as a great and sovereign
power of mercy, as an act of grace
freely given, and to be liberally con-
strued in favor of the repentant of-

ternity rooms at the law school.

fender. The Supreme Court in 1915

q

(Burdick v. U. S.), was still incli

But ap ly it was

to this view.

The Court in the very year in which
President Coolidge issued his so-called
pardon to Chapman, explained the
raison d’etre of the pardoning power
thus:—“Executive clemency exists to
afford relief from undue harshness or.
evident mistake in the operation or
enforcement of the criminal law. The
administration of justice by the courts
is not necessarily always wise or cer-
tainly it of ei
which .may properly mitigate guilt,”
(Ex parte Grossman, op. cit.)

man Does Not Repent

Now en, was the pardon or com-
mutation issued to Chapman of the
above nature? Ostensibly and even
confessedly, it was not. In the very
document itself, by which the sentence
was to be commuted, the nature of the
case was discussed, and the President
stated that it was being issued be-
cause “it has been made to appear to
me that the ends of justice will be
served by a commutation in this case.”

bly and deniably this
was a gross abuse of that “great and
sovereign power of mercy” entrusted
to the Chief Executive of the nation,
by the Constitution.

Had Chapman done anything or ex-
hibited repentance of such undoubted
sincerity as to warrant his forgive-
ness? On the contrary his conviction
for murder would argue quite the op-
posite. The President’s position was
therefore utterly indefensible. Since
the prisoner did not deserve remission,
the executive would be wrong in ex-
tending the pardon under the ecir-

to serve the “ends of Justice” that
it was issued. So that a criminal
might be given over to the h

that such a distinction is not to be
found in the Wells case in 1855. On
the contrary the terms are treated
as being It was stated

If such be the mercy, grace, clemency,
and forgiveness to be extended to
those who may come under the penal-
ties of the law, then let us earnestly
hope and pray we may never have
unkindness or hate extended to us.

Returning once more to the pardon
as issued by the President to Chap-
man. The latter acting upon the well
established principle that a pardon
to be valid must be accepted, promptly
proceeded to reject it, and pleaded
its invalidity before the Federal Dis-
trict Court. (Chapman v. Scott, 10
Federal Reporter 156, 2nd Series.)
Judge Thomas in his opinion, pointed
out however that what was extended
to Chapman was not a partial or con-

that, “President Fillmore granted to
him a conditional pardon.” There-
upon the Court proceeded to quote
from the pardon itself; “‘I
hereby grant unto him, a pardon
of the offence of which he was con-
victed,—upon condition that he be im-
prisoned during his natural life; that
is, the sentence of death is hereby
commuted to imprisonment for life in
the penitentiary of Washi
(Ex parte Wells, 18 Howard, 307.)
That such would be a commutation in
the opinion of Judge Thomas follows
from the definition given in his de-
cision, viz,—“A commutation is the
substitution of a less for a greater
punishment, by authority of law.”
Again the § Court in ki

ditional pardon, but a
“The fact is” stated the Court, “that
a distinction does exist between a par-
don and a commutation, and the legal
principles are no longer open to ques-
tion. The rule of law is well settled
that a commutation does not need ac-
ceptance by the convict in order to be
operative.” It was however admit-
ted that the power to commute
sentence was a part of the pardoning
power. Finally the Court asserted
that since there was no federal case
in point, it felt impelled to adopt the
rule evolved in various state juris-
dictions.
Commutation Different

The power of commutation, it is te

be noted, was a part of the pardon-

of the grant to Wells, said: “On the
same day the pardon was accepted.”
That the two terms were identical in
the opinion of the Court is apparent.

Judge Thomas made a further mis-
take in adopting the rule evolved in
the various state jurisdictions, be-
cause the pardoning power of the
Governor, while of the same general
nature as that of the President, is
hedged about by greater restrictions,
eg. The Governor cannot pardon till
after conviction, whereas the Presi-
dent can pardon at any time, before,
during or after trial, and even prior
to accusation. Again the New York
State Constitution, e.g., like other

Hager, Max M.

Jacobs, Charles Allen
Katz, Abraham S.
Leider, Ruth Marshak
Luloff, Zalme

Melter, Israel

Meltzer, Herman
Mendelson, Ralph
Monetti, Arnold Ernest
Quigley, Joseph John
Strongin, Arthur Irving
Vigorito, Joseph
Weingard, Philip
‘Wilson, Charles Bernard
Saidel, Ailleen Ida (Certificate)

1930

Caffrey, Francis Joseph
Felder, Samuel

Gross, Howard Arthur
Kleinberg, Abraham
Lazar, Eli Charles
Mantell, Lionel Morton
Schiff, Louis

Shulman, Moses
Solnitsky, Hyman
Stone, Bernard
Zackowitz, Alexander

1931

Chatkis, Jacob
Greenfeld, Bernard Irving
Opoczinsky, Max
Rauch, Jacob
Reice, Samuel
Rothman, Jesse
Shohat, Michael

(Formerly Moses A. G. Schouchot)
Spiegel, George
Umansky, David
Shapiro, Samuel (Certificate)

1932
Breslin, John Henry

state constitutions, provides that,

ing power, but different. It is strange

{

(Continued on Page 7)

Halpern, Michael Jerome
Kamer, Frank
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Martin, Beers
Speak Before
Lawyers Group

President of American Bar As-
sociation Discusses “Law in
Retrospect and Prospect”

BASIC RULES STRESSED

Regional Vice-President Describes
Recent Work of the National
Group

Legal coordination and a reversion
to the natural law for legal aspects
was urged by Clarence E. Martin,
President of the American Bar Asso-
ciation in the principal address to the
New York County Lawyers’ Associa-
tion’s meeting held Thursday, Jan-
uary 5th.

In an effort to coordinate the
American Bar Association with the
State and City Bar Associations,
Charles A. Boston, invited Mr.
Martin and George E. Beers, regional
Vice-president of the American Bar
Association of the second circuit, to
speak at the meeting. In a short
introductory address, Mr. Boston
traced the origin and purpose of the
New York County Lawyers’ Associa-
tion and how its constitution crystal-
lized in various subsequent associa-
tions including the American Bar As-
sociation which was formed in 1878,
seven years after the New York
County Lawyers’ Association. Mr.
Boston went on to explain the in-
fluence of the American Bar Associa-
tion in legal education, legal ethics,
its activity in the science of juris-
prudence and how it has been the
cradle of every step toward reform
and progressiveness. It was in an ef-
fort to fraternalize the American
Bar Association with the smaller As-
sociations and bring them in closer
contact that Mr. Boston invited
these esteemable speakers.

Trust Legality
To Be Decided

The determination of the legality of
the appointment, by the Federal
Court, of the Irving Trust Company
as permanent receiver and trustee in
all bankruptcy cases in Manhattan,
the Bronx, and other counties will be
reached by the United States Circuit
Court within a short time.

At the request of a Brooklyn law-
yer, representing a Brooklyn creditor
of a Bronx bankrupt, the Circuit
Court, presided by Judges Chase,
Martin, and August Hand, granted
permission to attack the appoint-
ment. At present, it is on the court
calendar and should be reached within
the next three weeks and determined
within another fortnight.

This will be the culmination of
the many protests registered by at-
torneys and eminent jurists individ-
ually and through their various or-
ganizations, since the monopoly was
granted more than two years ago.

Technical Objection Given

The Rubel Coal and Ice Company
of Brooklyn is the creditor of the
estate involved, the Bronx Ice Cream
Company. The attorney, objecting,
on technical grounds, to the nomina-
tion of the Irving Trust Company as
trustee, made .by one of the repre-
sented creditors, selected an agent of
his firm to act in that capacity. Ref-
eree Peter B. Olney, Jr., who presided
at the election, sustained the objec-
tion and permitted the appointment to
go to the Rubel’s choice.

However, Judge Alfred C. Coxe of
the Manhattan Federal Court re-
versed the referee, in reconsidering
the decision upon the application of
the disqualified creditor, and made
the Irving Trust Company trustee.

The ruling on the entire receiver-
trustee procedure of the Manhattan
Federal Court will be awaited with
much interest.
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Tax Service A Fertile Field

(Continved from Page 1)
phase of practice heretofore, exclu-
sively in the domain of the account-
ant, he pointed out five fields that
were open to the attorney seeking
compensation in tax service. First
he named incidental tax service
stressing the fact that the incidents
of taxation should not be overlooked
in negotiating a deal or in the draw-
ing of legal documents. He further
added that awareness of taxation is
essential in connection with contracts
of employment containing profit-
sharing clauses, articles of co-part-
nership and articles of incorporation,
purchases and sales agreements, dis-
solutions and reorganizations, heat-
ing, leasing, and royalty arrange-
ments, contracts involving govern-
mental bodies and exempt organiza-
tions.

As a second field Dr. Klein men-
tioned the continuous tax service,
stating that there appears to be a
tendency to spread the accounting
service throughout the year. Thus,
he said, “it would be ideal if the
arrangement between the client and
the attorney were such that the ac-
tual or potential tax problem were
submitted to the attorney.” The
speaker pointed out that many attor-
neys rebuff the accountant when he
presents to them a tax problem thus
discouraging future dealings. Many
accountants also believe, in many
cases, that they are able to handle
the tax problem without aid. Dr.
Klein remarked that in the long run
there is decided economy for the client
in an ar whereby
ing advice and legal advice are con-
tinuously and concurrently available
for tax problems.

Tax Returns Third Point
Preparation of tax returns was the
speaker’s third point. Attorneys, ac-
cording to him, should not try to
monopolize this field but should co-

| which involve possible Board of Tax
| Appeals or court procedure, it is well
to have the ‘attorney present at con-
ferences with revenue agents so as to
make doubly sure that the client’s in-
terests are not jeopardized by words
or action analogous to admission
against interest.”

Dr. Klein stated that where the
case warrants the client should be
represented by a capable trial attor-
ney when the case appears before the
Tax Bureau. Cases have been lost
because of inadequate handling of
proof. He emphasized the fact that
procedure before the Board is similar
to court procedure and that this
should not be forgotten, since lawyers
alone are able to handle litigation.
But an accountant is necessary to aid
the attorney in the preparation for
the hearing and in the presentation
of the issues.

Need for Professional Service

Refunds and additional assess-
ments, according to Dr. Klein, is an
open field for the lawyer. Need for
professional service in this field is
great because of the great number of
refunds made and of additional assess-
ments. “Not until the courts had
been called on to deal with the suf-
ficiency of refund claims,” stated Dr.
Klein, “was there general realization
among practitioners that the claim
was a legal document and that essen-
tial rights of taxpayers might be
jeopardized or lost because of failure
to set forth in claims all of the
grounds on which the refund was
claimed”.  Many phases of income
taxation require the training, experi-
ence, and point of view of the at-
torney, and that the absence of such
professional help may be fatal to the
taxpayer’s cause.”

As other illustrations of fields in
tax service open to the lawyer he
mentioned constitutional matters in-
volved in taxation, the strict interpre-

Pardon Power |

Of President

(Continued’ from Page 6)
“The Governor shall have the power
to grant reprieves, commutations and
pardons”
enumeration or recognition of differ-
ence is to be found in the United
States Constitution.

The Circuit Court of Appeals
which also passed upon the Chapman
case upheld the decision of the lower
court and since the attempt to bring
it before the Supreme Court failed,
Chapman was accordingly hanged.

Lower Court Upheld

The scene shifts once more to the
year 1927. This time Justice Holmes
delivered an opinion very much at
variance with the past. (Biddle v.
Perovich, 274 U. S. 480.) Perovich
had committed murder in Alaska in
1905 and was condemned to death.
President Taft commuted the sent-
ence, “to imprisonment for life in a
penitentiary to be designated by the
Attorney General of the United
States.”  Perovich was transferred
finally to Leavenworth, Kansas. Hav-
ing failed on several attempts to ob-
tain a full pardon, he filed application
in the Federal District Court for a
writ of Habeas Corpus, on the ground
that his removal and the order of
the President were without his con-
sent and without legal authority. The
District Judge adopted this view and
ordered the prisoner set at large.

The Supreme Court might have
taken the same position as had Judge
Thomas in the Chapman case, but
disdained to do so. Boldly, though in
our opinion, erroneously, Justice
Holmes took his stand as follows:—
“We will not go into history, but we
will say a word about the principles
of pardons in the law of the United
States. A pardon in our days is not
a private act of grace from an in-
dividual happening to possess power.

. Hopes for Prof 1 Unity
Mr. Beers graduated from Trinity
College and received his Bachelor and
Master of Laws at Yale. He is a
member of the American Law Insti-
tute and has edited several books on
Evidence and an encyclopedia of law.
Mr. Beers opened his address on
“Some Recent Efforts and Accom-
plishments of the American Bar As-
sociation” by describing its organiza-
tion. Some think that lawyers should
be organized like physicians. Others
feel that by membership in a local
association, through a series of others
a lawyer would finally become a mem-
ber of the American Bar Association.
Ameri Bar A iation is

pect” Mr. Martin stressed the im-
portance of finding the fundamental
rules of justice in the natural law.
Any law not finding its fundamentals
in this is based on a false philosophy.
Therefore the public should be wary
when they charge that the law is
slow in adjusting itself to the needs
of the people. The concepts of law
are based on reason and never change.
It is the subject matter that changes
to meet conditions. This change is
made by the courts in their decisi

perate with the frrdraft-
ing the returns, making the account-
ant primarily responsible for the cor-
rectness of the return. Further, Dr.
Klein stressed the fact that the field
examinations should not be overlook-
ed, saying that the policy of referring
the revenue agent to the accountant
should be continued. It is, however,
sometimes the case that the attorney
prevails when the accountant does
not.  “With respect to any items

tatiorof-thestatutesamd-the—trterpre-
tation of the words and phrases of
these same statutes.

As a conclusion Dr. Klein stated
that the ways of increasing participa-
tion of the lawyer in tax service are
as follows: the acquisition of a work-
ing knowledge of the income tax law,
cooperation with accountants, bar as-
sociation publicity showing the im-
portant role which attorneys play in
the preservation of tax rights.

which become the basis of all future
litigation. When the law is charged
with failure to adjust itself to eco-

ical change, the legal profession

e
working for the unity of the lawyers
in the United States and hopes for a
marriage between the National and
State Associations. Mr. Beers went
on to show the American Bar Asso-
ciation’s move to curb the illegal inva-
sions of the legal profession. Amongst
these are advertising and ambulance
chasing—both of which are injustices
to the profession especially in these
depressing times for they disturb the
ordinary and proper distribution of
business. Accident and bankruptey
cases are the only practice not af-
fected by economic conditions. Other
invasions are by those unauthorized
to practice law. The lawyer should
Temain impervious to the competition
of lay agencies. If these agencies are
barred from the courts the lawyer will
not have to be exploited to peddle his
services out of retail and can obtain
his business without looking for it.
Mr. Beers closed by saying, “Business
is constantly changing and expand-
ing. If the bar would stick to ite
rights, it must apply itself to the
Pproper service to meet the demands
of the people. It is the hope of the
American Bar Association to aid the
lawyer to line up to his and the
people’s ideals.”

Importance of Fundamental Laws

Mr. Martin is the 56th president
of the American Bar Association. He
was president of the West Virginia
State Bar Association when it adopt-
ed the code of the American Bar As-
sociation. He has made many revi-
sions in contract law. In his ad-
dress on “Law in Retrospect and Pros-

is held responsible for its shorteom-
ings. But in every case, it has been
the bar that has urgently pleaded
legislature. Lawyers do not remain
quiescent, feeling that having not been
asked they need not arouse any con-
troversies. The lawyer has been the
impetus behind every move for re-
form.

American Bar, Rebuts Attack

The American Bar Association re-
butted the attack of economists and
socialists with the assertion that law
is based on concrete facts. Custom
creeps into and becomes a body of
substantive law. The courts are hesi-
tant in allowing a social change to
affect a well-founded rule. Those
who hold the lawyer responsible for
substantive law have no knowledge of
procedure. Lawyers cannot breathe
into the statute economic theories
without the force of legislation and
then there is always the question of
i i i At com-
missions aid in judicial coordination.
But, Mr. Martin claims, the Supreme
Court should give the Bar the power
to make procedural rules. Our judi-
ciary has sought the truth in all the
years of record. It has been con-
servative and ive of social

Illegal Practices of Notaries

By DANIEL GUTMAN, Esq.

(Continued from Page 5 )
John P. McCarthy, attorney of Glen
Cove, writes to endorse the sugges-
tion for remedial legislation, saying,
“Here in this city and throughout
Nassau County, iti

members of the Bar, that one of the
editorials stated, that if all the let-
ters received on the subject were pub-
lished the publication would assume
the proportions “of a Cyc or of an

Notaries Public are serious, to say
the least.”

George Baker of New York, refers
to a case in which his client had a
chattel mortgage prepared by a not-
ary public, who neglected to have the
mortgagor sign the instrument. Two
thousand dollars passed hands and
that amount was lost by the victim
of this piece of defective legal service.

F. Irving Hull of Mt. Vernon de-
plores the submerging of lawyers by
notaries public and similar poachers
on the profession, and urges the Bar
to take steps to protect itself,

Edward A. Fay, Treasurer of the
Yonkers Lawyers Association, writes
to express his surprise over the fail-
ure of the New York Bar Association
to endorse legislation tending to elim-
inate the practices of notaries public.
He also refers to the failure to im-
prove conditions by prosecution of
notaries who indulge in the praectices
complained of, due to the difficulty in

atmosphere. It will only open its
throttle to progressive thought when
it has well studied the signals of so-
cial change. And so closes Mr. Mar-
tin: “Put the rulemaking power in
the hands of the courts where it be-
longs and in five years more we will
hear no more of the staticism of
laws.” 5

Published by BrooklynWorks, 1933

g
State Licenses Hundreds
The New York Law Journal in
lengthy editorials on March 20th and
March 22nd, 1930 referred to the
abuses by notaries public and stated
that something must be done to rem-
edy the situation. So great was the

interest aroused in the problem by

caused by D!

‘iﬂ.”.

In spite of this, the state licenses
hundreds of notaries annually, many
of them ignorant or willfully unmind-
ful of their proper functions, plac-
ing in their hands a power which they
have abused to such an extent as to
constitute a public menace.

It seems to me that a false pride
restrains the attorneys from attack-
ing the subject more vigorously. We
should face the facts and the condi-
tions as they exist, and false front
should give way before the realiza-
tion that committees are being formed
and organized daily by the various
Bar groups, for the purpose of dis-
pensing charity to indigent members
of the profession. It would be much
more sound and more fitting if these
same attorneys were protected in the
practice of their profession.

Urges Limited Appointments

And so in conclusion, let me urge
that legislation be passed, limiting
the appointment of notaries public to
duly admitted members of the Bar,
with the exception of banks, steam-
ship companies, and similar business
institutions, in which cases, officers
or employees may be authorized to
acknowledge such papers as are fre-
quently required to be sworn to in the
nusual course of their business.

t

Did You Know
That -~ — 2 8

The state of Ohio holds bowling
to be illegal ?

The law of the state of California
(Ar, IV § 5). But no such | makes it illegal to sell an orange in

a California hotel room?

The city of Seattle has a city ordi-
nance which requires every house-
holder to- set at least two rat traps
daily?

In New Mexico a state law, makes
it unlawful for -any vehicle to be
equipped with any horn or whistle
which does not produce a harmoni-
ous and ear pleasing sound?

The town of Colorado Springs has
an ordinance by which a fine of $300
can be imposed on a-waiter making
an insulting remark to a customer?

In Florida imprisonment is the
punishment for the hiring away of
your neighbor’s cook? '

Here in New York it is unlawful to
descend from a balloon in a para-
chute?

There is a state law in Kansas for-
bidding the flying of a red flag?

In North Carolina a statute de-
clares that twin beds must be at
least 2 feet apart?

California’s state law allows only
a licensed druggist to sell moth
balls?

In Frankfort, Kentucky a mer-
chant may be fined $20 or jailed for
30 days for standing in the door or
beckoning to customers?

An ordinance of Hartford, Conn.,
forbids dramatic readings?

The state legislature of Kansas is
the source of a law in that state re-
quiring public buildings to be pro-
vided with sufficient cuspidors?

The commonwealth of Connecticut

AR T
scheme. When granted it is the de-
termination of the ultimate authority
that the public welfare will be better
served by inflicting less than what the
judgment fixed.” Furthermore, “We
are of opinion that the reasoning of
Burdick v. U. S. 236 U. 8. 79, is not
to be extended to the present case.”
And thus the prisoner’s consent has
nothing to do with the validity of the
pardon.

0ld Stand Repudiated

The stand of the Court is unmis-
takable. The refusal to go into his-
tory and the denial that in our days
a pardon is a private act of grace,
and that it is for the benefit of the
criminal, is a definite repudiation of
the position held by the Court for a
century, which position in turn was
based upon the English precedent of
many centuries. In one fell blow the
whole structure was toppled.

The Supreme Court however abused
its position and’ overstepped its au-
thority. No one denies the right of
the Court to interpret and apply the
provisions of the Constitution, but we
most emphatically deny the right of
the Court to radically alter the mean-
ing of any provision of that funda-
mental law. The framers wisely pro-
vided definite methods for such altera-
tion, and the Supreme Court was not
mentioned in this connection.

Intention Illustrated

Our meaning is probably clear,
But we shall go a little further. In
the Wells case, the Supreme Court
declared that, “when the words ‘to
grant pardons’ were used in the Con-
stitution, they conveyed to the mind
the authority as exercised by the
English crown, or by its representa-
tives in the colonies. At that time
both Englishmen and Americans at-
tached the same meaning to the
word ‘pardon.’ In the convention
which framed the Constitution, no
effort was made to define or change its
meaning, although it was limited in
cases of impeachment. We must then
give the word the same meaning as
prevailed here and in England at the
time it found a place in the Constitu-
tion.” But this is precisely what the
Court in the Perovich case refused to

do. Instead it proceeded to attach a

holds it to be a state offense for a
public clock to indicate daylight
saving time?

The town of Lake Forest, Illinois,
has an ordinance of indaterininate
age requiring that every auto on the
street shall be preceded by a - bi-
cycle?

meaning totally foreign to the word
and thereby altered that provisinn
of the Constitution.

Justice Holmes attempted to bolster
his position by declaring that if a
prisoner could reject a pardon and
did, the President would be required
to permit an execution, which he had
decided ought not to take place. The
Justice however was mistaken insofar
as the President has a further power
at his command, viz the reprieve,
which is essentially different from a
pardon, not being in any sense a for-
giveness, but a mere delay in the

ion of the Th e
the President by the use of this power
which does not require the consent of
the prisoner, may prevent indefinitely,
the execution from taking place.

A final observation to illustrate the
present status of the pardoning power.
A President standing for reelection,
may extend to his political opponent
a pardon for murder, treason, and
other high crimes, thereby imputing
guilt in regard to such acts, to the
candidate, according to the Supreme
Court. The candidate not being able
| to reject the pardon, cannot free him-
self from such imputation, and there-
by may suffer grave personal and
political damage.  Admittedly far-
fetched, it nevertheless serves the
purpose in the present instance.

TSK! TSK!

Detroit, Mich.— Tt looked as if Wil-
liam Van Winkle had solved that.per-
plexing question of what to do with
used safety razor blades—until a
neighbor won an injunction restrain-
ing Van Winkle from using his yard
as a dumping ground for razor blades
and broken bottles.
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(Continued from Page 1)
Gifts—Meretricious Relation
Re Seifert's Estate, 260 N. Y. S. 377.
August 12, 1932.

Respondent, a woman, married the
decedent while her first husband was
living. Decedent, however, entered
the marital relation with full knowl-
edge of the existence of the first mar-
riage and of the first husband. Sub-

T2oknE blished
savings bank accounts in trust for
the respondent, “his wife”. The ad-
ministrator now seeks to recover
these savings bank accounts.

The surrogate held that since no
fraud or undue influence was proved,
the accounts must be adjudged the
property of the respondent. “The
existence of mere relations as between
a donor and donee, in the absence of
proven influence, does not furnish a
basis for the recovery of gifts.”

Replevin—0ivil Practice Act
McLanghlin v. McLaughlin, 260
N. Y. 8. 857. November 18, 1932,

Plaintiff commenced this action in
Teplevin to recover certain securities.
After the sheriff, the proper affidavit
and undertaking having been deliv-
ered to him, had seized the securi-
ties, the appellant served upon the
sheriff a notice of claim of owner-
ship. Plaintiff then moved to make
the appellant a party, which motion
was granted under the authority of
section 192 of the Civil Practice Act.

The Appellate Division, First De-
partment, one justice dissenting, re-
versed the order and denied the mo-
tion. The appellate court held that
section 192 “does not authorize the
bringing in of parties where statutory
provisions are in existence showing a

ive plan to admini: a
remedy such as is shown in article 66
(sec. 1089 et seq.), Civil Practice
Act, which governs an action to re-
eovei a chattel.” Nor is section 193
il . o fruge
o ;;’%k o '"v?ga“x‘l‘{‘
the light of the decisions, authority
for the order.

Moreover, if appellant is joined as a
party to the action, she would lose the
protection of the bond which the
plaintiff was required to furnish (C.
P. A. par. 1108).

Mortgages—Foreclosure

Clinton Trust Company v. 142-144
Joralemon Street Corp., 145 Misc.
475. September 13, 1932,

The mortgage in question covered
an apartment house, “together with,|
all appurtenant fixtures and articles
of personal property belonging to the
owner of said premises now or here-
after attached to or used in connec-
tion with said premises.”

The Supreme Court held that by
virtue of this provision the mortgage
covered coal in the cellar bin at the
time of foreclosure.

NEVER SAY DIE

Although it has been ninety-two
years since an Irish girl of 24 left
her home in Kilkenny and was never
heard from again, Surrogate George
A. Wingate in Brooklyn refused to
declare her presumably dead.

The relatives, who live in Ireland,
informed the court that Mary Feehan
left Ireland in 1840 to take a position
as a servant in India. She never
communicated with her family. De-
claring that if she were alive she
would be about 116 years old, they
asked the court to presume her to be
dead, to enable them to take over her
estate, consisting of the brother’s
legacy.

“No single element of an unexplain-
ed disappearance has been brought to
the attention of the court,” Judge
Wingate said. “The departure from
Ireland was a deliberate and planned
venture, known to her family. The
purpose of her going has been estab-
lished; she left to take up a new
residence thousands of miles away in
India. Apparently Mary Feehan
never wrote to her brothers or sisters
thereafter. There is no indication
that she intended ever to return.”

—The New York Times

Lawyers Fight
Receiverships

(Continued from Page 1)
start anew and make an impartial

* | investigation of the Irving Trust Co.

and the whole question of corporate
receivers in general. He advocated
great caution in condemning the situa-
tion.

Former Judge Panken spoke next
and held that there should be no more
delays and picayune quibblings of the
sort that generally arise when there
are committee investigations. He
forcefully pointed out the fact that
the action of the judges of the South-
ern District in giving all the cases
to the Irving Trust Co. amounts to a
stigmatization of the New York law-
yers as being unfit and untrust-
worthy. He said the proper thing
to do was to immediately draw up
a resolution covering all the points
suggested at this and other meetings
and thus present to the public a con-
sensus of opinion that would denounce
the system of appointing corporations
as receivers and trustees. In re-
sponse to the implied insinuation that
the profession was not to be trusted
in bankruptey proceedings he express-
ed himself as holding the legal pro-
fession in the highest degree of
esteem.

Legislation Proposed

The general tone of the meeting
was one of indignation as is shown
by the repeated demands from mem-
bers on the floor that something be
done to end this “rotten system,” as
they called it. In answer to one mem-
ber’s request that resolutions asking
for legislation on the matter be pro-
posed, it was said that permission has
been given to appeal a case to the
Circuit Court of Appeals to determine
the legality of the Irving Trust Co.’s
appointment.

Another speaker, Samuel Leavitt.
e et
the only dissenting member of the
Committee on Bankruptcy, made a
scorching attack upon that commit-
tee in which he claimed its proposed
resolution was only an attempt to
whitewash the Irving Trust Co. In
an impassioned fashion he stated him-
self as being ready to prove that the
attorneys appointed by the Irving
Trust Co. were under retainers from
that institution. He attempted to
prove by means of statistics and a
chart published by the trust company
that the individual receivers were
just as efficient, if not more so, than
the present standing receiver.

Committees Dormant

The proposals made by Harry Wein-
berger, another member of the New
York County Lawyers Association,
carried the insistence that the only
important question before the meeting
was that of allowing the growth of
corporate receiverships, which, he
claims, will lead to ir: dam-

lheitgstzman, ol.
Law School Unit

Sponsors Affair

The members of the Brooklyn
Law School unit announce that
on March 4th, a dinner and
dance will be given by the
Marine Corps Reserve at the
Navy Yard, Brooklyn. As ac-
commodations can be made for
only two hundred at the dinner,
it is necessary for those inter-
ested to immediately send their
remittances. Subscription price
for both dinner and dance is
$2.50 per couple.

Vehicle Skids;
City Is Sued

Similar to German Case Where-
in City Was Held
R 2kl

3l;"([f"ésﬁls”‘]f)éfihes
Public Nuisance

Cites Prevalent Cases of Law-
ful Businesses Conducted
in Unlawful Manner

PUBLIC RIGHT VIOLATED

In an address recently delivered
over station WBNX and WMSG, Mar-
tin Kraus, Assistant District Attor-
ney of the Bronx, discussed the crime
of public nuisance in relation to
some of the very recent cases in which
he participated. “Our laws guaran-
tee the right of free speech, the right
to worship as we see fit, the right to
express opinions as our consciences
dictate, the right to use or do with
our personal and real property as we
desire,” he said. “Yet to each one of
these guarantees is attached certain
legal restrictions. One of these re-

J

New York City now faces a $50,000
suit for its alleged negligence in pav-
ing a viaduct. The plaintiff, Adolf
Kantor, while driving his automobile
on Riverside Drive Viaduct skidded
on the slippery wooden pavement
blocks and went through the guard
rail, falling seventy-five feet. He al-
leges negligence on the part of the
city for having paved the viaduct
with these wooden blocks and for fail-
ing to have a high enough curb and
a guard rail strong enough to hold
a skidding car. Kantor was south-
bound when the accident occurred.
He claims a traffic light turned red
in front of him and when he applied
his brakes, his car skidded and went
through the guard rail.

A case with facts almost exactly
the same was decided December 27 in
Berlin. An attorney whose automo-
bile skidded on the wet asphalt pave-
ment of that city several months ago
and crashed against another car sued
the municinality. for negligence, Al-
though the case involved damages
amounting to only $19, it took the
court ten months to finally decide the
case. The court held that the city
was responsible for the accident be-
cause the street paving is extremely
slippery when wet.

B

Law Curriculum
At Yale Altered

(Continued from Page 1)

tent of the law curriculum,” stated
the Dean, “is the result of an attempt
to view the law realistically in its

tri is the crime of public nuis-
ance.”
Case Outlined

Detailing what occurred a few
months ago when he prosecuted a case
in Bronx county, the charge being a
public nuisance, he continued:

‘Where the defendant owned a two-
story house in a private residential
district, consisting of other similar
abodes, and rented the basement
thereof as a club-room, with the per-
mission of the Building Department,
he was enjoined from such use when
it was shown that the lessees of the
club-room were so noisy and boister-
ous as to cause annoyance and dis-
comfort to the whole neighborhood.
The club-room was adjudged a public
nuisance, despite the fact that the
Building Department had sanctioned
its existence.

¢
Indifference Cited

Those familiar with a residential
section, he pointed out, will appre-
ciate the nuisance a dance hall or club
may become if conducted without re-
straint or in disregard of the rights
of others. “The defendant was
warned that the manner in which he
permitted the club to be operated seri-
ously disturbed the peace, quiet, re-
pose and comfort of the neighbor-
hood,” continued Mr. Kraus. “He was
absolutely indifferent and took no
steps whatsoever to remedy the situa-
tion. In fact his answer to the people
who complained was that it was his
property; that he could do anything
he liked with it, and that he was
getting rent from the club and in-
tended to get this income irrespective
of the effect upon the neighbors.”

Legality No Shield
The mere fact that the defendant

place in the complex and
social conditions of modern life. Tra-
ditionally, legal study has been the
examination of reported judicial pre-
cedents.”” Dean Clark goes on to
point out that today there is an in-

age in the future,

The present system had a proponent
in Charles H. Tuttle, former United
States Attorney General, who spoke
in favor of the selection of corpora-
tions as receivers and trustees and
pointed out in favor of his opinion
the various abuses that were prev-
alent under the old system. He told
of several suicides that were the re-
sult of investigations by him of shady
practices of individual receivers, and
insisted that such happenings are not
possible with corporate receivers. He
asserted that the Bankruptey Law
would not work efficiently for cases
in which the assets were small, be-
cause the tremendous overhead ex-
penses used up what little money
there was. In addition to this the
creditors themselves did not really
manage estates, in instances where
that was necessary, but left it to
others. He recommended the English
method whereby paid receivers are
maintained who are specially trained
and have experience in the field of
receiverships. He also suggested, as
a temporary measure, that the Ir-
ving Trust Co. be continued in its
capacity until proper legislation can
be enacted to make impossible the
evils that are a part of the present
system of individual receivers.

to the social and

had from the
Building Department to lease a club
room gave him no authority to vio-
late the law. The lawful nature of
the business is no shield for unlawful
acts committed in the conduct of that
business. “The mere fact that the

diti which

legal principles.

One of the research projects that
will be carried out under this new
plan involves the study of the trial
courts in operation with a view to-
ward securing a picture of the actual
practical problems of law administra-
tion. The same viewpoint will be
emphasized in the courses on pro-
cedure.

WILDEBUSH “KEEPS PEACE”

Joseph - Frederick Wildebush has
the novel distinction of being a Jus-
tice of the Peace and a student of
law at the same time. He has re-
cently been appointed Justice of the
Peace of Hoboken, New Jersey, his
home town, and is attending the sec-
ond year class of the Brooklyn Low
School.

Wildebush is a graduate of Colum-
bia University. He is a second lieu-
tenant in 310th Reserve Infantry of
Englewood, New Jersey. The new
Justice of the Peace is now clerking
in the law office of Solomon Gelb.
He is a member of the Reserve Offi-
cers Alumni organization and while
at college he parti d in football

business ducted by the defend

is in itself lawful is not an excuse in
law for the commission of a public
nuisance,” Mr. Marcus stated. “A
lawful business may be conducted in
an unlawful manner.”

The defendant’s answer that own-
ing the property, he could do as he
pleased with it shows an utter disre-
gard for the rights of others. Such
an answer emphasizes his knowledge
of the conditions.

Properly Convicted

“The ever increasing unavoidable
noises which are a part of the every
day life of a large city should not be
augmented by those which are un-
necessary and which are harmful to
the health and comfort of many of
us,” declared Mr. Kraus.

The defendant in this case was
properly convicted of the crime of
letting or permitting to be used a
building or portion of a building,
knowing that it was intended to be
used for permitting or maintaining a
public nuisance. The case was ap-
| pealed to the Appellate Division of
ithe Supreme Court of the State of
New York and the conviction was af-
firmed on December 9th, 1932. The
court, there, properly said that this

and is a capable rifleman.

may be a step in the right
direction.

Tuesday, January 17, 1933

Delaney Chosen
As News Editor

Announcement of the appointment
of Joseph L. Delaney as News Editor
of THE JUSTINIAN was made by Mil-
ton E. Canter, Director of the Pub-

Joseph L. Delaney

lications Department of the Brooklyn
Law School.

Delaney is the son of Transporta-
tion Commissioner and. Mrs. John H.
Delaney of 317 Washington Avenue,
Brooklyn. He attended Marquand
Preparatory School and Brown Uni-
versity where he distinguished him-
self as captain of the Lacrosse Team.
He is a member of Phi Delta Phi Na-
tional Legal Fraternity.

C. P. Printzlien, ’17,
Wins Appointment

Conrad P. Printzlien, who received
his LL. M. degree in 1917, from
Brooklyn Law School, has just been
appointed Federal Probation Of-
ficer of the Eastern District of New
York after resigning as Assistant
United States Attorney. Born in
Germany, Mr. Printzlien came to this
country in his early youth and re-
ceived his education in Manhattan.
Since 1917 he has practiced law in
Brooklyn and has also been very ac-
tive in welfare work in the Bayridge
section. Last November he was the
Republican candidate for Congress in
that district.

Mr. Kraus cited a Court of Appeals
decision, of July 8th, 1930, which said
that a public nuisance is one whereby
a public right or privilege common to
every person in the community is in-
terrupted or interferred with.

Public Nuisance Defined

Judge Cardozo said: “Public nuis-
ance is also the nuisance, committed
in such place and in such, manner
that the aggregation of private in-
juries becomes so great and exten-
sive as to constitute a public annoy-
ance and inconvenience and a wrong
against the community, which may be
properly the subject of a public prose-
cution.”

In concluding Mr. Kraus stated that
although modern contrivances and
inventions are of considerable benefit
to the people and at large,

Cohen Explains
Legal Doctrine

“Realistic Jurisprudence,” as
Strictly American Trend,
Described by Speaker

ORIGIN, HISTORY GIVEN

“Realistic Jurisprudence,” as an
outgrowth of a thoroughly American
legal field, was described by Dr. Felix
Cohen at the New School for Social
Research recently, when he spoke be-
fore a group on “Realistic Jurispru-
dence and the Nature of the Law.”

Continental doctrines and rules of
law have prevailed in the so-called
American field of law throughout the
years, said Dr. Cohen. Until recent-
ly the American Lawyer hasn't had
much success in being able to say “we
have an American theory of law.”
“At present,” the speaker continued,
“there is being nurtured by the more
important judges of the country and
in the various law schools an idea
that may be said to be wholly Ameri-
can. That is the idea of ‘Realistic
Jurisprudence’.”

“A prediction of the way courts
will actually decide cases,” is the
definition of Justice Holmes which
was quoted by Dr. Cohen to explain
the theory. This definition, he said,
is clear and there is only one side
to it, no arguments can thereby arise
over the meaning of the terms. He
cited Blackstone’s definition of law
in comparison: “Law is a rule of civil
conduct prescribed by the supreme
power in the state commanding what
is right and prohibiting what is
wrong.” Going into a discussion of
the definition, the speaker showed the
confusion resulting from this group
of words and pointed out the neces-
sity of a good definition.

Holmes First Exponent

Holmes, according to Cohen, was
probably the first great exponent of
the idea of “Realistic Jurisprudence.”
Judge Pound, is mentioned as a cham-
pion of this same doctrine, closely
following the steps of Holmes. Dr.
Cohen mentioned such Law Schools
as Yale, Harvard and Columbia when
he pointed out the fact that this
theory was gaining wide recognition
throughout the country. More time is
being given to solving the puzzle of
“what the Judge will do in a par-
ticular case” than heretofore. Judge
Hutchinson, one of the many brought
into line with this doctrine has re-
cently declared that law is a gamble
and lawyers are gamblers.

It has been suggested, according to
Dr. Cohen, that the judge be studied
in an analytical manner. He stresses
the point, however, that very little
success has been achieved in this di-
rection. He mentions as the most
beneficial theory put forth in solving
this problem, the “economic determin-
ism” doctrine developed by many
leading attorneys. According to this
doctrine, the judges should be studied
in connection with their economie
connections of the past. It is very
frequently proven, concluded Dr. Co-
hen, that a judge is greatly influenced
by his business relations and it is
worth while studying these relations
when bringing a case before that par-
ticular judge, so that the manner of

yet their use must be so regulated as
not to injure or annoy the comfort,
health, or repose of any considerable
number of people.

“A considerable number of people,”
he explained, “does not necessarily
mean a very great or any particular
number of people.

“The familiar saying, ‘There is no
place like home sweet home,” would be
an empty phrase unless we could
bring to the bar of justice those who
have no regard for the health or
comfort or repose of their fellow-

men.”

pr might be worked out
more beneficially beforehand.

EXTRADITION LAW

(Continued from Page 1)

that a citizen be given the protection
of his own state. This leads to.con-
flict, it is held, where extradition is
demanded by the state where the
crime was committed since.it often
necessitates removing a man from his
own state. An illustration is the
Burns case, which raised the ques-
tion of his right to protection by New
Jersey, the state in which he was a
citizen.
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