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For Judith S. Kaye
Susan N. Herman†

Chief Judge Judith Kaye was a prolific author of
scholarship as well as judicial opinions. I am moved to know that
the Brooklyn Law Review is publishing, posthumously, her last
essay written for publication, and I am honored to have been
invited to take part in this special issue dedicated to Judge Kaye,
whom I knew in a number of different capacities over the years.

Writing a memorial tribute is a bittersweet experience.
Mourning the loss of a great woman is balanced by the positive
aspects of eulogizing: the pleasure of thinking about the life
rather than only the loss of life, and of working to find words to
capture and share what made that life memorable. The pieces
published in this issue help to ensure Judge Kaye’s legacy by
describing some of her many contributions to the development
of the law, and also by remembering who she was as a person:
brilliant yet gracious, generous and wise, down to earth but
somehow regal.

An additional sadness I am sure many of us have
experienced in composing a eulogy is knowing that the person
in question will not get to hear the tribute we have spent so
much time and thought putting into words. If only I could have
said this to her while she was alive, we think, she would have
known what I thought of her and what I will remember.

I find myself in the fortunate position of having been able
to share my tribute with Judge Kaye herself. The Albany Law
Review has kindly allowed our law review to reprint an article I
originally published there, “Portrait of a Judge: Judith S. Kaye,
Dichotomies, and State Constitutional Law.” That article was
based on my speech at the unveiling of Chief Judge Kaye’s
portrait at the New York Court of Appeals in 2011, on her
retirement from the court. Judge Kaye was characteristically
warm and effusive in reacting to my speech on that occasion,
focusing not on my praise of her skill as a judge and writer, not

† Susan N. Herman is a Centennial Professor of Law at Brooklyn Law
School and President of the American Civil Liberties Union. She and Judith Kaye both
earned their B.A.s from Barnard College and their J.D.s from New York University
School of Law.
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on my reminiscences of our interactions, not on my personal
compliments, but on my comments about her championship of
state constitutional law, a subject of great importance to her. So
when Judge Kaye learned that the Albany Law Review was about
to publish “An Interdisciplinary Examination of State Courts,
State Constitutional Law, and State Constitutional Adjudication,”
she suggested that the editors include a version of my speech.

I have in my files a handwritten note I received after that
edition of the law review was published, in which Judge Kaye
thanks me for my contribution and notes, with characteristic
modesty, “Perhaps what most excites me is that you are teaching
at least one class on state constitutions in your basic con law class!”

If you visit the New York Court of Appeals in Albany,
you can see the portrait of Judith Kaye, the first woman on the
court and the first woman on the walls of the court.

Here is my own portrait.
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