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“TERMS LATER” CONTRACTING: BAD
ECONOMICS, BAD MORALS, AND A BAD
IDEA FOR A UNIFORM LAV, JUDGE
EASTERBROOK NOTWITHSTANDING

Roger C. Bern*

INTRODUCTION

“Terms later”! contracting is bad economics, bad morals, and a
bad idea for a uniform law. The Uniform Computer Information
Transactions Act (UCITA) expressly embraces it, as do the
proposed revisions of sections 2-204 and 2-211 of Article 2 of the
Uniform Commercial Code (UCC). The proposed revisions of
section 2-207 of the UCC eliminate the existing statutory
provisions that protect against imposition of adverse “terms later,”
and introduce new provisions that invite courts to give effect to
that contracting stratagem. Judge Frank Easterbrook’s opinion in
ProCD, Inc. v. Zeidenberg® was the first judicial affirmation of the
“terms later” principle that industry groups were vigorously
pressing in the drafting process of UCC Article 2B and that
ultimately came to be the free-standing UCITA. It, for the first
time, gave the appearance of legal legitimacy to that method of
transacting business, and thenceforth provided the “legal” authority

* Roger C. Bern, Professor of Law, Liberty University School of Law. I am
grateful for the excellent work of Bryan D. Smith, who served as my research
assistant while I was teaching at the Thomas Goode Jones School of Law.

! “Terms later” is the shorthand reference used in this article to describe
those terms that a seller first discloses to the buyer after the buyer has ordered
and paid for the goods, and typically after the buyer has been given possession
of the goods by the seller.

2 ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).
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argument for its proponents.” It and its initial progeny, Hill v.
Gateway 2000, Inc.,* however, have been deservedly and widely
criticized,” variously described as a “swashbuckling tour de force

3 See Andre R. Jaglom, Internet Distribution and Other Computer Related
Issues: Current Developments in Liability On-Line, Business Methods Patents
and Software Distribution, Licensing and Copyright Protection Questions, SF74
ALI-AB.A. 727, 752 (2001) (demonstrating ‘“well-reasoned economic
analysis”); Joseph C. Wang, Note, ProCD, Inc. v. Zeidenberg and Article 2B:
Finally, The Validation of Shrink-Wrap Licenses, 16 J. MARSHALL J. COMPUTER
& INFO. L. 439, 456 (1997) (as being a “sound decision”); Carey R. Ramos &
Joseph P. Verdon, Shrinkwrap and Click-On Licenses after ProCD v.
Zeidenberg, COMPUTER LAW., Sept. 1996 at 1 (reflecting a “healthy pragmatism
and appreciation of the commercial realities”); Mary Jo Dively, The Use of
Standard Form Contracts in the Information Industry, 697 PLI/PAT 573, 579
(2002) (as showing a depth of understanding of American commerce and
reasoning that is “illuminating”). Similarly, proponents have been strong in their
efforts to reflect that principle in UCC 2B and the UCITA. See discussion infra
Parts V., VI.

* Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997).

> See, e.g., Jean Braucher, Delayed Disclosure In Consumer E-Commerce
As An Unfair And Deceptive Practice, 46 WAYNE L. REV. 1805 (2000); Michael
H. Dessent, Digital Handshakes in Cyberspace Under E-Sign: “There’s a New
Sheriff in Town!”, 35 U. RICH. L. REV. 943 (2002); Shubha Ghosh, Where’s the
Sense in Hill v. Gateway 2000: Reflections on the Visible Hand of Norm
Creation, 16 TOURO L. REv. 1125 (2000); Robert A. Hillman, “Rolling
Contracts”, 71 FORDHAM L. REv. 743 (2002); Beverly Horsburgh & Andrew
Cappel, Cognition and Common Sense in Contract Law, 16 TOURO L. REV. 1091
(2000); Lenora Ledwon, Common Sense, Contracts, and Law and Literature:
Why Lawyers Should Read Henry James, 16 TOURO L. REV. 1065 (2000); David
McGowan, Legal Implications of Open-Source Software, 2001 U. ILL. L. REV.
241 (2001); John E. Murray, Jr., Contract Theories and the Rise of
Neoformalism, 71 FORDHAM L. REV. 869 (2002); Deborah W. Post, Dismantling
Democracy: Common Sense and the Contract Jurisprudence of Frank
Easterbrook, 16 TOURO L. REv. 1205 (2000); Lawrence M. Solan, The Written
Contract as Safe Harbor for Dishonest Conduct, 77 CHL-KENT L. REV. 87
(2001); Katherine Van Wezel Stone, Rustic Justice: Community and Coercion
Under the Federal Arbitration Act, 77 N.C. L. REv. 931 (1999); Mark A.
French, Note, Hill v. Gateway 2000, Inc., 12 OHIO ST. J. ON Disp. RESOL. 811,
813 (2000); Jody Storm Gale, Note, Service Over the “Net”: Principles of
Contract Law in Conflict, 49 CASE W. RES. L. REvV. 567 (1999); Batya
Goodman, Note, Honey, I Shrink-Wrapped the Consumer: The Shrink-Wrap
Agreement as an Adhesion Contract, 21 CARDOZO L. REV. 319 (1999); Kristin
Johnson Hazelwood, Note, Let The Buyer Beware: The Seventh Circuit’s
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that dangerously misinterprets legislation and precedent,” a “real
howler” that is “dead wrong”’ on its interpretation of section 2-207
of the UCC, a decision that “flies in the face of UCC policy and
precedent,” a “detour from traditional U.C.C. analysis™ “contrary
to public policy,” with analysis that “gets an ‘F’ as a law exam.”"”
ProCD and Hill provided the foundational “legal” authority in
support of “terms later” contracting in the revision process for
Article 2 of the UCC. The purpose of this article is to demonstrate
that Judge Easterbrook’s imposition of the “terms later”
contracting rule in ProCD and Hill was itself devoid of legal,
economic, and moral sanction. Thus his opinions in those cases
provide no legitimate support for other court decisions or for any
uniform law that would validate “terms later” contracting.

Following a brief introduction, Part I of this article critiques
Easterbrook’s purported legal analysis in ProCD and Hill. It
demonstrates that, notwithstanding the cleverness of his opinions
designed to suggest legal support for his “terms later” rule, there is
in fact none. It also explores some jurisprudential implications
suggested by Easterbrook’s ex ante methodology. Part I
demonstrates that notwithstanding Easterbrook’s window dressing
of economics, a rule sanctioning “terms later” contracting
increases information asymmetry, increases transaction costs,
enhances hold-up and opportunistic behavior by vendors, and

Approach to Accept-or-Return Offers, 55 WASH. & LEE L. REV. 1287 (1998);
Jason Kuchmay, Note, ProCD, Inc. v. Zeidenberg: Section 301 Copyright
Preemption of Shrinkwrap Licenses—A Real Bargain for Consumers?, 29 U.
ToL. L. REv. 117 (1997); Christopher L. Pitet, Note, The Problem With “Money
Now, Terms Later”: ProCD, Inc. v. Zeidenberg and the Enforceability of
“Shrinkwrap” Software Licenses, 31 LOoY. L.A. L. REV. 325 (1997).

% Murray, supra note 5, at 905.

" Listserve Comment by Professor Mark Gergen, University of Texas
School of Law, Common Sense and Contracts Symposium: The Gateway Thread
AALS Contracts Listserve, 16 TOURO L. REV. 1147, 1154 (2000).

8 Gale, supra note 5, at 585.

’ Id.

' Listserve Comment by Professor Stewart Macaulay, University of
Wisconsin School of Law, Common Sense and Contracts Symposium: The
Gateway Thread - AALS Contracts Listserv, 16 TOURO L. REV. 1147, 1148
(2000) [hereinafter Macaulay, Common Sense].
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results in inefficiencies and distributional unfairness by
systematically redistributing wealth from consumers to vendors.
Part III demonstrates that a “terms later” contracting rule fails to
protect the reasonable expectations of buyers while at the same
time protecting the unreasonable expectations of vendors, thus
abandoning the only moral justification for courts to enforce
promises. Additionally, it demonstrates that Easterbrook’s “terms
later” rule also abandons the principle of impartial treatment of the
parties (vendors are favored) and abandons achieving justice
between the parties in order to achieve some perceived greater
societal good.

Part IV examines several cases that have followed in lemming-
like fashion ProCD/Hill’s “terms later” rule in both sale of goods
and services settings. Part V addresses the provisions of the
UCITA that reflect the “terms later” contracting rule and traces
some of the history of that uniform law, including the support it
garnered from Easterbrook’s ProCD and Hill opinions and its
ultimate demise. Part VI addresses the proposed revisions of
Article 2 that embrace or invite courts to recognize “terms later”
contracting and demonstrates the impact of Judge Easterbrook’s
ProCD and Hill opinions in the revision process. Part VII
describes the course of action the author proposes with respect to
legislative responses to UCITA and the referenced proposed
revisions of UCC Article 2. Part VIII is a brief jurisprudential
assessment of Easterbrook’s ProCD and Hill opinions and their
broader implications for society.

[. BAD LAW

ProCD confirms the adage that bad seed produces bad fruit.
Both ProCD and its initial bad fruit in the form of Hill continue to
nurture and produce additional bad fruit with respect to contract
formation and the enforcement of “terms later.” Its fruit includes
several cases that follow the distorted legal analysis of UCC and
common law principles exhibited in ProCD/Hill."

" Lozano v. AT&T Wireless, 216 F. Supp. 2d 1071 (C.D. Cal. 2002); I.
Lan Systems, Inc. v. Netscout Serv. Level Corp., 183 F. Supp. 2d 328 (D. Mass
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A. ProCD v. Zeidenberg

ProCD spent millions of dollars creating in CD-ROM format a
comprehensive national directory of residential and business
listings in a product it sold as Select PhoneTM."? That product
included over 95,000,000 residential and commercial listings that
ProCD had obtained from approximately 3,000 publicly available
telephone books.”” Such information (the data) was not
copyrightable,'* but copyright protection attached to the software
component.”” ProCD sought to block the competitive use of the
data by purchasers of Select PhoneTM through a restrictive use
contract, which it styled a “license.”'® 1t did not, however, describe
the competitive restrictions to purchasers prior to their purchase of
the product.'” Rather, it encased the restrictions in shrink-wrapped
boxes containing a user guide and the discs.'"® The user guide
contained the terms of a Single User License Agreement,
prohibiting copying of the data for other than personal use; and the
discs were programmed so that upon installation the purchaser was
alerted that the use of the product and the data was subject to the
Single User License Agreement.”” One of the terms of the
agreement provided that by using the discs and the listings the

2002); Bischoff v. DirecTV, Inc., 180 F. Supp. 2d 1097 (C.D. Cal. 2002);
Peerless Wall & Window Coverings, Inc. v. Synchronics, Inc., 85 F. Supp. 2d
519 (W.D. Pa. 2000); Kaczmarek v. Microsoft Corp., 39 F. Supp. 2d 974 (N.D.
I11. 1999); Westendorf v. Gateway 2000, Inc., 2000 Del. Ch. LEXIS 54 (2000);
1-A Equip. Co. v. Icode, Inc., 2003 Mass. App. Div. 30 (Mass. App. Div. 2003);
Scott v. Bell Atl. Corp., 282 A.D.2d 180 (N.Y. App. Div. 2001); Brower v.
Gateway 2000, Inc. 246 A.D. 2d 246 (N.Y. App. Div. 1998); M.A. Mortenson
Co. v. Timberline Software Corp., 970 P.2d 803 (Wash. App. 1999).

12 ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 644 (W.D. Wis. 1996).

P .

14 Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S.
340 (1991).

5 ProCD, 908 F. Supp. at 647.

"% Id. at 644.

7 1d.

" 1d.

" Id. at 644-45.
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purchaser agreed to be bound by the terms of the license.”’ If the
purchaser did not agree to the terms, he was to promptly return the
discs and the user guide, along with all copies of the software and
listings that had been exported, to the place he had obtained the
product.?!

According to the district court’s findings in ProCD .
Zeidenberg, “[t]he Select PhoneTM box mentions the agreement in
one place in small print . . . . The box does not detail the specific
terms of the license.”” Zeidenberg had purchased an earlier
version of Select Phone at a local retail store and presumably had
observed the screen warnings on that version.”> Some months later
he purchased an updated version with the purpose of downloading
telephone listings from it for use in assembling his own larger
telephone listings database to be marketed through his newly
formed corporation.”* He was aware from the computer screen
warnings that Select PhoneTM was subject to the agreement
contained in the user guide, but disregarded them because he did
not believe the license was binding.> ProCD sought to enjoin that
competitive commercial use, asserting that such use constituted
copyright infringement and breach of the license agreement.”®

0 Id. at 644.

21 ProCD, 908 F. Supp. at 644.

22 Id. at 645. With respect to the size and placement of the notice, one
commentator has stated:

When we look at a ProCD box, Judge Easterbrook’s ‘offer’ becomes

pure fantasy. The notice is printed on the bottom flap of the box,

flanked by a statement in large type that there are 250 million telephone

numbers on 11 CD-Roms and the bar code for the scanner. The notice

is printed in 6-point type in a space 2 3/4th inches by 1 inch.
Stewart Macaulay, Relational Contracts Floating On a Sea of Custom?
Thoughts About the Ideas of lan MacNeil and Lisa Bernstein, 94 Nw. L. REV.
775,779 n.25 (2000) [hereinafter Macaulay, Relational Contracts].

3 ProCD, 908 F. Supp. at 645.

* 1.

®Id

% Id. at 646.
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1. The District Court’s Approach

The district court rejected ProCD’s copyright challenge,
finding use of the software to access the non-copyrighted listings
and then subsequently making copies of the listings without further
use of the ProCD software did not constitute a copyright
infringement.”’ In a well-reasoned opinion resting upon established
principles of statutory and common law, it rejected the breach of
contract challenge, concluding that Zeidenberg and his wholly
owned corporation were not bound by the terms of the license
agreement, access to which they did not have until after purchase
of the product.*®

In particular, the district court, relying upon the express
language of UCC section 2-206 (1), found that Zeidenberg’s
payment for the software constituted acceptance of the retailer’s
offer to sell by placing the software on the shelf, thus forming a
contract at that moment.>° F urther, it found that if the license terms
first disclosed after the purchase were treated as a written
confirmation of the contract, UCC section 2-207 precluded

?7 Id. at 648-50.

** Id. at 650-56. The court refused to treat the knowledge Zeidenberg may
have gained from his use of an earlier version of the program as knowledge of
the restrictive terms for the updated version. It stated:

Like any other parties to a contract, computer users should be given the
opportunity to review the terms to which they will be bound each and
every time they contract. Although not all users will read the terms
anew each time under such circumstances, it does not follow that they
should not be given this opportunity. Defendants cannot be held to the
user agreement included with the second and third copies of Select
PhoneTM they purchased merely because they were aware of the terms
included with the initial version. Each software purchase creates a new
contract. Computer users should be given a fresh opportunity to review
any terms to which those contracts will bind them.
Id. at 654-55.
¥ U.C.C. § 2-206 (1995). Subsection (1)(a) of 2-206 provides: “Unless
otherwise unambiguously indicated by the language or circumstances (a) an
offer to make a contract shall be construed as inviting acceptance in any manner
and by any medium reasonable in the circumstances . . . .”
% ProCD, 908 F. Supp. at 651-52.
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enforcement of such terms,” absent express agreement thereto by
Zeidenberg.”? Alternatively, if the subsequently disclosed license
terms were treated as a proposal for modification of the contract,
UCC section 2-209 precluded their enforcement,”® absent express
agreement thereto by Zeidenberg.™*

The court was reinforced in its conclusion that existing law did
not support ProCD’s “terms later” argument by the fact that the
“terms later” proposition was then being considered in the draft
version of a proposed new UCC section.” It concluded that such
proposal “is evidence that the American Law Institute views
current law as insufficient to guarantee the enforcement of
standard form contracts such as shrinkwrap licenses.”*® Aware of

31 U.C.C. § 2-207 (1995). That section provides:

(1) A definite and reasonable expression of acceptance or a written
confirmation which is sent within a reasonable time operates as an
acceptance even though it states terms additional to or different from
those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms. (2) The
additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract
unless: (a) the offer expressly limits acceptance to the terms of the
offer; (b )they materially alter it; or (c)notification of objection to them

has already been given or is given within a reasonable time after notice

of them is received. (3) Conduct by both parties which recognizes the

existence of a contract is sufficient to establish a contract for sale

although the writings of the parties do not otherwise establish a

contract. In such case the terms of the particular contract consist of

those terms on which the writings of the parties agree, together with
any supplementary terms incorporated under any other provisions of
this act.

1d.

32 ProCD, 908 F. Supp. at 652-55.

3 U.C.C. § 2-209 (1995). That section provides in relevant part: “(1) An
agreement modifying a contract within this title needs no consideration to be
binding.” Id.

3* ProCD, 908 F. Supp. at 652-55.

* Id. at 655. The draft of proposed section 2-2203 would make shrink-wrap
licenses with “terms later” enforceable, i.e., that the buyer would be bound by
such “terms later” if it failed to reject them by returning the goods. /d.

Id.
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industry efforts to obtain legislation making “terms later” binding
on purchasers, the district court nevertheless thoughtfully and
faithfully applied the existing statutory and common law rules
precluding such imposition.

2. Judge Easterbrook’s Approach on Appeal

Enter Judge Easterbrook who, with a disingenuous and less
than intellectually honest opinion, deftly discarded clear statutory
language and foundational common law principles and created in
their place, virtually out of whole cloth, a new doctrine of contract
formation.”” Writing for a panel of the Seventh Circuit, Judge
Easterbrook concluded that no contract had been formed when
Zeidenberg selected the box of software from the shelf of the
retailer, paid for it, and left the store with it.*® Rather, the contract
was formed only after Zeidenberg used the software after seeing
the screen message referencing the licensing agreement, signaling
his agreement to ProCD’s restrictive terms.*’

How could Easterbrook conclude that no contract was formed
until then? Under UCC section 2-206(1)(a), adopted in
Wisconsin,” the jurisdiction whose law governed the case,
“[u]nless otherwise unambiguously indicated by the language or
circumstances . . . an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medium reasonable
in the circumstances.”"' Pre-Code Wisconsin case authority cited
by the district court held that a sales contract results when the
customer pays the purchase price and departs the store with the
item.* Just as other courts that dealt with contract formation issues

*7 ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).

* Id. at 1453-53.

¥ 1d

40 Wis. STAT. § 402.206 (1)(a) (1977).

1 U.CC. § 2-206(1)(a) (1995). “Unless otherwise unambiguously
indicated by the language or circumstances (a) an offer to make a contract shall
be construed as inviting acceptance in any manner and by any medium
reasonable in the circumstances.” Id.

42 See Peeters v. State, 142 N.W. 181 (Wis. 1913).
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in the context of retail store sales off the shelf,43 the district court
held that the retailer’s placing the product on the store shelf
constituted an offer.* It also found that Zeidenberg had accepted
ProCD’s offer to sell in a reasonable manner at the moment he
purchased the product by exchanging money for the program.*
Yet, for Easterbrook, the answer was easy. As to the authorities
upon which the district court relied, he patronizingly observed,
“[i]n Wisconsin, as elsewhere, a contract includes only the terms
on which the parties have agreed.”*® One cannot agree to hidden
terms, the judge concluded.”’ So far, so good, except that one of
the terms to which Zeidenberg agreed by purchasing the software
was that the transaction was subject to a license.*® Such a statement
merely begs the legal question raised: whether Zeidenberg could
have agreed to terms not available to him prior to his purchase.
Easterbrook solved this question to his satisfaction with a
rhetorical question of his own: but why would Wisconsin want to

® See, e.g., Barker v. Allied Supermarket, 596 P.2d 870 (Okla. 1979), and
cases cited therein. The “exploding bottle” cases presented a real dilemma if the
purchaser were treated as the offeror in response to the retailer’s invitation by
placing the goods on display. That is because in the event the customer were
injured by an exploding bottle prior to forming a contract based on his offer to
buy and the retailer’s acceptance by taking payment, the injured customer could
have no breach of warranty claim. But for trying to avoid that dilemma, courts
would probably continue to have applied the common law presumption that
display of goods for sale was merely an invitation to the customer to make the
offer by tendering payment. Had that common law presumption been applied
here, Zeidenberg would have made the offer to purchase and the retailer would
have accepted by taking his money and delivering the software. Viewed in that
way, it is clear that Zeidenberg’s offer was not one to purchase for only limited,
noncommercial use.

* ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 652 (W.D. Wis. 1996).

* Id. Additionally, it found payment for the program constituted conduct
sufficient to create a contract under UCC § 2-204(1) that provides “[a] contract
for the sale of goods may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the existence of such a
contract.” Id.

4 ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1450 (7th Cir. 1996).

7 ProCD, 908 F. Supp. at 645.

* ProCD, 86 F.3d at 1450 (emphasis added).
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“fetter the parties’ choice™ with respect to the way in which an
offeror could bind the offeree to terms that the offeror wanted? For
Easterbrook, the implicit self-evident answer is that surely
Wisconsin would not want to insist that a seller actually disclose
the terms of sale to the purchaser prior to payment. Interestingly,
he phrases his question in terms of the “parties’ choice,” but one
would be hard-pressed to assume that offerees would ever want to
be bound by terms they could not know of until after they parted
with their money.

a. Purported Common Sense Argument

Easterbrook purports to offer support, but not legal authority,
for his assumed negative answer to his rhetorical question. His first
rationale is the supposedly common sense one, that “[v]endors can
put the entire terms of a contract on the outside of a box only by
using microscopic type, removing other information that buyers
might find more useful (such as what the software does, and on
which computers it works), or both.”*® Common sense, however,
in fact suggests that the difficulty he describes is overstated,
certainly with respect to the restrictive use term at issue in the
case.”’ Short phrases conveying the restrictive use limitation such

¥ Id. at 1450-51. Additionally, it is apparent that the court is not really
interested in what Wisconsin courts would do in this setting. One commentator
has observed:

Over the last two decades, the Seventh Circuit’s reading of Wisconsin
statutes and cases has been funny or sad, depending on your point of
view. As was true in the ProCD case, that court often embarks on a
frolic of its own rather than attempting to do what a Wisconsin court
would do.

Macaulay, Relational Contracts, supra note 22, at 781 n.36. (citation omitted).

% ProCD, 86 F.3d at 1451. Easterbrook elaborates on the assumed
difficulty by noting, “The ‘Read Me’ file included with most software,
describing system requirements and potential incompatibilities, may be
equivalent to ten pages of type; warranties and license restrictions take still more
space.” Id.

> Because of Judge Easterbrook’s commitment to a law and economics ex
ante perspective, however, the facts that actually frame the issue of the case are
of but limited significance. See infra notes 59-61 and accompanying text.
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as “FOR NONCOMMERCIAL USE ONLY,” or “NO
DUPLICATION PERMITTED” come to mind. Surely such a

phrase could prominently be displayed in large type without
difficulty.

b. Purported Legal Authority

Easterbrook attempts to create the impression that there is solid
legal support for his common sense “terms later” position when in
fact there i1s none. This is the first of a series of
mischaracterizations and distortions of law by which he seeks to
provide the appearance of legal legitimacy for his opinion. He
states:

Notice on the outside, terms on the inside, and a right to
return the software for a refund if the terms are
unacceptable (a right that the license expressly extends),
may be a means of doing business valuable to buyers and
sellers alike. See E. Allan Farnsworth, 1 Farnsworth on
Contracts § 4.26 (1990); Restatement (2d) of Contracts §
211 comment a (1981) (“Standardization of agreements
serves many of the same functions as standardization of
goods and services; both are essential to a system of mass
production and distribution. Scarce and costly time and
skill can be devoted to a class of transactions rather than
the details of individual transactions.”).>

The references to the Farnsworth treatise and Second
Restatement do not support the proposition for which they are
cited. It is true that section 4.26 of the Farnsworth treatise is
entitled “Standardized Agreements,” and a sentence in that section
does state, “[a]s with goods, standardization and mass production
contracts may serve the interest of both parties.”> Note, however,
that the proposition for which Judge Easterbrook cited the
Farnsworth treatise was not merely that standard form contracts
may be a means of doing business valuable to buyers and sellers

2 ProCD, 86 F.3d at 1451.
33 E. ALLAN FARNSWORTH, | FARNSWORTH ON CONTRACTS § 4.26, at 479
(2d ed. 1990).
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alike. Rather, the proposition Easterbrook stated was, “/n/otice on
the outside, terms on the inside, and the right to return . . . if the
terms are unacceptable ... may be a means of doing business
valuable to buyers and sellers alike.”* Patently, section 4.26 of the
Farnsworth treatise does not directly state or clearly support Judge
Easterbrook’s “terms later” proposition. Actually, the portion of
section 4.26 of the Farnsworth treatise that addresses the
effectiveness of terms of an offer of which the offeree had no
actual awareness at the time he accepted supports a contrary
proposition: that such terms are not part of the offer. It states:

A second judicial technique in dealing with standard
forms is to refuse to hold a party to a term on the ground
that, although the writing may plainly have been an offer,
the term was not one that an uninitiated reader ought
reasonably to have understood to be a part of that offer.
This result is especially easy to reach if the term is on the
reverse side of the form and the reference, if any, to terms
on the reverse side is itself in fine print or otherwise
inadequate. In the colorful language of the Supreme Court
of Pennsylvania:

One of the most hateful acts of the ill-famed Roman
tyrant Caligula was that of having the laws inscribed
upon pillars so high that the people could not read
them. Although the warrant of attorney [on the back of]
the numerous sheets of the contract at bar was within
the vision of the defendant, it was placed as to be
completely beyond her contemplation of its purport. . . .

The same reasoning has been used where the term was in
a separate document, not attached to the signed writing but
incorporated by a reference regarded by the court as
insufficient. The size of the type and other factors affecting
legibility of both the reference and the term itself play an
important part in determining whether such a term is part of

> ProCD, 86 F.3d at 1451 (emphasis added).
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the contract.”

If the Farnsworth treatise concludes that terms physically, but not
realistically, available to the offeree for his inspection prior to
acceptance are not part of the offer, then a fortiori terms that are
not available at all for inspection prior to acceptance cannot be part
of the offer.

The same deficiencies infect Easterbrook’s citation to
Restatement (Second) of Contracts as though it supported the
“terms later” proposition. The particular comment does address the
utility of standardization, but does not at all address Easterbrook’s
novel “terms later” proposition. Furthermore, the entire thrust of
section 211 of Restatement (Second) of Contracts is antithetical to
the proposition.”® That section addresses whether standardized
terms of an offer that are actually available for inspection to the
offeree prior to acceptance are part of the offer and thus part of the
agreement resulting from the offeree’s acceptance. Significantly,
section 211(3) states, “[w]here the other party has reason to believe
that the party manifesting such assent would not do so if he knew
that the writing contained a particular term, the term is not part of
the agreement.”’

Section 211 stands for the proposition that a term that is
physically, but not realistically, available to the offeree prior to his
apparent manifestation of assent is not part of the agreement where

> FARNSWORTH, supra note 53, § 4.26, at 483-84 (citations omitted).
% RESTATEMENT (SECOND) OF CONTRACTS § 211 (1981).
7 Id. (emphasis added). Comment f. to section 211 explains:

Although customers typically adhere to standardized agreements and
are bound by them without even appearing to know the standardized
terms in detail, they are not bound to unknown terms which are beyond
the range of reasonable expectation . . . . [A] party who adheres to the
other party’s standard terms does not assent to a term if the other party
has reason to believe that the adhering party would not have accepted
the agreement if he had known that it contained the particular term . . . .
Reason to believe may be inferred from the fact that the term is bizarre
or oppressive, from the fact that it eviscerates the non-standard terms
explicitly agreed to, or from the fact that it eliminates the dominant
purpose of the transaction. The inference is reinforced if the adhering
party never had an opportunity to read the term . . . .

Id. at § 211(3) cmt. f (emphasis added).
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the offeror has reason to believe that the offeree would not have
assented if he knew that the writing contained such a term. Thus, a
fortiori it does not directly state or clearly support Judge
Easterbrook’s “terms later” proposition under which a party who
could have no knowledge of a term prior to his manifestation of
assent is bound by it.

Judge Easterbrook’s intellectually dishonest citation to the
Farnsworth treatise and Restatement (Second) Contracts as though
each supported his “terms later” proposition brings to mind the rule
regarding when non-disclosure is equivalent to an assertion, and
thus a misrepresentation:

A person’s non-disclosure of a fact known to him is
equivalent to an assertion that the fact does not exist. .. :
(a) where the person knows that disclosure of the fact is
necessary to prevent some previous assertion from being a
misrepresentation or from being fraudulent or material.”®

c¢. Law and Economics and the ex ante Perspective

Easterbrook’s next line of purported legal support for his
“terms later” proposition illustrates the law and economics ex ante
perspective of decision-making that he brings to his judicial
process.” That perspective liberates him from the facts of the case,

% RESTATEMENT (SECOND) OF CONTRACTS § 160 (a) (1981) Comment a.
provides that “[a party] may not, of course, tell half-truths and his assertion of
only some of the facts without the inclusion of such additional matters as he
knows or believes to be necessary to prevent it from being misleading is itself a
misrepresentation.” Id. at § 160 cmt. a (emphasis added).

% Anthony 1. Ogus, Law-and-Economics from the Perspective of Law, in 2
THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 486-91 (Peter
Newman ed. 1998). Therein the author notes:

Legal doctrine is shaped by judges resolving disputes in a selection of

cases, in relation normally to events that have already occurred. The ex

post appraisal will often lead them to search for ‘just’ outcomes to the
individual dispute, subordinating to that any concern for the ex ante
impact of the ruling on future behavior. In Anglo-Saxon legal systems

this tendency is enhanced by the adversarial culture inherent in the

judicial process. In contrast, law and economics adopts a predominantly

ex ante perspective, predicting the impact of a ruling, or of some
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which are little more than a springboard for his law and economics
analysis.®® Furthermore, it invites his speculation about the impact
of his decision on possible future transactions by people other than
the parties and even upon people who may not be in the affected
business.®' Easterbrook’s framework of the case allows him to
reference for support other contracting transactions in the purchase

alternative to it, on aggregate social behavior. Moreover, because the
data are not limited to those that relate to the legal claim brought in the
individual case, the analysis can potentially take account of a broader
range of economic variables.

1d. at 487. See also Frank H. Easterbrook, The Court and the Economic System,
98 HARV. L. REV. 4 (1984) Easterbrook praises the ex ante perspective, noting,

The first line of inquiry, then, is whether the Justices take an ex ante or
an ex post perspective in analyzing issues. Which they take will
depend, in part, on the extent to which they appreciate how the
economic system creates new gains and losses; those who lack this
appreciation will favor ‘fair’ treatment [or other ex post arguments] of
the parties.

1d.
% For Easterbrook, one might more appropriately, but less graciously,
describe them as “mere fodder,” in light of his previously expressed view

toward the significance of the parties to a case. See Easterbrook, supra note 59,
at 10-12.

Fairness arguments are ex post arguments. . .. The degree to which
fairness or other ex post arguments dominate in legal decisionmaking
[sic] is directly related to the court’s assumptions about the nature of
the economic system. Judges who see economic transactions as zero-
sum games are likely to favor ‘fair’ divisions of the gains and
losses . . .. Yet if legal rules can create larger gains . . . the claim from
fairness [or other ex post arguments] becomes weaker. The judge will
pay less attention to today’s unfortunates and more attention to the
effects of the rules.

Id. at 11 (emphasis added).
6! Easterbrook, supra note 59, at 12.
The people who might be affected by the rules are not before the court
and may not even be in the affected business (yet). The interests of
prospective consumers and producers are diffuse, too much so for any
one person or group to participate in the litigation. The judge is the
representative of these future interests.

1d.
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of insurance, airline tickets, theater tickets, radios, and drugs.62 He
states, “Transactions in which the exchange of money precedes the
communication of detailed terms are common.”® Rather than
citing legal authority confirming that purchasers in such other
settings are bound by terms not disclosed or knowable to them
prior to paying for the service or product, he merely invites the
reader to “consider”® various hypothetical illustrative transactions,
apparently assuming that the self-evident resolution in each
illustration will confirm for the reader that Judge Easterbrook’s
“terms later” proposition is a long-standing, accepted contract
practice.

The particular illustrations that he invites the reader to consider
raise other difficulties that undermine the appropriateness of any
analogy he seeks to make. As has been noted elsewhere, insurance
and airline tickets “are examples of regulated industries, not
dependent on market discipline to prevent unfairness.”® In an
apparent effort to cause the reader to believe that his airline ticket
illustration reflects the existence of actual legal authority
supporting his “terms later” proposition, Judge Easterbrook cites
two cases,’® neither of which dealt with the imposition of “terms

62 ProCD v. Zeidenberg, 86 F.3d 1447, 1451 (7th Cir. 1996).
63
Id.

6 “Consider the purchase of insurance. . .. Or consider the purchase of an
airline ticket. . . . Just so with a ticket to a concert. . . . Consumer goods work the
same way. ...” Id.

% Braucher, supra note 5, at 1823-24.

Easterbrook claimed that delayed disclosure is a long-standing,
accepted contract practice, citing insurance and airline tickets as
examples. But these are examples of regulated industries, not
dependent on market discipline to prevent unfairness. In the case of
insurance, regulators typically have the responsibility of reviewing and
approving policy terms. In addition, often state law provides for a
required disclosure form setting forth key policy terms. In the case of
airline tickets, most of the material in the ticket is dictated by U.S.
Department of Transportation regulations requiring waivers of liability
limits provided for in the Warsaw Convention, and by federal
regulations dealing with overbooking and liability for baggage loss.

Id. (citations omitted).
% ProCD, 86 F.3d at 1451. “To use the ticket is to accept the terms, even
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later.” In Carnival Cruise, the Court expressly noted:

[W]e do not address the question whether respondents had
sufficient notice of the forum clause before entering the
contract for passage. Respondents essentially have
conceded that they had notice of the forum-selection
provision . ... Additionally, the Court of Appeals
evaluated the enforceability of the forum clause under the
assumption, although “doubtful,” that respondents could be
deemed to have had knowledge of the clause.®’

In Vimar Seguros y Reaseguros, the disputed clause appeared
in a standard form bill of lading, and no suggestion was made in
the opinion that the party opposing its enforceability was unaware
of its terms prior to entering into the contract of carriage.®® Thus
neither case directly states or clearly supports Easterbrook’s “terms
later” rule of law.

When it comes to his concert illustration,® his conclusion that
what is written on the back of a theater ticket stub is a contractual
term binding on the patron is contrary to hornbook law.”® At this

terms that in retrospect are disadvantageous. See Carnival Cruise Lines, Inc. v.
Shute, 499 U.S. 585 ... (1991); see also Vimar Seguros y Reaseguros, S.A. v.
M/V Sky Reefer, 515 U.S. 528 ... (1995) (bills of lading).” Id.

7 Carnival Cruise Lines, Inc., 499 U.S. at 590 (emphasis added).

% Vimar Seguros y Reaseguros, 515 U.S. at 528.

® ProCD, 86 F.3d at 1451.

Just so with a ticket to a concert. The back of the ticket states that the
patron promises not to record the concert; to attend is to agree. A
theater that detects a violation will confiscate the tape and escort the
violator to the exit. One could arrange things so that every concertgoer
signs this promise before forking over the money, but that cumbersome
way of doing things not only would lengthen queues and raise prices
but also would scotch the sale of tickets by phone or electronic data
service.

1d.
" E. ALLAN FARNSWORTH, CONTRACTS § 4.26, at 298 (3rd ed. 1999).

One of these techniques [for dealing with standardized terms] is to
refuse to hold a party to a writing on the ground that it was not of a type
that would reasonably appear to the recipient to contain the terms of a
proposed contract. Even under the objective theory, it can be reasoned
that such a writing is not an offer at all. As a New York court said of a
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point in Easterbrook’s rationale one begins to sense that there is no
legal support for his “terms later” conclusion, but only a pretense
of legal support premised on speculation drawn from non-
analogous illustrations.

The consumer goods illustrations that he suggests support his
“terms later” proposition are likewise inapposite. In neither of his
illustrations does a term on the inside of the box diminish the
contractual rights of the purchaser that would normally flow from
his purchase of the goods. In his radio illustration, the radio is
purchased from a retailer and the term in the sealed box is a
manufacturer’s warranty term.’”’ In his packaged drugs illustration,
the drugs are purchased from a retailer and the sealed box contains

claim check given to a patron by a railroad’s parcel checking service,
“In the mind of the bailor the little piece of cardboard . . . did not arise
to the dignity of a contract by which he agreed that in the event of the
loss of the parcel, even through the negligence of the bailee itself, he
would accept therefore a sum which perhaps would be but a small

fraction of its actual value.” . ... The argument that the writing is not
an offer is particularly compelling with respect to tickets, passes, and
stubs . . ..

1d. (citations omitted) (emphasis added). See also RESTATEMENT (SECOND) OF
CONTRACTS § 211 cmt. d (1981):

Non-contractual documents. The same document may serve both
contractual and other purposes, and a party may assent to it for other
purposes without understanding that it embodies contract terms. . . .
[Blaggage checks or automobile parking lot tickets may appear to be
mere identification tokens, and a party who without knowledge or
reason to know that the token purports to be a contract is then not
bound by terms printed on the token.

1d.
" ProCD, 86 F.3d at 1451.

Consumer goods work the same way. Someone who wants to buy a
radio set visits a store, pays, and walks out with a box. Inside the box is
a leaflet containing some terms, the most important of which usually is
the warranty, read for the first time in the comfort of home. By
Zeidenberg’s lights, the warranty in the box is irrelevant; every
consumer gets the standard warranty implied by the UCC in the event
the contract is silent; yet so far as we are aware no state disregards
warranties furnished with consumer products.

1d.
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information provided by the manufacturer that describes drug
interactions, contraindications, and other vital information.” As
noted elsewhere, “in ... indirect marketing, the manufacturer is
not in privity of contract with the buyer. A third-party
manufacturer’s warranty can only add to the deal offered by the
seller, not take away. Manufacturers’ warranties [required by
governmental regulations regarding disclosure and substantive
requirements] are not typically products of contract....””
Likewise, in the drug illustration the manufacturer is not in privity
with the consumer, and the manufacturer’s disclosure of drug
interactions, contraindications, and other vital information is
supplied because it is mandated by federal regulation for the
protection of consumers.’

According to Easterbrook, unless his “terms later” proposition
was adopted, the buyers in each instance could gain no benefit
against the manufacturer from such terms because they would not
be part of the contract, i.e., the contract between the consumer and
the retailer. That invited conclusion is erroneous. Only by sheer
force of assertion can illustrations of transactions in which
consumers gain benefits as a result of governmentally mandated
terms be analogized to a transaction in which a seller seeks to
reduce the benefits to the consumer after making the purchase.

Easterbrook’s final analogies bear at least some resemblance to
the facts in the case in that they at least deal with software sales.
The resemblance, however, goes no further than that, and

LA

Drugs come with a list of ingredients on the outside and an elaborate
package insert on the inside. The package insert describes drug
interactions, contraindications, and other vital information—but, if
Zeidenberg is right, the purchaser need not read the package insert,
because it is not part of the contract.

Id. The illustration noticeably understates the nature of the information typically
found on the on the outside of the box, probably to make the contents on the
inside appear to be more of a surprise. But even taking the unrealistic facts at
face value, the illustration does not support Judge Easterbrook’s “terms later”
proposition.

3 Braucher, supra note 5, at 1824-25 (emphasis added).

" FDA Labeling Requirements for Over-the-Counter Drugs, 21 C.F.R. §
201.66, pt. 201, subpt. C (2003).
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apparently, his law and economics ex ante analysis requires no
more.”” Here, he analogizes hypothetical software sales
transactions that bear little resemblance to the context of the case
at hand, other than that they involve sales of software. His
hypothetical sales transactions arise in the context of purchasers
placing orders by phone or over the Internet,”® even though such
contexts are unhampered by physical box size limitation, the very
limitation upon which his first rationale was based. His
hypothetical software transactions do not explicitly state that the
seller’s terms were not disclosed until after the purchaser had
parted with his money and the goods were delivered.”” For these
terms to have relevance as an analogy he necessarily makes an
additional assumption. Such supposition, however, would not be
warranted by the actual practice of sellers selling software over the
Internet.”® But perhaps this supposition would not even be
necessary for Easterbrook to think the analogy instructive or at
least useful to support an additional rationale for “terms later.”
Perhaps under an ex ante analysis, the larger context of software
sales generally and the convenience for sellers in operating their
businesses is the more significant consideration and is sufficient to
make the hypotheticals relevant.

Furthermore, the software hypotheticals Easterbrook uses to
suggest that precluding sellers from a “terms later” practice would

" Easterbrook, supra note 59.
® ProCD, 86 F.3d at 1451-52.

[Clonsider the software industry itself. Only a minority of sales take
place over the counter, where there are boxes to peruse. A customer
may place an order by phone in response to a line item in a catalog or a
review in a magazine. Much software is ordered over the Internet by
purchasers who have never seen a box. Increasingly software arrives by
wire. There is no box; there is only a stream of electrons, a collection of
information that includes data, an application program, instructions,
many limitations . . . .
1d.

7 1.

" Jerry C. Liu, Robert J. O’Connell & W. Scott Petty, Electronic
Commerce: Using Clickwrap Agreements, 15 NO. 12 COMPUTER LAWYER 10,
14 (1998); Jennifer Femminella, Note, Online Terms and Conditions
Agreements: Bound by the Web, 2003 ST. JOHNS J. OF LEG. 87, 95-100.
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“drive prices through the ceiling or return transactions to the horse-
and-buggy age”” bear no resemblance to the issues in ProCD or to
the reality of Internet selling. Certainly there is nothing inherent in
the Internet sales transaction that precludes the seller’s disclosure
of limited warranty or exclusion of consequential damages terms
prior to taking the purchaser’s money. After all, this is the
“information age” and Internet sellers can and do make such pre-
purchase disclosure on a regular basis.*

When one sorts through all the verbiage, Easterbrook provides
no legal authority for his conclusion that the express provisions of
UCC section 2-206 governing offer-acceptance contract formation
are not controlling in this case. He does not even suggest that the
unusual manner of acceptance described in the sealed shrink-wrap,
unknowable to the buyer prior to purchase, “unambiguously
indicated” that the offer did not invite acceptance in any manner
reasonable under the circumstances, i.e., as by paying the retail
seller the purchase price. His refusal to abide by the statute
conceivably reflects his understanding of the role of the judiciary
described in his writings.” As he once observed, “[jJudges
question the acts of the other branches and on occasion do
otherwise than these rules command. The judge refuses to abide by
a statute because he believes that some higher law requires this.”**
The higher law in this instance appears to be his perception of the
appropriate balance between optimal creation and optimal use of
information based on his assessment from a policy-making ex ante

" ProCD, 86 F.3d at 1452. The particular terms in his hypothetical
transaction are those of a limited warranty and an exclusion of liability for
consequential damages. The conclusion that Easterbrook invites the reader to
draw is that an Internet seller would be unable to protect against exposure for
breach of a broad implied warranty and consequential damages if he could not
bind the purchaser to his limited warranty and preclusion of consequential
damages that were not disclosed until after the purchase. But that is not true as
the practice of Internet sellers is to disclose such terms prior to the purchase
confirms.

80 See Liu, O’Connell & Petty, supra note 78.

8! Frank H. Easterbrook, What’s So Special About Judges?, 61 U. COL. L.
REV. 773 (1990).

82 Id. at 777 (emphasis added).



BERNMACRO2.DOC 4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING 663
perspective.®
d. Purported Distinguishing of Statute and Precedent

Easterbrook employs a different approach to the statutory
prescriptions of UCC section 2-207,* a section that would appear
to be an insurmountable hurdle to his “terms later” proposition.
Rather than merely refusing to abide by the prescriptions of section
2-207 because they are not practical in this setting, Easterbrook

8 Easterbrook, supra note 59, at 23.

Problems involving intellectual property present the dichotomy
between ex post and ex ante perspectives especially starkly. Once
someone has created information, the cost of using the information is
small. The information may be used without being used up....
Because the marginal cost of using information is small or even zero,
there is a strong case for establishing a system of legal rules that makes
the information freely available . . . . Yet from an ex anfe perspective it
is necessary to compensate the programmer. Even if a few people
would write computer programs just for the challenge (or for their own
use), they would not make those programs available to the rest of us
without the promise of compensation. Without a doubt thousands of
people write programs only because of the prospect of reward. Those
who write increase their productivity as the prospect of reward
increases. The lower the rewards, the fewer programs there will be and
the poorer will be the quality of each existing program; it takes a lot of
time to perfect a program, and again the prospect of reward will
influence how much time the programmer invests. The problem is that
if you allow the author to collect a royalty for the effort, you create a
loss by discouraging use. Higher royalties (up to the monopoly level)
yield more and better programs at the same time as they yield less
effective use of programs once the programs exist. The incentives that
yield optimal creation will prevent optimal use, and the reverse. There
is no neat solution to this problem. ... It is hard to understate the
importance of the way the Supreme Court chooses to deal with the
difficult choices that influence optimal creation versus optimal use of
information. An ex post perspective that always favors free use of
information inevitably leaves us with too little; an ex ante perspective
that recognizes the difficulties of choice is more likely to be beneficial.

Id. at 21-23.

¥ U.C.C. § 2-207 (1995). See supra note 31 (setting forth the statute in
full).
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summarily disposes of them in another fashion.

He asserts that section 2-207 is “irrelevant,” because “[o]ur
case has only one form,”® and he purports, in a transparently
disingenuous fashion, to distinguish the relevant section 2-207
precedent which was directly contrary to his “terms later”
proposition.®

As written and uniformly construed prior to Easterbrook’s
ProCD opinion, section 2-207 provides the controlling law with
respect to treatment of additional terms that are first disclosed after
a contract has been formed.” Pursuant to that section additional
written terms appearing in confirmation of a contract previously
made are “to be construed as proposals for addition to the
contract.”® In a contract “between merchants” such additional
terms will become part of the contract unless either the offer had

8 ProCD, 86 F.3d at 1452. “Our case has only one form; UCC § 2-207 is
irrelevant.” Id.
8 4 Easterbrook asserts:

[O]nly three cases (other than ours) touch on the subject, and none
directly addresses it. See Step-Saver Data Systems, Inc. v. Wyse
Technology; Vault Corp. v. Quaid Software Ltd.; Arizona Retail
Systems, Inc. v. Software Link, Inc. As their titles suggest, these are
not consumer transactions. Step-Saver is a battle-of-the-forms case, in
which the parties exchange incompatible forms and a court must decide
which prevails. ... Our case has only one form; UCC § 2-207 is
irrelevant. Vault holds that Louisiana’s special shrinkwrap-license
statute is preempted by federal law, a question to which we return. And
Arizona Retail Systems did not reach the question, because the court
found that the buyer knew the terms of the license before purchasing
the software.

Id. (citations omitted). See infra notes 104-17 and accompanying text
(discussing those cases and rebutting Easterbrook’s effort to distinguish them).

. U.C.C. § 2-207(2) (1995). See, e.g., Step-Saver Data Systems, Inc. v.
Wyse Technology, 939 F.2d 91 (3d Cir. 1991); Dorton v. Collins & Aikman
Corp., 453 F.2d 1161 (6th Cir. 1972); Arizona Retail Systems, Inc. v. Software
Link, Inc. 831 F. Supp. 759 (D. Ariz. 1993); Winter Panel Corp. v. Reichhold
Chems., Inc., 823 F. Supp. 963 (D. Mass. 1993); Olefins Trading, Inc. v. Han
Yang Chem. Corp., 813 F. Supp. 310 (D. N.J. 1993); Glyptal, Inc. v. Engelhard
Corp., 801 F. Supp. 887(D. Mass. 1992). See also Mark A. Lemley, Intellectual
Property and Shrinkwrap Licenses, 68 S. CAL. L. REV. 1239, 1249-52 (1995).

¥ U.C.C. § 2-207 (2) (1995).



BERNMACRO2.DOC 4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING 665

expressly limited acceptance to the terms of the offer, the
additional terms materially alter the contract previously made, or
they are timely objected to or have previously been objected to.” If
the contract is not one “between merchants,” the additional terms
are mere proposals for addition and like any other offer to modify a
contract, are not effective unless expressly agreed to by the other
party.”’ Under a fair reading of the facts and law, which the district
court adopted, the contract was formed when Zeidenberg
purchased the software at the store.”’ The terms that were
accessible only thereafter were merely proposals for addition to the
contract previously formed and did not become a part of the
contract unless they were expressly agreed to, which they were
not.”

Easterbrook’s cavalier treatment of both the statute and
precedent has been roundly and rightly criticized.”” Professor
Gergen states, “[t]here is one real howler in [ProCD and Hill|—
they say that 2-207 applies only when there are two forms. This is
Just dead wrong.”®* Professor Hillman is unequivocal in his
condemnation of Easterbrook’s treatment of section 2-207, noting,
“[he] was plainly wrong about section 2-207’s applicability.
Nothing in the text of the section limits it to transactions involving
more than one form.”” Likewise, Professor Braucher concurs that
“[n]othing in the language of section 2-207 limits its application to
two-form situations or even to forms at all,” further noting that,
“[t]he Pro-CD analysis also is contrary to Comment 1 to Section 2-

¥ 1d.

% Id. See also Richard E. Speidel, Symposium: The Revision of Article 2 of
the Uniform Commercial Code: Contract Formation and Modification Under
Revised Article 2, 35 WM. & MARY L. REV. 1305, 1323 (1994); Christopher L.
Pitet, Note and Comment, The Problem With “Money Now, Terms Later”:
ProCD, Inc. v. Zeidenberg and the Enforceability of “Shrinkwrap” Software
Licenses,31 Loy. L.A. L. REV. 325, 338-39 (1997).

1 ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 653-56 (W.D. Wis. 1996).

% Id

% See sources cited supra note 5.

Gergen, supra note 7, at 1154 (emphasis added).
Hillman, supra note 5, at 753.

94
95
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207, which refers to one-form transactions.”®

Judge Easterbrook displays the same intellectual dishonesty
when “distinguishing” away relevant case authority that applied
section 2-207 to preclude enforcement of terms a seller first
disclosed after the buyer made the purchase.”” Although none
involved a purchase off a retail shelf, two of the three, Step-Saver
Data Systems, Inc. v. Wyse Technology” and Arizona Retail
Systems, Inc. v. Software Link, Inc.,” presented the very issue that
was before the court in ProCD. In each the issue was whether a
seller of software could bind the buyer to terms not disclosed to the
buyer until after purchase by stating in those belatedly disclosed
terms that opening the shrink-wrap package and using the software
constituted agreement by the buyer.'” In each case the respective
court held that such terms were not enforceable, expressly relying
upon the provisions of section 2-207.'°! Only Vault Corp. v. Quaid
Software Ltd. did not directly address the matter of enforceability
of “terms later.”'® It did not need to address the issue because it

% Jean Braucher, UCITA and the Concept of Assent, 673 PLI/PAT. 175, 184
(2001). UCC § 2-207 (1) expressly includes “a written confirmation which is
sent within a reasonable time;” and comment 1 states, “This section is intended
to deal with two typical situations. The one is the written confirmation, where an
agreement has been reached either orally or by informal correspondence
between the parties and followed by one or more of the parties sending formal
memoranda embodying terms not discussed.” U.C.C. § 2-207 (1) and cmt. 2
(1995); see also James J. White, Default Rules in Sales and the Myth of
Contracting Out, 48 LOoY. L. REV. 53, 80 n.121 (2002) (collecting cases applying
section 2-207 to one-writing transactions); see also Klocek v. Gateway 2000,
Inc., 104 F. Supp. 2d 1332, 1339 (D. Kan. 2000) (expressly declining to follow
ProCD’s reasoning, noting that court’s conclusion about the irrelevance of
section 2-207 to one-form transactions had been asserted “without support;” and
further that such conclusion was not supported by the statute or by Kansas or
Missouri law construing the statute).

7 See ProCD, 86 F.3d at 1452 (asserting that “only three cases (other than
ours) touch on the subject, and none directly addresses if””) (emphasis added).

% Step-Saver Data Sys., Inc. v. Wyse Tech., 939 F.2d 91 (3d Cir. 1991).

% Arizona Retail Systems, Inc. v. Software Link, Inc., 831 F. Supp. 759 (D.
Ariz. 1993).

19" See infra notes 104-17 and accompanying text.

101 Id

12 Vault Corp. v. Quaid Software Ltd., 847 F.2d 255, 268-70 (5th Cir.
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found that the Copyright Act preempted the Louisiana statute that
made shrink-wrap licenses enforceable, upon which the software
seller premised its contract claim.'®?

Easterbrook attempts to distinguish Step-Saver and Arizona
Retail Systems first because they did not involve “consumer
transactions,”’** suggesting that section 2-207 is inapplicable to

1988).

"% Id. at 270.

1% ProCD, 86 F.3d at 1452. For Code purposes, and particularly for § 2-
207 purposes, a consumer transaction is simply one in which at least one of the
parties is a “non-merchant” under Code terminology. The typical consumer
transaction is sale by a business entity (a “merchant”) to a person purchasing for
personal use. UCC § 2-104 (1) defines “merchant;” UCC § 2-104 (3) defines
transactions “between merchants;” and comment 2 elaborates on the matter,
providing in pertinent part:

The special provisions as to merchants appear only in this Article and

they are of three kinds. Sections 2-201(2), 2-205, 2-207 and 2-209

dealing with the statute of frauds, firm offers, confirmatory memoranda

and modification rest on normal business practices which are or ought

to be typical of and familiar to any person in business. For purposes of

these sections almost every person in business would, therefore, be

deemed to be a “merchant” under the language “who ... by his

occupation holds himself out as having knowledge or skill peculiar to

the practices . . . involved in the transaction . ..” since the practices

involved in the transaction are non-specialized business practices such

as answering mail. In this type of provision, banks or even universities,

for example, well may be “merchants.” But even these sections only

apply to a merchant in his mercantile capacity; a lawyer or bank

president buying fishing tackle for his own use is not a merchant.

U.C.C. §2-104 cmt. 2 (1995) (emphasis added).

Thus, the typical consumer transaction is one in which the purchaser buys
for personal, as contrasted with business, use. In concluding that Zeidenberg’s
purchase was a “consumer transaction,” Easterbrook overlooked the express
findings that:

In late 1994, defendant Zeidenberg purchased a copy of Select
PhoneTM at a local retail store. In February or March 1995, defendant
Zeidenberg decided he could download data from Select PhoneTM and
make it available to third parties over the Internet for commercial
purposes. Zeidenberg purchased an updated version of Select
PhoneTM in March 1995 and in April 1995, incorporated Silken
Mountain Web Services, Inc. for the purpose of making a database of
telephone listings available over the Internet.
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such transactions; however, that is a clear misinterpretation of the
language of section 2-207(2)'”> and authority interpreting that
section.'” The first sentence of subsection (2) states the general
rule with respect to treatment of additional terms in an acceptance
or confirmation: that they “are to be construed as proposals for
addition to the contract.”'”” Like any other proposal, they have no
contractual import unless they are actually agreed to.'” The second
sentence makes an exception to that rule in the case of contracts
between merchants, creating a presumption that additional terms
that do not materially alter the contract become part of the contract

1d. at 645 (emphasis added). Because Zeidenberg was purchasing the phone for
use in his new business, it appears he could have appropriately been considered
a merchant buyer under the definition of merchant in UCC § 2-104 cmt. 2. If
Zeidenberg had been treated as a “merchant” for purposes of Easterbrook’s § 2-
207 analysis, then Easterbrook would have had to recognize that he was dealing
with exactly the same kind of “between merchants” setting that the courts had
dealt with in Step-Saver and Arizona Retail Systems. In any event, as discussed
infra text accompanying notes 108-09, treating Zeidenberg as a consumer rather
than as a merchant should have resulted in even more protection against
imposition of “terms later.”
195 UCC § 2-207 (2) states:

The additional terms are to be construed as proposals for addition to the

contract. Between merchants such terms become part of the contract

unless: (a) the offer expressly limits acceptance to the terms of the
offer; (b) they materially alter it; or (c) notification of objection to them

has already been given or is given within a reasonable time after notice

of them is received.

U.C.C. § 2-207(2).

1% See, e.g., McAfee v. Brewer, 203 S.E.2d 129, 131 (Va. 1974); Coastal
Industries, Inc. v. Automatic Steam Products Corp., 654 F. 375, 378 n.2 (5th Cir.
1981). See also John E. Murray, Jr., The Definitive “Battle of the Forms,”
Chaos Revisited, 20 J.L. & CoMm. 1, 7-8 (2000); John E. Murray, Jr. & Harry M.
Flechtner, The Summer, 1999 Draft of Revised Article 2 of the Uniform
Commercial Code: What Hath NCCUSL Rejected?, 19 J.L. & CoMm. 1, 27
(1999); Mark E. Roszkowski & John D. Wladis, U.C.C. Section 2-207: The
Drafting History, 49 Bus. LAw. 1065, 1079 (1994); Mark Andrew Cerny,
Commentary, A Shield Against Arbitration: 2-20’s Role in the Enforceability of
Arbitration Agreements Included With Delivery of Products, 51 ALA. L. REV.
821, 833 (2000).

7 U.C.C. § 2-207(2) (1998).

1% See sources cited supra note 90.
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unless certain circumstances exist.'” Thus, section 2-207(2)
provides more protection, not less, against imposition of “terms
later” in the case of consumer buyers than it does in transactions in
which both sellers and buyers are merchants. Rather than being
inapplicable because they did not involve consumer transactions,
both Step-Saver and Arizona Retail Systems, which held that
section 2-207(2) precluded imposition of “terms later” against
merchant buyers, would a fortiori be applicable, powerful
authority that section 2-207(2) precludes such imposition against a
consumer buyer.

Easterbrook’s next purported basis for distinguishing Step-
Saver is to dismiss it as a “battle of forms case, in which the parties
exchange incompatible forms and a court must decide which
prevails,” rendering it of no relevance to the decision in ProCD,
which involved but one form.''’ Step-Saver, however, did not
present an issue of incompatible forms. As cogently noted by one
commentator,

[[In Step-Saver there was a contract by telephone followed
by a purchase order and invoice that manifested no “battle
of the forms.” The single document that contained different
or additional terms was the box-top license arriving after
the contract was formed. The effort of the Seventh Circuit
in this regard is, therefore, a consummate illustration of a
distinction without a difference.""!

19" See Murray & Flechtner, supra note 106, at 33.

[T]he general rule that applies to transactions involving one or more

non-merchants requires express assent to any additional terms while the

exception to that rule would allow immaterial additional terms to
become part of the contract between merchants. Indeed, this is
precisely how § 2-207(2) has been applied in a transaction between
non-merchants.

1d. (emphasis added).

1% ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996).

" Murray & Flechtner, supra note 106, at 33 (emphasis added). See also
Dorton v. Collins & Aikman Corp., 453 F.2d 1161, 1169-70 (6th Cir. 1972). The
court in Dorton concluded in an alternative holding that if the contract had been
formed during a telephone conversation, the single form sent thereafter by the
seller with terms additional to or different from those in the prior oral
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Easterbrook made it easy for himself to distinguish Arizona
Retail Systems by merely ignoring part of the holding in that case.
He asserted, “Arizona Retail Systems did not reach the question [of
terms later], because the court found that the buyer knew the terms
of the license before purchasing the software.”''? The district
court, however, described the issues and holdings of Arizona Retail
Systems with great thoroughness.''® The decision in Arizona Retail
Systems addressed two separate categories of purchases: the initial
one in which the buyer knew the terms of the license before
purchasing; and the subsequent ones in which the buyer ordered
software by phone, the seller accepted in the same conversation,
and thereafter sent the software with the license agreement
attached to the packaging.''* As to the former, the court held the
buyer bound by the license terms.'” With respect to the
subsequent transactions, however, the Arizona Retail Systems court
stated:

[Tlhe court concludes that the terms of the license
agreement are not applicable. In all material respects, the
subsequent purchases in this case are equivalent to the
purchases in Step-Saver. This court finds that regardless of
whether the terms of the license agreement are treated as
proposals for additional terms under U.C.C. § 2-207, or
proposals for modification under U.C.C. § 2-209, the terms
of the license agreement are not a part of the agreement
between the parties. . . . Having not expressly agreed to the
terms of the agreement, [the buyer] was not bound by those

agreement, such form would be treated as a confirmation and a proposal for
addition of terms to the contract. Under section 2-207(2) such terms would be
added to the contract if they did not materially alter it since both parties were
merchants. If they materially altered the oral agreement, however, the buyer
“could not become bound thereby absent an express agreement to that effect
(emphasis supplied).” Id. at 1170.

"2 ProCD, 86 F.3d at 1452.

3 See ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 653-54 (W.D. Wis.
1996).

"4 Arizona Retail Systems, Inc. v. Software Link, Inc. 831 F. Supp. 759,
760-62 (D. Ariz. 1993).

" Id. at 763-64.
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116
terms.

If a first-year law student were to say that Arizona Retail Systems
did not address the “terms later” issue because the court found that
the buyer knew the terms of the license before purchasing the
software, the student would be given an “F” for demonstrating
such an utter lack of understanding or extreme carelessness in
reading the case.''” But when a brilliant federal judge makes such a
statement with full knowledge of the case’s holdings, it appears to
reflect something quite different and disturbing—a willingness to
engage in intentional misrepresentations to advance a personal
conviction.

With respect to the inference that the district court drew in
support of its rejection of ProCD’s “terms later” position from the
consideration by the American Law Institute of draft section 2-203
of a new UCC provision, Easterbrook purports to dispatch it with a
methodology characteristic of that applied throughout the opinion.
First, he misstates the more limited inference drawn by the district
court that the proposed draft statute was “evidence that the
American Law Institute views current law as insufficient to
guarantee the enforcement of standard form contracts such as
shrinkwrap licenses,”''® into the larger inference that “the
American Law Institute and the National Conference of
Commissioners on Uniform Laws have conceded the invalidity of
shrinkwrap licenses under current law.”'" To some, making note
of that misstatement of the district court’s rationale may seem to be
much concern about so small a point. But that misstatement is
characteristic of the methodology used throughout the opinion—so
characteristic, in fact, that one cannot dismiss it as mere
sloppiness. Rather, this is but another example of misstatement by
design, one of the trademarks of the opinion.

Then, to dispatch the mis-decsribed rationale he ascribes to the
lower court, Easterbrook merely asserts that it “depends on a faulty

6 Jd. at 766 (emphasis added).

17 Cf. Macaulay, Common Sense, supra note 10, at 1148.
"8 proCD, 908 F. Supp. at 655 (emphasis added).

"9 proCD, 86 F.3d at 1452 (emphasis added).
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inference.”'?® To borrow a phrase from Easterbrook, “So far, so
good—but”"?!" is there any evidence that there existed a “current
rule,” albeit one that needed fortifying, that “terms later” are
enforceable? And among the flux of law review articles discussing
shrink-wrap licenses, did any state that such terms were currently
legally enforceable? One would have thought that if there were any
legal authority for such “current rule” that Easterbrook would have
cited it. But none was cited, and none existed.'** Likewise with
respect to scholarly comment, if any actually supported the
proposition that under then existing law “terms later” were legally
enforceable, one would have expected that they would have been
cited.' But none was cited. Apparently for Easterbrook, the mere

120 Id

To propose a change in a law’s fext is not necessarily to propose a
change in the law’s effect. New words may be designed to fortify the
current rule with a more precise text that curtails uncertainty. To judge
by the flux of law review articles discussing shrinkwrap licenses,
uncertainty is much in need of reduction—although businesses seem to
feel less uncertainty than do scholars, for only three cases (other than
ours) touch on the subject, and none directly addresses it.

Id.

! 1d. at 1450.

122 The case authority that had addressed the enforceability of “terms later”
in conjunction with sales of software had denied enforcement. See supra text
accompanying notes 107-17 for discussion of the ways Easterbrook sought to
distinguish such authority out of existence.

' The scholarly commentary to the contrary was voluminous. See, e.g.,
Charles J. Goetz & Robert E. Scott, The Limits of Expanded Choice: An
Analysis of the Interactions Between Express and Implied Contract Terms, 73
CAL. L. REv. 261, 295 (1985); Mark A. Lemley, Intellectual Property and
Shrinkwrap Licenses, 68 S. CAL. L. REV. 1239, 1249-52 (1995); Symposium,
Legal Hybrids Between the Patent and Copyright Paradigms, 94 CoLUM. L.
REV. 2432, 2516 n.451 (1994) (“Software producers, frustrated by their inability
to enforce private restraints on users’ and purchasers’ rights at the federal level,
have now persuaded the revisors of Uniform Commercial Code, Article 2A, to
recommend validation of similar constraints, including ‘shrink wrap’ licenses, at
the state level.”); Pamela Samuelson, Will the Copyright Office be Obsolete in
the Twenty-First Century? 13 CARDOZO ARTS & ENT. L.J. 55, 61 n.31 (1994);
Symposium, A Manifesto Concerning the Legal Protection of Computer
Programs, 94 CoLUM. L. REv. 2308, 2318 n.26 (1994); Michael D. Scott,
Frontier Issues: Pitfalls in Developing and Marketing Multimedia Products, 13
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surmise of some other possible (not necessarily plausible)
inference is sufficient to make any other a “faulty inference.”

e. Purported Support from “Master of the Offer” and the
Objective Theory

Easterbrook’s suggestion that draft section 2-203 was designed
to “fortify” a “current rule” of enforceability of “terms later” is
incredulous. His treatment of UCC section 2-207 and applicable
authority construing and applying it is indefensible. But it is his
refusal to abide by the particular contract formation rule of UCC
section 2-206(1), or to even acknowledge that hornbook law
explains that section is a qualification'** on the general language of
UCC section 2-204(1), that opens the door for him to take his
“master of the offer” step.'”> By writing as though the only Code
provision addressing contract formation was section 2-204,'* he
asks:

What then does the current version of the UCC have to

say? We think that the place to start is § 2-204(1): “A

contract for sale of goods may be made in any manner

sufficient to show agreement, including conduct by both

parties which recognizes the existence of such a

contract.”'?’

For Easterbrook it is also the place to end as far as the current

CARDOZO ARTS & ENT. L.J. 414, 444 (1995); Dennis Cline, Comment,
Copyright Protection of Software in the EEC: The Competing Policies
Underlying Community and National Law and the Case for Harmonization, 75
CAL. L. REV. 633, 662-63 (1987).

124 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE
HORNBOOK SERIES § 1-5 at 49-50, (5th ed. 2000). “The Code continues the
offeror’s common law right to specify that one’s offer may be accepted only in a
given manner. But if the offeror does not so specify, 2-206 (1) provides that
offers generally invite acceptance ‘in any manner and by any medium
reasonable in the circumstances.’” Id.

123 By refusing to abide by section 2-206 formation rules he was also able
to ignore section 2-209 and the requirement of express assent to any proposed
modification of an existing contract.

126 U.C.C. § 204(1) (1995).

27 proCD, 86 F.3d at 1452 (quoting from UCC section 2-204(1)).
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version of the Code has anything to say.

The generality of UCC section 2-204(1) is seized upon by
Easterbrook as an invitation to draw exclusively from whatever
general common law principles would be most helpful to his
“terms later” proposition. The common law principle he seizes
upon provides: “A vendor, as master of the offer, may invite
acceptance by conduct, and may propose limitations on the kind of
conduct that constitutes acceptance.”'*®

For his application of that principle to this case, Easterbrook
treats ProCD as the “vendor” and “master” of the offer.'” The
actual vendor, however, was the retailer from whom Zeidenberg
purchased the software. This seems irrelevant to Easterbrook.'’
Yet one wonders by what legal authority a non-party to a sale
transaction can prescribe the exclusive method of contract
formation for the parties and even prescribe that method in a
manner that is unknowable to at least one of the parties prior to the
exchange of money and goods. A third party may be a beneficiary
of a contract formed by other parties, but it has never been
suggested that even an intended third-party beneficiary may
control how the actual parties form their contract. Easterbrook does
not address those knotty questions, preferring to treat the case as
though ProCD had engaged in a direct sale to Zeidenberg."

Even if it had actually involved a direct sale by ProCD but
presentation of the software package on the sale shelf of a retailer
and exchange of the package in return for payment by the buyer of
the purchase price, the vendor as master of the offer principle does
not support Easterbrook’s conclusion. Here again, it is Easterbrook
suggesting that a rule of law supports his position but failing to
disclose what the rule of law really is. For such candid disclosure
would reveal the “rule” is actually of no support at all for his
position. Easterbrook’s master of the offer theory fails because
under the objective theory of contracts, it is not the undisclosed
intention of a party that controls the legal import of his words or

28 1d.

129 1y

130 Zeidenberg purchased the software package at a retail outlet in Madison,
Wisconsin, rather than from ProCD directly. Id. at 1450.

Pl Id. at 1448-53.
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conduct, a fact he had previously articulated in such colorful
language that it found its way into the Farnsworth treatise.'*
Rather, it is the apparent intention manifested by the words or
conduct of a party, judged objectively, that counts. That is why
Restatement (Second) Contracts speaks not of actual subjective
intention, but rather of “manifestation of intention:”

Many contract disputes arise because different people
attach different meanings to the same words and conduct.
The phrase ‘manifestation of intention’ adopts an external
or objective standard for interpreting conduct; it means that
the external expression of intention as distinguished from
undisclosed intention. A promisor manifests an intention if
he believes or has reason to believe that the promisee will
infer that intention from his words or conduct.'*?

In instances where the parties actually attach different
meanings to their outward manifestations, Restatement (Second)
Contracts establishes what may be called the fault principle for
determining whose meaning is legally operative."** Applying the
objective theory of contracts, it provides that the manifestations
operate in accordance with the meaning attached to them by one of
the parties if that party had no reason to know of any different
meaning attached by the other, and the other had reason to know of
the meaning attached by the first party.">> This fault basis for
determining whose understanding of the meaning of manifestations
of intention is operative, is fundamental in the analysis of
Easterbrook’s implicit steps on the way to his conclusion that the
“master of the offer” principle confirms the rightness of his “terms

12 See 1 E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS § 3.6 (2d
ed. 2001). “By the end of the nineteenth century, the objective theory had
become ascendant and courts universally accept it today. In the words of a
distinguished federal judges, ‘intent’ does not invite a tour through plaintiff’s
cranium, with [plaintiff] as the guide [quoting from Judge Easterbrook’s opinion
in Skycom. Corp. v. Telstar Corp., 813 F.2d 810, 814 (7th Cir. 1987), a case
applying Wisconsin law].” See also RESTATEMENT (SECOND) OF CONTRACTS §
19 (1981).

13 See RESTATEMENT (SECOND) OF CONTRACTS § 2 cmt. b (1981).

134 RESTATEMENT (SECOND) OF CONTRACTS § 20(2) (1981).

5 1d. at § 20(2)(b) (1981).
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later” proposition.

With the objective theory of contracts in mind, consider
Easterbrook’s first implicit step: payment and receipt of the
purchase price for the software displayed on the sale shelf could
not have resulted in a contract for sale because ProCD as the
“master of the offer” had no actual intention to be bound by a
contract at that point in time."*® But it is hornbook law that there is
no requirement that a party must actually intend to be legally
bound before his actions can have that effect.”’” Thus, a party will
be legally bound if he believes or has reason to believe that the
other party will infer that intention from his conduct."*® “An offer
is the manifestation of a willingness to enter into a bargain, so
made as to justify another person in understanding that his assent
to that bargain is invited and will conclude it.”"*° Thus even if
ProCD did not have in mind that its manifestations had the legal
effect of being an offer inviting immediate acceptance in any
reasonable manner, i.e., by paying the purchase price, it would not
alter the legal effect of its conduct.

Easterbrook might counter that it was not a matter of ProCD

1% Easterbrook stated that while a contract can be formed simply by paying
the price and walking out of the store, “ProCD proposed a contract that a buyer
would accept by using the software after having opportunity to read the license
at leisure.” ProCD, 86 F.3d at 1452.

137 FARNSWORTH, supra note 70, at § 3.7, at 120-21.

Parties to agreements, especially routine ones, often fail to consider the

legal consequences of the actions by which they manifest their

assent.... [T]here is no requirement that one intend or even
understand the legal consequences of one’s actions . ... This rule,
making a party’s intention to be legally bound irrelevant, has the
salutary effects of generally relieving each party to a dispute of the
burden of showing the other’s state of mind in that regard and of
helping to uphold routine agreements.

1d. (emphasis added).

138 RESTATEMENT (SECOND) OF CONTRACTS § 24 (1982).

9 Id. (emphasis added); see also FARNSWORTH, supra note 70, § 3.10, at
132-33. “Conduct that would lead a reasonable person in the other party’s
position to infer a promise in return for performance or promise may amount to
an offer. ... One who holds out goods may be taken to be offering them for
sale.” Id. (citation omitted).
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merely being unmindful of potential legal consequences of its
conduct; rather, ProCD had an actual intent not to permit
acceptance of its offer to sell to occur when the buyer paid the
price, and thus an actual intent not to be bound contractually at the
time of payment. As “master of the offer” it could make
acceptance effective only by the method it prescribed in its offer
contained in the license agreement.

The law is to the contrary, though. First, an actual intention by
a party not to be bound is of no legal effect unless the other party
knew or had reason to know of that intention.'* Second, with
respect to an offeror’s intention to restrict the way the power of
acceptance may be exercised, the objective theory of contracts puts
some qualification on the meaning of the “offeror as master of the
offer.”

The offeror is often described as ‘the master of the offer.’
In the sense the offeror confers on the offeree the power of
acceptance, the offeror has control over the scope of that
power and over how it can be exercised . ... The offeror
enjoys a ‘freedom from contract’ except on the offeror’s
own conditions . . .. Under the objective theory, however,
the question is not what the offeror actually sought, but
what the offeree had reason to believe the offeror sought, or
to express it more succinctly, if less precisely, what the
offer sought.'"!
In this regard, Restatement (Second) Contracts is also quite
explicit.

The offeror is the master of his offer; just as the making of
any offer at all can be avoided by appropriate language or
other conduct, so the power of acceptance can be narrowly
limited. The offeror is bound only in accordance with his
manifested assent . ... But if he knows or has reason to
know that he is creating an appearance of assent, he may
be bound by that appearance. The considerations apply to
the identity of the offeree... as well as to the mode of

140 FARNSWORTH, supra note 70, § 3.7, at 121.
1 rd. § 3.12, at 140.
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o 142
manifesting acceptance . . . .

Insistence on a particular form of acceptance is “unusua
Therefore, the established rule is that “[u]nless otherwise indicated
by the language or circumstances, an offer invites acceptance in
any manner and by any medium reasonable in the
circumstances.”'** UCC section 2-206(1), a section that
Easterbrook does not apply, puts an even greater burden on an
offeror to communicate the special manner of acceptance if he
wants to preclude acceptance in any other reasonable manner.'* It
provides: “Unless otherwise unambiguously indicated by the
language or circumstances,” an offer “shall be construed as
inviting acceptance in any manner... reasonable in the
circumstances.”*

Additionally, the effectiveness of an offeror’s effort to require
a particular manner of acceptance is judged under an objective
standard.'*” The “offeror is the master of the offer” principle is
thus “mitigated by the interpretation of offers, in accordance with
common understanding, as inviting acceptance in any reasonable
manner unless there is a contrary indication.”"™ In particular,
whether offers are interpreted to have limited acceptance to a
particular manner is governed by the objective theory of contracts
and the “fault principle” of Restatement (Second) Contracts section
20.'* The fault principle makes clear that an offeror cannot defeat
the reasonable understanding of the offeree that is based on the
observable circumstances accompanying the offer by merely
uttering the mantra of “master of the offer” and pointing out that
after it received the purchase price and delivered to goods it
prescribed a different manner of acceptance.

Easterbrook applies a clearly inconsistent analysis with respect

1 95143

142 RESTATEMENT (SECOND) OF CONTRACTS § 29 cmt. a (emphasis added).

3 Jd. § 30 cmt. b (emphasis added).

4 1d. §30(2).

5 U.C.C. § 2-206(1) (1995).

16 Jd. (emphasis added).

147 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 58 (1981).

8 1d. § 58 cmt. a (1981) (emphasis added).

9 1d. § 20(2)(b) (1981). See supra text accompanying notes 134-35 for
discussion of the fault principle.
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to the offer and the acceptance in ProCD. His analysis indefensibly
applies the subjective theory of contracts to make effective
ProCD’s undisclosed intention that its offer could not be accepted
by purchase, but rather only by use after purchase.”® At the same
time he applies the objective theory of contracts with a vengeance
to declare the purchaser’s use of the product is “acceptance,”
which for the first time gives the purchaser ownership rights, albeit
more limited than what he thought at the time he paid his money.
What purchaser of goods off the shelf would ever think he is
not entitled to treat them as his own? What purchaser would think
the person who sold them to him could tell him he could not use
them without agreeing to objectionable terms he had not seen
before he paid for them?'”' Professor White has fittingly observed:

130 Macaulay, Relational Contracts, supra note 22, at 779 n.25.

When we look at a ProCD box, Judge Easterbrook’s “offer” becomes
pure fantasy. The notice is printed on the bottom flap of the box,
flanked by a statement in large type that there are 250 million telephone
numbers on 11 CD-Roms and the bar code for the scanner. The notice
is printed in 6-point type in a space 2 3/4th inches by 1 inch. The notice
that there are terms and conditions inside the box begins in the third
sentence in this paragraph. Judge Easterbrook relies on U.C.C. § 2-
204(1) that talks about making a contract “in any manner sufficient to
show agreement.” “Agreement,” however, is a term defined in the
Code. Section 1-201(3) says, “‘Agreement’ means the bargain of the
parties in fact....” Using a conventional objective theory, ProCD’s
officials had no reason to think that the buyers of its software knew of
the offer that Judge Easterbrook sees them making. Perhaps, as Judge
Easterbrook says, Article 2 does not require the notice that there is an
offer inside the box to be displayed prominently. But if we are looking
for the bargain of the parties ‘in fact,” it has to be displayed so that a
reasonable person might find it. If ProCD’s motive had been to hide the
clause, it couldn’t have done better.

Id. See also discussion supra, text accompanying notes 56-57 (discussing the
preclusion of form terms which the profferor of the form has reason to know the
other party would not assent to if he knew of them).

131 What, for example, would a purchaser of a new car think if, after paying
for it and preparing to drive it off the lot, he were told by the sales manager,
“Oh, by the way, by turning the ignition on you agree that if you drive this
beyond 500 miles of this location you void the warranty?” If the buyer were to
tell the manager, in civil terms, to “Jump in the lake; I own this car!” would he
be surprised to be told that he did not own it because he had not yet accepted the
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Contrary to Judge Easterbrook’s suggestion, recognizing
the offeror as “master of the offer” does not give him the
power to turn the offeree’s equivocal acts into

acceptance. . . . [T]he offeror has only limited power to add
to the acts that the offeree would otherwise intend to be
acceptance. . . . [A] term that one accepts all of the terms in

the box by tying his shoelaces the morning after its receipt
would not be effective. In this setting, use of the product,
like tying one’s shoelaces, is equivocal. A buyer could
easily claim that he had earned the right to use by paying
and that no inference of agreement to other terms should be
drawn from his use.'*>

In this respect, the type of acceptance that Easterbrook’s “terms
later” proposition permits sellers to impose is even more offensive
than that attempted by those who sent unsolicited merchandise to
consumers asserting that the recipient’s failure to return meant the
recipient agreed to pay for the goods.'”® That is because in the
former case the purchaser has already paid for the goods,
reasonably believes he owns them, and believes he is legally
entitled to keep and use the goods. Additionally, because he has
finished his search costs, made the purchase, and believes the
transaction has been completed, he does not expect to be
confronted with a decision whether to purchase the goods albeit on
less favorable terms. Thus he can be easily blindsided by
objectionable terms that he may physically receive but is not likely
to bother examining."”* The legislative response has been to

dealership’s offer to sell, which could only be done by turning the ignition on?

132 White, supra note 96, at 63.

133 See ProCD v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996); see also
Iris Taylor, Directory Scam is Persistent But Preventable, RICHMOND-TIMES
DISPATCH, Aug. 24, 2003, at D1 (advising complaining customers that
unsolicited merchandise is theirs to keep), available at 2003 WL 8032051; Ray
Schultz, Publishers Sued Over Unsolicited Books, DIRECT, April 1, 2003, at 18
(describing lawsuits by consumers seeking declarations that they can keep
unsolicited merchandise as gifts), available at WL 8203585.

13 See infira notes 264-93 and accompanying text (noting the disincentive
to study terms after the deal is done and the psychology of not wanting to take
time to try to figure out “legal terms”).
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condemn the abuses of organizations and individuals who send
unsolicited merchandise to consumers with the suggestion that
their failure to return the goods meant they agreed to pay for
them.'*® Further, because of the power of “negative option” plans
(i.e., you accept unless you affirmatively reject) to produce more
“acceptances” than would an offer that had to be affirmatively
accepted, marketing programs using that technique have generated
significant regulation.'”® Easterbrook’s “terms later” proposition
presents the seller with even more power than generic negative
option plans because his proposition anticipates a very unwary
purchaser who is most unlikely to affirmatively reject
objectionable terms by refraining from use of the goods he believes
he already owns. A purchaser’s use under such circumstances is at
best equivocal conduct from which no confident inference could
ever be drawn that he agrees to the objectionable terms."’

Implicit in the reasonably perceived ownership of the goods by
such a purchaser is the price that he sees he must pay to prevent the
objectionable “terms later” from being binding upon him."® For

13 See, e.g., 39 US.C. § 3009 (2003) (treating mailing unsolicited
merchandise and billing for the same as an unfair method of competition and an
unfair trade practice, and provides the recipient may treat the merchandise as a
gift); CAL. Civ. CoDE § 1584.5 (2003) (providing that recipient may treat
unsolicited merchandise as a gift, and if the sender continues to bill for it may
sue to enjoin the conduct and be awarded attorneys fees and costs); VA. CODE
ANN. § 11-2.2 (2003) (providing that recipient may treat as a gift).

13 ETC Rules on Use of Prenotification Negative Option Plans, 16 C.F.R.
§425.1 (2004). See also Owen R. Phillips, Negative Option Contracts and
Consumer Switching Costs, 60 S. ECON. J. 304-315 (1993), noting:

The Federal Trade Commission, although voting to permit the use of
negative option contracts by marketers, has issued detailed guidelines
about the content of negative option contracts. With respect to book
and recording clubs, prenotification of shipment is by the vendor is a
strict requirement in these contracts. Other prominent features of the
guidelines require vendors to make it plain to the consumer what the
costs of exit are before the contract is put into place.
Id. at 314 (citations omitted) (emphasis added).
157 White, supra note 96, at 63.
1% This assumes, of course, that the purchaser actually has become aware
of the objectionable terms and the requirement that he return the goods to avoid
being bound by them. But under Easterbrook’s “terms later” proposition it is
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the choice is not his to merely decline and thus remain in the same
position as before the objectionable terms were proposed.
Whatever he chooses will change that position for the worse. Such
a buyer confronted with objectionable “terms later” is in a
“lose/lose” situation under Easterbrook’s proposition. If he retains
the goods, he continues to own them but upon less advantageous
terms. If he returns them, he gives up his ownership rights and gets
his money back. In either case, his position is worse than before
the seller belatedly proposed the objectionable terms. This is a
matter that Easterbrook treats of no significance, finding that the
buyer who is confronted after the purchase with an onerous
demand, for example, “you owe us an extra $10,000,”"° can avoid
it by returning the item and getting his money back. This, of
course, ignores the fact that for the buyer to do so is to give up the
benefit of the bargain he had negotiated and paid for.

f. Purported Support from UCC Section 2-606

Moreover, this latter point underscores the utter fallacy of
Easterbrook’s statement that, “[s]ection 2-606, which defines
‘acceptance of goods’, reinforces this understanding.”'®® His
explanation for how that section, which states what constitutes
acceptance of performance under a contract,'®' reinforces his
understanding with respect to what constitutes acceptance of an
offer for purposes of formation of a contract is a non-explanation
that attempts to cloud the radical differences between the two uses
of “accepts.” He states:

A buyer accepts goods under § 2-606(1)(b) when, after an

opportunity to inspect, he fails to make an effective

rejection under § 2-602(1). ProCD extended an opportunity

sufficient that he could have become aware of them after he bought the product.

1% ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996).

160 Id

11 U.C.C. § 2-606 (1995). Comment 1 to that section makes clear that
section 2-606 has no relevance to contract formation, stating: “Under this Article
‘acceptance’ as applied to goods means that the buyer, pursuant to the contract,
takes particular goods which have been appropriated fo the contract as his
own. . ..” Id. cmt. 1 (emphasis added).
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to reject if a buyer should find the license terms
unsatisfactory; Zeidenberg inspected the package, tried out
the software, learned of the license, and did not reject the
goods. We refer to § 2-606 only to show that the
opportunity to return goods can be important; acceptance of
an offer differs from acceptance of goods after delivery
[citation omitted]; but the UCC consistently permits the
parties to structure their relations so that the buyer has a
chance to make a final decision after a detailed review.'®

Easterbrook, in an apparently strategic move, does not identify the
object of the infinitive “to reject” in the second sentence above. It
is, of course, an offer to form a contract. Had he done so, the
second sentence above would have alerted even a casual reader to
the disconnect between the subject matter of the first sentence,
acceptance of goods due to a failure to reject the tendered
performance under a contract, and the second, an opportunity to
reject an offer proposing formation of a contract. The object of the
first clause of the second sentence is an opportunity to reject an
offer. The second clause of that sentence is merely a factual
statement that the buyer did not reject the goods.'® There is a
world of legal difference between a buyer failing to reject
nonconforming goods tendered under an existing contract, and an
offeree failing to reject an offer to enter into a contract. Under the
former, a buyer is bound to pay for the goods at the contract
rate,'® but retains a damage remedy for breach of contract.'®
Under the latter, if an offeree fails to reject an offer, the only result
is that no contract is formed."®

12 proCD, 86 F.3d at 1452-53 (emphasis added).

' In the context of this case it would have been even a more accurate
description of Zeidenberg’s conduct to have said Zeidenberg did not return the
goods. That is because the “rejection of goods” is a Code concept that has legal
significance only with respect to instances of breach of contract. Note the title
of Part 6 of Article 2 is “Breach, Repudiation and Excuse.” U.C.C. intro. Pt. 6
Article 2 (1995).

1% U.C.C. § 2-607(1) (1995).

15 U.C.C. § 2-714 