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IS CONSENT NECESSARY!? AN EVALUATION OF THE
EMERGING LAW OF COHABITANT OBLIGATION

*
Marsha Garrison

In the United States today, unmarried cohabitants have no obligations to each
other unless they have contracted to assume such obligations. “Conscriptive” rules
that base the obligations of cohabitants on status instead of contract have been
adopted in a number of other nations, and the American Law Institute has
advocated adoption of the conscriptive approach in the United States. This Article
analyzes the desirability of such a shift in legal standards and concludes that the
evidence does not support the claim that marriage and cohabitation are functionally
equivalent. Instead, the evidence shows that married and cohabiting couples tend
to behave and view their relationships quite differently: Cohabitants are much less
likely than married couples to share or pool resources; cohabitation usually
functions as a substitute for being single, not for being married. Cohabitation thus
does not imply marital commitment, the accepted basis of marital obligation. Nor,
given its typically short duration and limited sharing, is it likely that cohabitation
generally induces dependency or leads to unjust enrichment. Because of these
differences, it would be unfair to impose marital obligations on cohabitants simply
because a relationship has survived for a legislatively determined time period.
Individualized inquiry into the nature of a couple’s relationship is also undesirable
as it is likely to produce uncertain and inconsistent results.

Conscriptive reforms are not needed to protect marital investments or avert
unjust enrichment. The private commitments of cohabitants can be honored through
a revivified common law marriage doctrine and some type of voluntary registration
or marriage option for same-sex couples. Unjust enrichment can be averted through
traditional equitable remedies. Conscription also entails serious public policy dis-
advantages; it would introduce discordant walues into the law of relational
obligation, diminish personal autonomy, and falsely signal that marriage and
cohabitation are equivalent states. Because marriage is advantageous for both adults
and children, legal standards should foster marital commitments; by diminishing
their importance, the conscriptive approach risks harm to individual interests and
the public good. For all of these reasons, policymakers should affirm the role of
commitment in the imposition of marital obligation and reject proposed conscriptive
reforms.

*  Professor of Law, Brooklyn Law School. Research for this Article was supported by
Brooklyn Law School’s Faculty Research Fund.
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INTRODUCTION

Marriage is based on mutual consent. The content of the marital agree-
ment has varied widely from time to time and from place to place. But marital
obligation has invariably been predicated on the voluntary assumption of
rights and duties; marriage partners say “I do,” or they have not entered the
married state.

Marital commitment explains why married couples have legal obliga-
tions to each other when unmarried couples do not. Unmarried couples, like
their married counterparts, may establish a home, family, and life together;
they may be sexually faithful to each other and may share the expectation
that their relationship will endure. But they have not publicly and mutually
agreed to assume the legally binding obligations of marriage. Indeed, they
have decided not to publicly assume those obligations.

It is possible, of course, for an unmarried couple to define their obligations
to each other in an individually negotiated agreement. Courts traditionally
refused to honor such agreements based on the perceived desirability of
channeling both sex and sex-linked obligations into state-defined marital
relationships. But as the incidence' and social prominence’ of cohabitation
have increased, the law of cohabitant obligations has shifted, too. Although
some American courts have adhered to the traditional view that even explicit
written contracts between unmarried cohabitants are unenforceable,’ the
majority now permit former cohabitants to recover based on both explicit
promises made during the relationship and implicit agreements derived from

1.  The incidence of cohabitation has increased dramatically over the past thirty years.
Between 1970 and 2000, the number of unmarried-cohabitant households in the United States rose
almost ten-fold, from 523,000 to 4,880,000. See JASON FIELDS & LYNNE M. CASPER, U.S. CENSUS
BUREAU, AMERICA’S FAMILIES AND LIVING ARRANGEMENTS 2000: POPULATION CHARACTERISTICS
(Current Pop. Rpts. P20-537, 2001), available at htep://www.census.gov/prod/2001 pubs/p20-537.pdf.
The number of individuals who have ever cohabited has also risen sharply. See R. Kelly Raley, Recent
Trends and Differentials in Mariage and Cohabitation: The United States, in THE TIES THAT BIND:
PERSPECTIVES ON MARRIAGE AND COHABITATION 19, 23 tbl.2.1 (Linda J. Waite ed., 2000)
[hereinafter THE TIES THAT BIND] (among women bomn between 1950-1954, 24 percent cohabited
before marriage; among women born between 1965-1969, 55 percent cohabited before marriage).

2. “[Slince the 1970s, cohabitation outside of marriage, which had previously been confined
to the poor, has become increasingly common and acceptable among the general population. It has
emerged as an important part of the union formation process, often preceding first marriages and
sometimes substituting for them.” Andrew ]. Cherlin, Toward a New Home Socioeconomics of Union
Formation, in THE TIES THAT BIND, supra note 1, at 126, 127.

3. See, e.g., Hewitt v. Hewitt, 394 N.E.2d 1204 (Ill. 1979); Thomas v. LaRosa, 400 S.E.2d
809 (W. Va. 1990).
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conduct.” This shift reflects a sense that social mores have “changed so radically
in regard to cohabitation that we cannot impose a standard based on alleged
moral considerations . . . apparently . . . abandoned by so many.” It has produced
a new body of law under which cohabitants may assume enforceable obligations
to each other if they choose to do so. Like marriage law, this new body of law
assumes that obligation flows from commitment. Only when a cohabitant can
show an express contract “or some other tacit understanding” may he recover.’
At the same time U.S. courts were developing a contractual approach to
cohabitant obligations, courts and legislatures in a number of other indus-
trialized nations were fashioning a “conscriptive” model that bases cohabitant
obligation on status.” The conscriptive model imposes on the cohabiting couple
that has chosen to avoid marriage some or all of the obligations the couple
would have incurred had they chosen to marry. Several Canadian provinces, for
example, now impose a support obligation on cohabitants who have
lived together for periods ranging from one to three years.® All of the Australian

4. This approach was pioneered in Marvin v. Marvin, 557 P.2d 106 (Cal. 1976). It has since
been adopted in a number of states. See generally ]. THOMAS OLDHAM, DIVORCE, SEPARATION AND
THE DISTRIBUTION OF PROPERTY § 1.02 (2002) (listing decisions following Marwin); Joel E. Smith,
Annotation, Property Rights Arising From Relationship of Couple Cohabiting Without Marriage, 3 A.L.R.
4th 13 (1979 & Supp.) (surveying states). Some states have accepted the Marvin court’s contractual
approach but limited the means by which an agreement may be established: Some permit recovery
based on an express contract but not one implied from the parties’ behavior. See, e.g., Tapley v.
Tapley, 449 A.2d 1218 (N.H. 1982); Morone v. Morone, 413 N.E.2d 1154 (N.Y. 1980). A few
permit recovery based only on an express, written contract. See MINN. STAT. ANN. § 513.075 (West
2002); TeEX. FAM. CODE ANN. § 1.108 (Vemon 1998); Posik v. Layton, 695 So. 2d 759, 762 (Fla.
Dist. Ct. App. 1997); Kohler v. Flynn, 493 N.W.2d 647, 649 (N.D. 1992).

5. Marvin, 557 P.2d at 122. '

6. Id.atll0.

7. Thave used the term “conscriptive” to emphasize the fact that the obligations imposed by
laws of this type are both compulsory and involuntary. The Canadian Law Commission has referred
to such laws as ascriptive, emphasizing the fact that they impute marital status to the unmarried. See
LAW COMM'N OF CANADA, BEYOND CONJUGALITY: RECOGNIZING AND SUPPORTING CLOSE
PERSONAL ADULT RELATIONSHIPS (2001), http://www.lcc.gc.cafen/themes/pr/cpra/report.asp
[hereinafter BEYOND CONJUGALITY]. .

8. See Nicholas Bala, Controversy Over Couples in Canada: The Evolution of Marriage and
Other Adult Interdependent Relationships, 29 QUEEN'S L.]. 41, 45-53 (2003) (describing provincial support
rules). The only exception is Quebec. See id. at 48-49. Canadian law was fueled by two important
decisions of the Canada Supreme Court. In Miron v. Trudel, [1995] 2 S.C.R. 418, the Court ruled that the
exclusion of a long-term, unmarried cohabitant from the statutory definition of “spouse” was, for
purposes of an automobile insurance policy, discriminatory and contrary to section 15 of the Canadian
Charter of Rights and Freedoms. In M. v. H., [1999] 2 S.CR. 3, the Supreme Court ruled, on the same
basis, that any support right available to heterosexual couples must also be extended to homosexual
couples. But in Nova Scotia (Attorney General) v. Walsh, [2002] 4 S.C.R. 325, the Court held that, with
respect to property acquired during the relationship, it is not discriminatory to treat cohabitants
differently from married couples as cohabitants have chosen to avoid the consequences of marriage.
A cohabitant right to share property accrued during the relationship appears to be available only to
couples in the Northwest Territories. See Family Law Act, RON.W.T., ch. 18, §§ 1, 36 (1997).
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states have adopted legislation that extends marital property rights to
cohabitants who have a common child or have lived together for at least two
years.” Italy and Norway are considering legislation that would grant some
inheritance rights to surviving cohabitants, regardless of contrary provisions
in the decedent cohabitant’s will.'® And New Zealand has extended all of the
rights and obligations of martiage to couples who have been “de facto partners”
for three years."

Only one American high court has thus far adopted a conscriptive
approach to cohabitant obligation,” but the American Law Institute (ALI)
has recently urged the states to abandon contract in favor of the conscrip-
tive alternative.” The ALI’s position

reflects a judgment that it is usually just to apply to [cohabi-
tants] . . . the property and support rules applicable to divorcing
spouses, that individualized inquiries are usually impractical or unduly
burdensome, and that it therefore makes more sense to require parties
to contract out of these property and support rules than to contract
into them."*

Is the ALI’s judgment sound? Undeniably, adoption of the conscriptive

approach would represent a radical departure from traditional principles of
family obligation. Such a dramatic change in legal standards—particularly

9. The provinces variously extend property rights to couples in “domestic” or “de facto” relationships.
Some, but not all, of the provincial statutes apply to homosexual as well as heterosexual couples. Some
require a minimum period of cohabitation. See DOROTHY KOVACS, DEFACTO PROPERTY PROCEEDINGS
IN AUSTRALIA 10-11 (1998); Lindy Willmott et al., De Facto Relationships Property Adjustment Law—
A National Direction, 17 AUST. }. FAM. L. 1, 2-5 (2003) (describing differences in state rules).

10.  See Sarsh Lyall, In Europe, Lovers Now Propose: Marry Me, a Little, N.Y. TIMES, Feb. 15,
2004, at A3. The Norwegian legistation would extend inheritance rights to cohabitants who have
lived together for five years or have a common child and would permit a surviving partner to retain a
shared residence regardless of a contrary disposition in the decedent partner’s will; the Italian legislation
would permit a surviving cohabitant to remain in a shared residence for a period equal to the length
of the relationship.

11.  Property (Relationships) Amendment Act, 2001 (N.Z.), available at httpy/fwww.legislation.govt.nz/.
For descriptions of the legislation and its development, see Bill Atkin, The Challenge of Unmarried
Cohabitation—The New Zealand Response, 37 FAM. L.Q. 303 (2003); Virginia Grainer, What's Yours Is
Mine: Reform of the Property Division Regime for Unmarried Couples in New Zealand, 11 PAC. RIM L. &
POL’Y J. 285 (2002).

12.  See Connell v. Francisco, 898 P.2d 831 (Wash. 1995). An Oregon appellate court has also
held that judges have “equitable powers” to reach a “fair result” at the end of a period of cohabita-
tion. See Wilbur v. DeLapp, 850 P.2d 1151, 1153 (Or. App. 1993).

13.  AM. LAW INST., PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND
RECOMMENDATIONS ch. 6 (2002) [hereinafter ALI PRINCIPLES].

14. Id.§6.03 cmt. b.
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one that runs counter to values permeating many related areas of law—
requires a substantial justification. As Justice Cardozo put it:
[ am not to mar the symmetry of the legal structure by the introduction
of inconsistencies and irrelevancies and artificial exceptions unless for
some sufficient reason, which will commonly be some consideration of
history or custom or policy or justice. Lacking such a reason, I must be
logical, just as I must be impartial, and upon like grounds.”

Cardozo reminds us that, although changes in family form may fuel
changes in family law, a shift in legal standards must also satisfy basic prin-
ciples of justice: Like cases must receive like treatment; rules must uniformly
reflect the relevant policy goals; and policy goals must express current percep-
tions of relational obligation.'® Only a family law that meets these standards
can accurately and adequately express contemporary family values.” Only a
family law that meets these standards is capable of gamering broad public
support and enduring allegiance."®

This Article investigates the extent to which adoption of a conscriptive
approach to cohabitant obligation would “mar the symmetry of the legal struc-
ture” and examines those “considerations of history or custom or policy or justice”
that might justify an asymmetrical law of family obligation. It explains why our
law has relied on commitment as a determinant of marital obligation and
evaluates possible justifications for the conscriptive approach. It concludes

15.  BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 33 (1949).

16. I have previously argued that new issues in family law should be approached from an
interpretive perspective that explicitly strives for coherence with the rules and principles applicable
to related cases. This approach not only promotes consistency, but it comports “with the widely held
view that the expression of contemporary beliefs and values is one of family law’s most important
functions . . . [and] embodies the notion, pervasive within our legal system, that ‘the very concept of
the rule of law’ demands ‘continuity over time’ and ‘respect for precedent.” Marsha Garrison, Law
Making for Baby Making: An Interpretive Approach to the Determination of Legal Parentage, 113 HARV.
L. REv. 835, 84243 (2000) (quoting Planned Parenthood v. Casey, 505 U.S. 833, 854 (1992)); see
also Marsha Garrison, Autonomy or Community? An Evaluation of Two Models of Parental Obligation,
86 CAL. L. REV. 41, 46-47 (1998) [hereinafter Garrison, Autonomy or Community] (arguing in favor
of interpretive approach to child support policy).

17. A number of family law scholars have argued that this expressive role is one of family
law’s most important functions. E.g., MILTON C. REGAN, JR., FAMILY LAW AND THE PURSUIT OF
INTIMACY 176-84 (1993); Carl E. Schneider, The Channelling Function in Family Law, 20 HOFSTRA
L. REV. 495 (1992); Carol Weisbrod, On the Expressive Functions of Family Law, 22 U.C. DAVIS L.
REV. 991 (1989); Jennifer Wriggins, Marriage Law and Family Law: Autonomy, Interdependence, and
Couples of the Same Gender, 41 B.C. L. REV 265, 293-301 (2000). See generally Cass R. Sunstein, On
the Expressive Function of Law, 144 U. PA. L. REV. 2021 (1996).

18.  See TOM R. TYLER, WHY PEOPLE OBEY THE LAW 178 (1990) (concluding, based on
extensive empirical research, that “people . . . evaluate laws and the decisions of legal authorities in
normative terms, obeying the law if it is legitimate and moral and accepting decisions if they are fairly
arrived at”); Tom Tyler & Robyn M. Dawes, Faimess in Groups, in PSYCHOLOGICAL PERSPECTIVES ON
JUSTICE 87, 89-90 (Barbara A. Mellers & jonathan Baron eds., 1993) (summarizing research).
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that those justifications are clearly inadequate to support conscriptive rules
for cohabitants who do not have common children and that, while the case of
cohabitants with common children is more complex, conscriptive rules would
almost certainly work more harm than good even for this limited group.
Finally, it sketches the legal reforms that seem most likely to serve the
interests of cohabitants, their children, and the public.

Part I describes the traditional view of marital obligation. It also describes
and evaluates other possible justifications for both private and public rela-
tional obligations. Part II describes various justifications that have been
offered for the conscriptive approach, analyzes the evidence relevant to those
justifications, and outlines some public policy disadvantages inherent in the
conscriptive model. Part III describes and evaluates the intuitions about
marriage and cohabitation that seem to underlie the movement in favor of
conscription and that might offer additional justifications for it. Part IV
describes and evaluates alternatives to conscription.

I. SOURCES OF RELATIONAL OBLIGATION
A. Marriage: Obligation From Commitment

Marital obligation is based on mutual consent.” The identities of the con-
tracting parties have varied; the consent of brides, grooms, guardians, and even
feudal lords has at one time or another been required.”” The content of the
marriage agreement has also varied widely across centuries and societies;
marriage has accommodated polygamy as well as monogamy and suttee as well
as no-fault divorce. But at all times marriage has been predicated on an explicit
agreement to assume marital roles and obligations. A “de facto” marriage is

19.  See, e.g., | WILLIAM BLACKSTONE, COMMENTARIES *434 (“[O]ur law considers marriage
in no other light than as a civil contract”); JOHN LOCKE, TWO TREATISES OF CIVIL GOVERNMENT
319 (Peter Laslett ed., Cambridge Univ. Press 1988) (1690) (“[Clonjugal society is made by a voluntary
Compact between Man and Woman”). One commentator has urged that,
[iln premodern English law, the use of the term contract was often synonymous with
marriage, and it was from the law of spousals that many of the doctrines of modern contract
law were first taken. In particular, rules relating to capacity, to duress, to consideration, to
offer and acceptance in praesentia and in absentia, to present and future intent, and to the
plea of non est factum have all developed out of the law of marriage.

Peter Goodrich, Habermas and the Postal Rule, 17 CARDOZO L. REV. 1457, 1470 (1996).

20.  Anthropologists describe marriage as a “contract between kin groups . . . themselves . . . whereby
a man acquires sexual and reproductive rights while his wife acquires some entitlement to his resources,
for the support of herself and her children.” Martin Daly & Margo . Wilson, The Evolutionary
Psychology of Marriage and Divorce, in THE TIES THAT BIND, supra note 1, at 91, 98-100 (summarizing
anthropological sources).
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thus an oxymoron. Unless marriage partners say “I do,” they are not married
and have assumed no marital obligations to each other.

The consensual nature of marriage holds constant even if the parties
forgo a ceremonial marriage. Common law marriage traditionally depended
not only on the fact of cohabitation and holding out a marital relationship
to the community, but also on a marriage agreement.” Even a marriage agree-
ment was insufficient if it did not manifest a present intention to marry, and
some courts went so far as to require proof of intention by clear and
convincing evidence.”

The consensual nature of marriage is also evident in the rules for exiting
a marital relationship. The grounds for annulment—incapacity, based on
mental state or age; fraud, based on a material misrepresentation or physical
incapacity; duress, either physical or mental—are all contract defenses. A
judgment that a marriage should be annulled thus represents a determination
that the “meeting of minds” necessary for a valid marriage did not take place.
Fault-based divorce requirements differ from annulment grounds in that they
represent contract breaches rather than defenses, but the consensual concep-
tion of marriage is still central. Although modem no-fault divorce has
expanded the content of the marriage agreement to include spousal compatibil-
ity in addition to the traditional elements, it has not altered the view of
marriage as a legally binding contract that can neither be imposed without
consent nor exited without risk of legal sanctions.

The contractual view of marriage is not unique to the common law tradi-
tion. Under the civil law, marriage is and was contractual.” Under Catholic,
Jewish, and Islamic law, marriage is and was contractual.”® Under Roman
law, marriage was contractual.” Even the Babylonian Code of Hammurabi

21.  See 55 C.J.S. Marriage § 10 (1998) (“[Alll that is required is that there should be an actual
and mutual agreement to enter into a matrimonial relation . . . between parties capable in law of
making such a contract, consummated by their cohabitation as man and wife or their mutual assump-
tion openly of marital duties and obligations.”).

22. See id. § 6; HOMER H. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED
STATES 48 (2d ed. 1987).

23.  See SAMUEL PUFENDORF, OF THE LAW OF NATURE AND NATIONS bk. 6, ch. 1, §§ 12, 14
(Basil Kennett trans., Oxford 1803) (1672) (“[Clonsenting and not Bedding, makes a Marriage.”); see
also Hans W. Baade, Marriage Contracts in French and Spanish Louisiana: A Study in “Notarial”
Jurisprudence, 53 TUL. L. REV. 3 (1978); Rodolfo Batiza, The Actual Sources of the Marriage Contract
Provisions of the Louisiana Civil Code of 1808: The Textual Evidence, 54 TUL. L. REV. 77 (1979).

24.  See REUVEN P. BULKA, JEWISH MARRIAGE: A HALAKHIC ETHIC 23-24 (1986); DAWOUD
SUDQI EL ALAMI & DOREEN HINCHCLIFFE, ISLAMIC MARRIAGE AND DIVORCE LAWS OF THE ARAB
WORLD 5-6 (1996); JOHN WITTE, JR., FROM SACRAMENT TO CONTRACT: MARRIAGE, RELIGION
AND LAW IN THE WESTERN TRADITION 25-26 (1997).

25.  See Susan Treggiari, Divarce Roman Style, in MARRIAGE, DIVORCE, AND CHILDREN IN
ANCIENT ROME 31 (Beryl Rawson ed., 1991); see also Batiza, supra note 23, at 14-15 (describing
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provided that, “[i]f a man take a wife and does not arrange with her the
proper contracts, that woman is not his legal wife.”

Despite the weight of history and tradition, advocates of conscriptive
rules sometimes argue that marital obligation is not really based on contract or
commitment after all. For example, the Canadian Law Commission urges that:

Individuals in close personal relationships who are not married . . . may
have many of the characteristics of economic and emotional interdepen-
dency that ought to give rise to rights and responsibilities. To fail to include
these individuals may undermine the state’s interests in recognizing
and supporting the full range of committed, mutually supportive personal
adult relationships.”

Ira Ellman, chief reporter for the ALI Principles of the Law of Family Dissolution
(ALI Principles), also contrasts the “bargained-for exchange” between a res-
taurant and a patron with the “social reciprocity” that leads one friend to pick
up the lunch tab today because the other did so yesterday. He argues that,

while marriages (and domestic partnerships) are quite obviously more
like friendships than hamburgers, they also give rise to legally enforce-
able obligations, which lead some people to forget the obvious and
think they are like hamburgers after all. The error apparently arises
from the mistaken assumption that the legal obligations arising from
marriage must have their source in a bargained-for exchange. . . . But
we must remain clear about the difference. Lunch with my friend may
leave me with a sense of social debt that is real, but non-specific. Qur
debt to the restaurant. . . involves paying $23.37. Now. So legal
obligations are well-defined in both time and nature, while the
reciprocities expected in close social relationships are not.””

Of course, Ellman is right that the marital contract is much less precise

than the typical commercial contract. Marital obligations have seldom been
based on individual negotiation;” even the transfer of funds upon marriage,

Roman roots of civil law marriage concept); Goodrich, supra note 19, at 1470 (explaining that in
medieval England “marriage was subject to the jurisdiction of ecclesiastical courts and judges trained
in civil law, and it is that Roman inheritance which the common lawyers subsequently admitted into
English law”).

26.  Babylonian Code of Hammurabi, quoted in HARRY E. KRAUSE ET AL., FAMILY LAW:
CASES, COMMENTS, AND QUESTIONS 33 (5th ed. 2003).

27.  BEYOND CONJUGALITY, supra note 7, ch. 3, pt. 1, § 4 (emphasis added).

28.  Ira M. Ellman, “Contract Thinking” Was Marvin’s Fatal Flaw, 76 NOTRE DAME L. REV.
1365, 1373-74 (2001).

29.  Thus the Restatement of Contracts warns that “the marital relationship has not been
regarded by the common law as contractual in the usual sense. Many terms of the relationship are
seen as largely fixed by the state and beyond the power of the parties to modify.” RESTATEMENT
(SECOND) OF CONTRACTS § 190 (1981).
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in the form of dowry or bride price, represented an exchange for entering
marriage rather than an alteration of its terms and conditions.” For this reason,
family law scholars have variously described marriage as a relational contract,
status contract, partnership, or covenant.” Undeniably, marital commitment
differs from a commercial transaction like the purchase of lunch.

Ellman and the Canadian Law Reform Commission are wrong, however,
in suggesting that marriage partners have legal obligations to each other because
they enjoy a close social or personal relationship. First, a close relationship
does not imply legal obligations: Ellman was not legally obliged to buy Friend’s
lunch, even if Friend had purchased many meals for Ellman; Ellman would
not owe anything to Friend if he terminated their relationship, even if the
friendship was longstanding and intimate; Ellman would not owe anything to
Friend even if he and Friend had been roommates who experienced “economic
and emotional interdependency.” We ascribe moral obligations to close pet-
sonal relationships, but not legally binding obligations.

Second, marriage is not just a close personal relationship, nor does
marital obligation arise either from relational intimacy or economic inter-
dependency. Marriage is a public commitment. “In the marriage ceremony
the public recognizes and supports the couple’s reciprocal bond, and guarantees
that [the couple’s] . . . commitment . . . will be honored as something valuable
not only to the pair but to the community at large.” The couple who exchange
vows “agrees to be subject to a complex set of behavioral expectations defining
the roles of spouse and parent, expectations that will restrict their freedom
and guide their behavior in the relationship.”” Entrance into marriage legally
forecloses other marital opportunities; the role expectations attached to
marital status also inhibit participation in other sexual and economic

30.  See Daly & Wilson, supra note 20, at 97-99.

31. See MARGARET F. BRINIG, FROM CONTRACT TO COVENANT: BEYOND THE LAW AND
ECONOMICS OF THE FAMILY 6 (2000) (arguing that “covenant is a preferable concept for describing
families . . . for, in brief, the covenant implies unconditional love and permanence”); Sanford N.
Katz, Marriage as Partnership, 73 NOTRE DAME L. REV. 1251, 1271-72 (1998) (urging that marriage is
not just a contract but also a partnership); Elizabeth S. Scott & Robert E. Scott, Marriage as Relational
Contract, 84 VA. L. REV. 1225 (1998) (urging that marriage is best described as a relational contract);
Ariela R. Dubler, Note, Governing Through Contract: Common Law Marriage in the Nineteenth
Century, 107 YALE L.J. 1885, 1907-08 (1998) (describing marriage as status contract).

32.  NANCcYF. CoTT, PUBLIC VOWS: A HISTORY OF MARRIAGE AND THE NATION 2 (2000).
There is evidence that community expectations can play an important role in molding both social
and business relationships. The public aspects of marriage thus reinforce internalized marital norms.
See Scott & Scott, supra note 31, at 1292-93 (describing the impact of community expression of norms).

33.  Elizabeth S. Scott, Social Norms and the Legal Regulation of Marriage, 86 VA. L. REV. 1901,
1907 (2000); see also Eric A. Posner, Family Law and Social Norms, in THE FALL AND RISE OF
FREEDOM OF CONTRACT 256, 259-62 (F.H. Buckley ed., 1999) (describing influence of social norms
on marital behavior); Scott & Scott, supra note 31, at 1288-92 (same).
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relationships. Spousal role expectations represent consideration for the marital
agreement.” They serve to induce detrimental reliance on continuation of the
marital relationship.”

The pattern of relational obligation that arises from marital commitment
is not unusual; virtually all other legally enforceable role responsibilities—
guardian to ward, conservator to incompetent, trustee to beneficiary—arise,
not by default, but from the voluntary assumption of a particular role in relation
to a particular individual.® As with marriage, the role expectations attached
to these various statuses inhibit other relational opportunities and induce
detrimental reliance: Neither the beneficiary with a trustee nor the ward with
a guardian can easily replace the individuals who have assumed fiduciary
obligations toward them; the assumption of these statuses precludes their
assumption by others and induces reliance on role performance.

While marriage law retains its emphasis on role-based commitment as a
source of obligation, the marriage contract has become more variable. Mar-
riage partners may now individually negotiate with respect to their property
rights and, to a lesser but still significant extent, their support obligations.”
A handful of jurisdictions have even empowered prospective marriage partners
to vary the grounds for divorce.” These developments do not diminish marriage
law’s emphasis on commitment as a source of obligation but instead enhance
it; today, one spouse’s marital commitment may represent an exchange for
the other’s willingness to forgo the typical benefits of marriage or, conversely,
to assume enhanced marital obligations.

34.  Sociologist Guy Moors found that women who married between his first and second inter-
views with them valued autonomy in the first interviews to a slightly higher, although not significant,
degree than women who entered cohabitation or decided not to marry during the same period, but
that, by the second interview, the married women’s “urge for ‘autonomy’ . . . drops considerably after
gaining security in and through marriage.” Guy Moors, Values and Living Arrangements: A Recursive
Relationship, in THE TIES THAT BIND, supra note 1, at 212, 222-23 tbl.11.3.

35.  See Michael ]. Trebilcock, Mamiage as a Signdl, in THE FALL AND RISE OF FREEDOM OF CONTRACT,
supra note 33, at 245, 248-55 (describing application of “market signaling theory” to norms of marriage).

36.  Scholars disagree on whether fiduciary duties are purely contractual. Compare Frank H.
Easterbrook & Daniel R. Fischel, Contract and Fiduciary Duty, 36 ].L. & ECON. 425, 427 (1993)
(urging that there is nothing special about fiduciary obligations and positing that fiduciary obligations
arise from “contractual” (and thus consensual) relations) and John H. Langbein, The Contractarian
Basis of the Law of Trusts, 105 YALE L.J. 625, 629 (1995) (“The rules of trust fiduciary law mean to
capture the likely understanding of the parties to the trust deal . . . . ™), with Victor Brudney, Contract
and Fiduciary Duty in Corporate Law, 38 B.C. L. REV. 595, 597 (1997) (“[T]o say that a relationship is
contractual ‘only begins analysis; it gives direction to further analysis . . . .””). They do not disagree
that fiduciary obligations arise from a voluntary undertaking.

37.  See KRAUSE ET AL., supra note 26, at 178-79 (“Today all states agree that a premarital
agreement is enforceable if it meets certain requirements . . . .”).

38.  See ARIZ. REV. STAT. ANN. § 25-901 (West Supp. 2003); ARK. CODE ANN. §§ 9-11-
803, 9-11-808 (Michie 2003); LA. REV. STAT. ANN. §§ 9:293, 9:307 (West 2004).
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Modern marriage law thus shows no sign of abandoning the traditional
view that marital obligation derives from marital commitment. More than ever,
the law defines and limits spousal obligations by formal marriage agreements.

B. Dependency-Causation as an Alternative Source
of Relational Obligation

1.  The Basis of Parental Obligation

The law of parental obligation offers a notable exception to the general
pattern of commitment-based obligations. Some societies have permitted con-
tractual transfers of parental rights and obligations, and courts have sometimes
held that an individual who tacitly or explicitly agrees to act as a parent may
be estopped from denying parental status.” But initial determinations of
parentage have flowed from consanguinity or status. The woman who gives
birth to a child bears all the rights and obligations of parenthood whether she
wants to or not; even rape, although it may provide a basis for obtaining an
abortion, does not serve as a defense to the obligations of motherhood. Legal
fatherhood, too, is based on consanguinity or marriage to the child’s mother,
not parental commitment.”

39.  When a nonparent consents to act as a parent and the child’s interests would be harmed
by termination of the parental relationship, the nonparent is estopped from disclaiming the respon-
sibilities he has assumed. See, e.g., W. v. W., 779 A.2d 716 (Conn. 2001) (stepparent); Watts v.
Watts, 337 A.2d 350 (N.H. 1975) (same). The estoppel principle has also been used against a same-sex
partmer. See LSK. v. HAN., 813 A.2d 872 (Pa. Super. Ct. 2002) (same-sex partner who encouraged
mother to utilize artificial insemination to bear a child). .

40.  The common law presumption of legitimacy historically ensured that the husband of a
married mother would be treated as her child’s legal father whether or not he was its biological pro-
genitor and whether or not he had consented either to the mother’s extramarital affair or to provide
support for her offspring. The presumption could be rebutted only by proof that the husband was
incapable of procreation or had no access to his wife during the relevant period. See 1 BLACKSTONE,
supra note 19, at *¥454-59. Under Lord Mansfield’s Rule, first enunciated in Goodright v. Moss, 98
Eng. Rep. 1257 (K.B. 1777), neither spouse could testify to nonaccess by the husband. Both the
presumption and its accompanying evidentiary restrictions appear to have stemmed from the desire
to protect children from the stigma and legal disadvantages of illegitimacy, coupled with the hope of
promoting marital harmony, “a goal that is obviously impaired by facilitating suits against husband
and wife asserting that their children are illegitim