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THE LIBERAL DISCOURSE AND THE
“NEW WARS” OF/ON CHILDREN

Noélle Quénivet *

“We are urging all governments and armed groups to
end the military recruitment of children under 18 and to
release those children already in service. There can be
no excuse for arming children to fight adult wars.”?

Statement by Mary Robinson, United Nations High
Commissioner for Human Rights, Feb. 12, 2002

INTRODUCTION

he typical armed conflict of the last few decades has not

been one where instruments of high technology such as
unmanned drone and guided missiles has been used; rather, it
has been fought by young people with AK-47s? and machetes.3
The conflicts in the Democratic Republic of Congo, Sierra Leo-
ne, and Uganda illustrate the extensive participation of chil-
dren in hostilities. Since the early 1990s, after Graca Machel’s*

* Associate Professor and Head of the International Law and Human Rights
Unit at the University of the West of England (United Kingdom); Ph.D. 2004,
Essex; LL.M. 1998, Nottingham. The author is particularly grateful to Robert
P. Barnidge, Jr. and Shilan Shah-Davis for their valuable comments on vari-
ous drafts of this paper and to the editors of the Journal for their outstanding
work in reviewing the article.

1. Office of the High Commissioner for Human Rights, High Commission-
er for Human Rights Welcomes Entry into Force of Instrument against Use of
Child Soldiers, UNITED NATIONS HumaN RicHTS (Feb. 12, 2002),
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=663
3&LangID=E.

2. In relation to the conflict in Sierra Leone, see AK-47: The Sierra Leone
and Child Soldier, BBC NEwWS (Dec. 6, 2005),
http:/mews.bbc.co.uk/1/hi/world/europe/4500358.stm.

3. Harold Koh explains that “[jjust as Rwanda was a ‘low-tech genocide,’
committed largely by machete, small arms constitute today’s real weapon of
mass destruction.” Harold Hongju Koh, A World Drowning in Guns, 71
ForDHAM L. REV. 2333, 2338 (2003).

4. In 1993, the United Nations Committee on the Rights of the Child and
the General Assembly requested a report to be produced on the impact of
armed conflict on children. In 1994, United Nations Secretary-General
Boutros Boutros-Ghali entrusted this task to Graca Machel, Mozambique’s
first post-independence Minister for Education.
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seminal report on the impact of armed conflict on children,’ a
coalition of non-governmental organizations (“NGOs”) and in-
dividual activists has strongly argued against the use of chil-
dren, defined as individuals below eighteen years of age, in
armed conflict. A black African boy holding an AK-47 has be-
come universally recognised as a symbol of child soldiering,® a
situation viewed by many as intolerable. It has been argued
that a liberal society, which cherishes values such as universal-
ity of human rights, cannot possibly approve of children’s in-
volvement in armed conflicts, since this is contrary to the val-
ues of the civilized world;” “War Is Not Child’s Play”s is one re-
cent academic article that astutely reflects this view. This rais-
es a number of questions. What distinguishes this African boy
from the French, canonized heroine Joan of Arc? Also, why is
the world’s attention focused on the plight of African children
when both the United Kingdom® and the United States of
America continue to recruit children to join their armed forc-
es?10 The way we look at children, more specifically children in
conflicts, has changed over time; thus, examining the issue of
child soldiering in a historical context appears expedient.

5. See Expert of U.N. Secretary-General, Impact of Armed Conflict on
Children, U.N. Doc. A/51/306 (Aug. 26, 1996) (by Graca Machel) [hereinafter
Impact of Armed Conflict on Children].

6. See Lindsay Stark, Neil Boothby & Alastair Ager, Children and
Fighting Forces: 10 Years on From Cape Town, 33 DISASTERS 522, 524 (2009).

7. See Lisa Hughes, Can International Law Protect Child Soldiers?, 12
PEACE REV. 399, 399 (2000).

8. See generally Nsongurua J. Udombana, War is Not Child’s Play! Inter-
national Law and the Prohibition of Children’s Involvement in Armed Con-
flicts, 20 TEMP. INT'L & CoMP. L.J. 57 (2006).

9. “The UK . .. remains among a group of fewer than 20 countries which
continue to permit in law the recruitment of children into the armed forces
from the age of 16 years. No other country in the European Union and no
other UN Security Council permanent member state recruits from this age.”
CoAL. TO STOP THE USE OF CHILD SOLDIERS, CATCH 16—22: RECRUITMENT AND
RETENTION OF MINORS IN THE BRITISH ARMED FORCES 8 (2011) [hereinafter
RECRUITMENT OF MINORS IN BRITISH ARMED FORCES].

10. “The majority of recent scholarly research relating to children and
armed conflict has, quite rightly, been directed toward eliminating the use of
child soldiers by rebel groups in developing nations.” Stephen Brosha, Chil-
dren as Tools of War: Seeking Global Solutions Through Theoretical Analysis,
2 ATLANTIC INT'L STUD. J. (2005), http://atlismta.org/online-journals/0506-
journal-government-and-the-rights-of-individuals/children-as-tools-of-war; see
also Jason Hart, The Politics of “Child Soldiers,” 13 BROWN J. WORLD AFF.
217, 221 (2006).
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Moreover, childhood is defined by social policymaking predicat-
ed on many factors, including “ideas of what children are or
normally should be.”'! This, in turn, involves analyzing the
subject matter from a socio-legal perspective.

Liberalism, which is based on the concept of human dignity
and universal human rights, conceives of children’s involve-
ment in armed conflicts as a violation of their human rights.
Consequently, an international lobbying campaign,'? led by a
number of human rights and humanitarian NGOs as well as
the International Committee of the Red Cross (“ICRC”), has
attempted to transform the moral value of disapproving chil-
dren’s involvement in armed conflicts into a legal norm that
problematizes their involvement. The main achievements of
this campaign, favoring “[a] universal approach . . . perceiv[ing]
all under-18 recruitment into armed groups as offensive, from
under-18-year-olds enlisting in state armies with parental
permission to young teenagers joining an armed group in order
to defend their own social group to pre-teens abducted and de-
sensitized to the act of killing,”'3 have been the adoption of a
series of hard and soft law instruments such as the Optional
Protocol on Children in Armed Conflict,’4 the creation of the
United Nations Office of the Special Representative of the Sec-
retary-General on Children and Armed Conflict,'> among oth-
ers.'6 This norm entrepreneurship!™—of transforming moral
values into legal norms—has been such a success that it is

11. Allison James & Adrian L. James, Childhood: Toward a Theory of Con-
tinuity and Change, 575 ANNALS AM. ACAD. POL. Soc. ScI. 25, 32 (2001).

12. For a background on progression of the campaign, see generally Peri-
naz Kermani Mendez, Moving from Words to Action in the Modern ‘Era of
Application’> A New Approach to Realising Children’s Rights in Armed Con-
flicts, 15 INT'L J. CHILD. RTS. 219 (2007).

13. Mary-Jane Fox, Child Soldiers and International Law: Patchwork
Gains and Conceptual Debates, 7 HUM. RTS. REV. 27, 42 (2007).

14. Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict and on the Sale of Children, Child
Prostitution and Child Pornography, G.A. Res. 54/263, U.N. Doc.
A/54/RES/263 (Mar. 16, 2001) [herein after Optional Protocol].

15. See UNITED NATIONS OFF. SPECIAL REPRESENTATIVE TO SECRETARY-
GENERAL FOR CHILD. & ARMED CONFLICT,
http://childrenandarmedconflict.un.org (last visited Mar. 6, 2013).

16. For an overview of the new mechanisms, see R. Charli Carpenter, Set-
ting the Advocacy Agenda: Theorizing Issues Emergence and Nonemergence in
Transnational Advocacy Networks, 51 INT'L STUD. Q. 99, 105-12 (2007).

17. For a discussion on norm entrepreneurship, see id., at 113—-14.
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commonplace to consider child soldiering as an enormity and
an affront to human dignity. Criticism against the opinion that
child soldiering is inacceptable as such has been raised at
times,!® but it has not been welcome. Nonetheless, the main-
stream view that child soldiering is unacceptable not only fails
to consider 1t from a historical perspective!® but also is insuffi-
ciently sensitive to local and regional cultures and traditions.20

Additionally, liberals contend that law is “the best instru-
ment for securing liberty, empowering humanity, and bringing
about social change.”?! Yet, the current legal framework does
not offer such a straight-forward position as three legal re-
gimes apply in relation to child soldiers: the human rights law
regime that applies at any time (United Nations Convention on
the Rights of the Child2?? and the Optional Protocol23), the in-
ternational humanitarian law regime that only applies in times
of conflict of an international (Geneva Conventions?4 and Addi-

18. See David M. Rosen, Child Soldiers, International Humanitarian Law,
and the Globalization of Childhood, 109 AM. ANTHROPOLOGIST 296, 296
(2007).

19. See Hart, supra note 10, at 219.

20. In the discrete context of child labor, Timothy Ivins refers to the “West
cultural arrogance’ [that] does not take into consideration local cultural
norms and needs.” Timothy Ivins, A Contextual Approach to Child Labour, 1
CROSS-SECTIONS: BRUCE HALL ACAD. J. 36, 38 (2005).

21. See Ah-Jung Lee, Understanding and Addressing the Phenomenon of
‘Child Soldiers’: The Gap Between the Global Humanitarian Discourse and
the Local Understandings and Experiences of Young People’s Military Re-
cruitment 7 (Refugees Studies Ctr. Working Paper Series, Paper No. 52,
2009); see also BARBARA GOODWIN, USING POLITICAL IDEAS 40-41 (4th ed.
2005).

22. See United Nations Convention on the Rights of the Child art. 1, Nov.
20, 1989, 1577 U.N.T.S. 3 [hereinafter UNCRC].

23. Optional Protocol, supra note 14.

24. Geneva Convention for the Amelioration of the Condition of the
Wounded and the Sick in Armed Forces in the Field (First Geneva Conven-
tion), Aug. 12, 1949, 75 U.N.T.S. 31; Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forc-
es at Sea (Second Geneva Convention), Aug. 12, 1949, 75 U.N.T.S. 85; Geneva
Convention Relative to the Treatment of Prisoners of War (Third Geneva
Convention), Aug, 12, 1949, 75 U.N.T.S. 135; Geneva Convention Relative to
the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S.
287, available at http://www.icrc.org/ihl.nsf/full/380 [hereinafter Geneva Con-
vention IV].
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tional Protocol 125) or non-international nature (Common Arti-
cle 3 of the Geneva Conventions and Additional Protocol I1126),
and international criminal law which relates to the prosecution
of individuals having committed crimes in times of armed con-
flict (Rome Statute of the International Criminal Court, also
known “Rome Statute”?7).

Whilst it is true that human rights instruments condemn the
participation and use of children in armed conflict, since 1977
little, if any, progress has been made in international humani-
tarian law in actually tackling the issue of child soldiering. And
this is despite the work of ICRC and some humanitarian
NGOs. A key underlying question remains: why should child
soldiering between fifteen and eighteen years of age be univer-
sally banned?28

This Article aims to radically rethink the notion of child sol-
diering in human rights and international humanitarian law in
order to assess whether a change in the law is indeed neces-
sary. With this view, it begins by exploring how and why the
phenomenon of child soldiering has gained prominence in re-
cent years. It then examines the current legal framework—
including human rights law, international humanitarian law,
and international criminal law—in relation to the recruitment,
conscription, enlistment, and participation of children in armed
conflict. This Article ends by critically analyzing international
law in this area through the prism of two values that are es-
sential to liberal thinkers: universality, the idea that liberal
values apply across cultures, and autonomy, the idea that each
individual is able to take decisions independently of third party
interference. The Article concludes that the issue of child sol-
diering is more difficult to grasp than the liberal thinkers pre-
sent it and that “the zero under 18’ campaign?® launched by

25. Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts (Proto-
col I), June 8, 1977, 1125 U.N.T.S. 3 [hereinafter Additional Protocol I].

26. Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol II), June 8, 1977, 1125 U.N.T.S. 609 [hereinafter Additional Proto-
col II].

27. Rome Statute of the International Criminal Court, July 17, 1998, 2187
U.N.T.S. 3 [hereinafter Rome Statute].

28. See Lee, supra note 21, at 8.

29. The idea behind the campaign is that no child under the age of eight-
een should be allowed to be recruited or take part in the hostilities. This
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the Special Representative on Children and Armed Conflict3? is
unlikely to be successful because it fails to take into considera-
tion the weight of history, politics, and culture. That being said,
the Article’s aim is certainly not to portray child soldering as a
positive experience or excuse human rights violations that such
children suffer once they have, even voluntarily, joined armed
forces or armed groups.

I. THE CHILD SOLDIER PHENOMENON

Undoubtedly, moral and societal values reflect the times we
live in. As Lisa McNee explains, the constructions of childhood
“are products of a particular period and a particular cultural
framework.”3! Until recently, the idea of children taking a di-
rect and indirect part in armed conflicts was commonly accept-
ed as an inevitable aspect of warfare. Yet, the rise of the hu-
man rights ideology and the emergence of the so-called “new
wars”’32 have led child soldiering to be condemned.

A. Historical Approach to Childhood and Children in Wars

Social scientists contend that the concept of childhood did not
exist during the Middle Ages.3? The underlying belief was that
as soon as children’s abilities grew, so did their participation in

campaign is based on the fact that although the UNCRC states that a child is
anyone under the age of eighteen years old, this definition is repudiated in
Article 38 that allows for the recruitment and participation of children aged
fifteen and more. UNCRC, supra note 22, art. 38(3).

30. See Zero Under 18 Campaign, UNITED NATIONS OFF. SPECIAL
REPRESENTATIVE TO SECRETARY-GENERAL FOR CHILD. & ARMED CONFLICT,
http://childrenandarmedconflict.un.org/our-work/zero-under-18-campaign
(last visited Apr. 4, 2013). One of the campaign’s objectives is to “[e]ncourage
all States to raise the age of voluntary recruitment to a minimum of 18
years.” Id.

31. Lisa McNee, The Languages of Childhood: The Discursive Construction
of Childhood and Colonial Policy in French West Africa, 7 AFR. STUD. Q. 20,
20 (2004); see also Lee, supra note 21, at 4.

32. As Mary Kaldor summarizes, “the new wars involve a blurring of the
distinctions between war (usually defined as violence between states or orga-
nized political groups for political motives), organized crime (violence under-
taken by privately organized groups for private purposes, usually financial
gain) and large-scale violations of human rights (violence undertaken by
states or politically organized groups against individuals).” MARY KALDOR,
NEW & OLD WARS 2 (2d ed. 2007).

33. James & James, supra note 11, at 26. It must also be noted that a
child’s experience in medieval times highly depended on its social status.
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society expand. The idea that a person reached adulthood at a
certain fixed age simply did not exist at that time. One has to
wait until the late 1990s to see when a consensus began to
emerge, at least in regard to human rights law, which unequiv-
ocally declared that a child was anyone below eighteen years of
age.’* Furthermore, in medieval times young people “were not
granted any sort of special or distinctive social status.”3> By the
fifteenth century, however, an awareness developed to the ef-
fect that children should be afforded some special considera-
tion, as their social experience and interaction was different
from that of adults.?6 The first legal instrument to recognise
the specificity of “childhood” was the Geneva Declaration of the
Rights of the Child of 192437 followed by the more comprehen-
sive Declaration of the Rights of the Child adopted in 1959 by
the United Nations General Assembly3® and finally the United
Nations Convention on the Rights of the Child.3?

Despite the acknowledgment that children’s role and place in
society was different, it remained common for them to partake
in armed conflicts. Examples include “the drummer boys in the
American Revolution,” “powder monkeys in the war of 1812,
the Mexican war, and the Civil War [of the United States],”
and the Hitler Youth during World War I1.4° Closer to our time,

34. See UNCRC, supra note 22; see also Convention Concerning the Prohi-
bition and Immediate Action for the Elimination of the Worst Forms of Child
Labor art. 2, June 17, 1999, 2133 U.N.T.S. 161.

35. James & James, supra note 11, at 26.

36. See id.

37. See Geneva Declaration of the Rights of the Child, Sept. 26, 1924,
League of Nations O.J. Spec. Supp. 21, at 43. Article 25(2) of the Universal
Declaration of Human Rights also specifies that childhood is entitled to spe-
cial care and assistance. Universal Declaration of Human Rights, G.A. Res.
217A (IIT) A, art. 25(s), U.N. Doc. A/RES/217(III) (Dec. 10, 1948) [hereinafter
UDHR].

38. Declaration of the Rights of the Child, G.A. Res. 1386 (XIV), U.N.
GAOR, 14th Sess. Supp. No. 16 (Vol. I), U.N. Doc. A/4354 (Vol. I), at 19 (Nov.
20, 1959). As Joel Bakan asserts, “[b]y the middle of the [twentieth] century,
childhood was a robustly protected legal category.” Joel Bakan, The Kids Are
Not All Right, N.Y. TIMES, Aug. 21, 2011,
http://www.nytimes.com/2011/08/22/opinion/corporate-interests-threaten-
childrens-welfare.html.

39. UNCRC, supra note 22.

40. Kristin Gallagher, Towards a Gender-Inclusive Definition of Child
Soldiers: The Prosecutor v. Thomas Lubanga,7 EYES oN ICC 115, 115 (2010—
11). Twelve year old boys were recruited by Robert Baden Powell during the
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during the Iran-Iraq war, Iranian president Rafsanjani de-
clared that children as young as twelve should be fighting.4!
Just as is the case today, military apprenticeship or military
service was an attractive vocation, especially where a formal
universal education system did not exist.*2 In 1999 the Council
of Delegates of the International Red Cross and Red Crescent
Movement stated that it was “seriously alarmed by the increas-
ing number of children involved in armed conflict and by the
tremendous suffering endured by those children . . . .”43 Three
years earlier, in 1996, Machel had published her report expos-
ing the plight of children in armed conflicts.4* As Ah-Jung Lee
aptly summarizes, “the global discourse is that children have
no place in war under any circumstance . . . .”45 Despite this
growing consensus, no one has yet actually addressed the load-
ed question of why child soldiering, defined for the working
purposes of this Article as an individual below the age of eight-
een who takes a direct or indirect part in hostilities, is so wide-
ly and flatly condemned. To answer this question, one must in-
vestigate two key developments that have occurred in recent
decades that have radically changed mainstream perceptions of
child soldiering, namely the growing impact of liberal human
rights ideology and the emergence of “new wars.”

B. Human Rights Ideology

One key development in recent decades has been the growing
impact of a human rights ideology that finds its foundations in
liberal thought. Liberalism is committed to a society in which
individuals can freely and autonomously pursue and realize
their interests.*¢ Because liberals tend to view the individual as
“Inviolable” and human life as “sacrosanct,” violence is prohib-

siege of Mafeking in 1900 to deliver messages under fire. Michael Bartlet,
Britain’s Child Soldiers, THE  GUARDIAN, Mar. 11, 2011,
http://www.guardian.co.uk/commentisfree/2011/mar/11/britain-child-soldiers-
army; see also Ilona Topa, Prohibition of Child Soldiering—International Leg-
islation and Prosecution of Perpetrators, 3 HANSE L. REV. 105, 106 (2007).

41. See Gallagher, supra note 40, at 115-16.

42. Mary dJonasen, Child Soldiers in Chad, 10 INTERSECTIONS 309, 311
(2009).

43. Int’l Comm. of the Red Cross [ICRC], Children Affected by Armed Con-
flict, Council of Delegates Res. No. 8, pmbl. (Oct. 29-30, 1999).

44. See generally Impact of Armed Conflict on Children, supra note 5.

45. Lee, supra note 21, at 3.

46. See GOODWIN, supra note 21, at 37.
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ited barring the rare cases in which the liberal society is
threatened.*” For liberals, individual human rights, such as
those enshrined in the 1948 Universal Declaration of Human
Rights (e.g., right to life, freedom from torture, freedom of
speech),*® are fundamental in any given society. The advent of
a human rights ideology that began with the adoption of the
1948 Universal Declaration of Human Rights, and a range of
universal and regional human rights treaties has solidified the
liberal position in law.

As a result of liberalism’s “rights-based approach,’®® issues
relating to children have been entirely perceived through the
prism of human rights. In fact, the first comprehensive report
on the plight of children in armed conflict®® was based on a
human rights law framework: the 1989 United Nations Con-
vention on the Rights of the Child (“UNCRC”).?! The seminal
work of Machel led to a discourse on which “child soldiering is
an unambiguous violation of universal children’s rights.”52 The
plight of children in armed conflict is viewed as child abuse and
a violation of human rights law.?3 Remarkably, “[o]ver the past
20 years, human rights law involving the rights and welfare of
children has become increasingly focused on children partici-
pating in armed conflict.”® That being said, it must be stressed
that in an armed conflict a different body of law, namely inter-
national humanitarian law, acts as the law governing the spe-
cific subject matter of children in armed conflict.?> As a result,

47. Id.

48. See UDHR, supra note 37, pmbl., art. 3, 5.

49. Lee, supra note 21, at 6 (noting that the “rights-based approach” refers
to “humanitarian agencies conceptuali[zing] ‘child soldering’ in terms of a
clear violation of universal children’s rights and a breach of international
humanitarian law”).

50. Impact of Armed Conflict on Children, supra note 5.

51. RACHEL HARVEY, CHILDREN AND ARMED CONFLICT: A GUIDE TO
INTERNATIONAL HUMANITARIAN AND HUMAN RIGHTS LAW 14 (2003).

52. Lee, supra note 21, at 3.

53. See Vanessa Pupavac, Misanthropy Without Borders: The International
Children’s Rights Regime, 25 DISASTERS 95, 107 (2001).

54. Janet McKnight, Child Soldiers in Africa: A Global Approach to Hu-
man Rights Protection, Enforcement and Post-Conflict Reintegration, 18 AFR.
J.INT'L & ComP. L. 113, 117 (2010).

55. Principle of lex specialis means that a law governing a specific subject
matter (e.g., international humanitarian law) overrides a law which only gov-
erns general matters (e.g., human rights law). For a discussion on the concept
of lex specialis, see generally Conor McCarthy, Legal Conclusion or Interpre-
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children are protected via human rights and humanitarian
law®® and attention should also be paid to international human-
itarian law provisions.

C. Emergence of New Wars

A second key development in recent decades that has radical-
ly changed mainstream perceptions of child soldiering has been
the emergence and subsequent proliferation of so-called “new
wars.” A link can arguably be drawn between such wars and
the proliferation of the recruitment and use of children in com-
bat.?” These wars stand in stark contrast to contemporary in-
ternational armed conflicts or previous wars of national libera-
tion.

Three salient features of these “new wars” contribute to the
increased involvement of children in them. Firstly, modern
warfare “is an especially aberrant and horrific phenomenon”58
as such conflicts are typically characterized by the abandon-
ment of all moral standards and the “lack of a clear delineation
between war and peace . . . .”® Distinctions between fighters
and civilians are generally not made,®® and worse still, the ci-
vilian population becomes the target of systematic attacks car-
ried out with extreme levels of brutality and violence (e.g., use

tative Process? Lex Specialis and the Applicability of International Human
Rights Standards, in INTERNATIONAL HUMANITARIAN LAW AND HUMAN RIGHTS
LAW: TOWARDS A NEW MERGER IN INTERNATIONAL LAW 101 (Roberta Arnold &
Noélle Quénivet eds., 2008).

56. See HARVEY, supra note 51, at 6-7.

57. “The Special Representative is of the view that the risk or likelihood of
the realization of the crimes of conscripting or enlisting children under the
age of 15 years into the national armed forces, is inevitably high due to the
nature of some contemporary armed conflicts.” Prosecutor v. Lubanga, Case
No. ICC-01/04-01/06, Written Submissions of the United Nations Special
Representative of the Secretary-General on Children and Armed Conflict, § 6
(Mar. 18, 2008); see also Topa, supra note 40, at 105.

58. Rosen, supra note 18, at 298.

59. Gallagher, supra note 40, at 116.

60. HARVEY, supra note 51, at 5; see also Amy Beth Abbott, Child Sol-
diers—The Use of Children as Instruments of War, 23 SUFFOLK TRANSNAT'L L.
REV. 499, 509 (2000); Prosecutor v. Lubanga, Case No. ICC-01/04-01/06,
Statement of Witness Elisabeth Schauer, at 6 (Apr. 7, 2009), http://www.icc-
cpi.int/iccdocs/doc/doc662611.pdf.
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of systematic rape, torture, ethnic cleansing,®! abductions,
etc.).52 In such conflicts “opposing sides do not distinguish be-
tween children and adults,”®? for they are all part of the same
communities. In fact, due to the nature and pattern of this type
of warfare,®* an increasing number of children have become the
primary targets of armed forces and opposition groups who ab-
duct or forcefully recruit them into the military factions.6®> As
David Rosen argues, modern war is contemplated as an adult
enterprise that exploits inherently “vulnerable, weak, and irra-
tional children.”®¢ Children are deemed to be a ready and ex-
pandable commodity.®” Mary Jonasen also notes that “[a]s the
number of available men to fight decreases, so does the age of
potential recruits, from youth to younger and younger chil-
dren.”®® The objectification of children is illustrated by the fact
that boys are sent to the front and, if killed, simply replaced by
other boys.®® Children are also regarded by military leaders as
fearless,” “cheaper to maintain within the ranks,””* and “less

61. “The most common objective in [intrastate conflicts or internal power
struggles in developing countries] is persecution, expulsion and the extermi-
nation of an ethnic group.” Jonasen, supra note 42, at 314.

62. See Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, Statement of
Witness Elisabeth Schauer, at 9-10 (Apr. 7, 2009), http:/www.icc-
cpi.int/iccdocs/doc/doc662611.pdf.

63. Joseph N. Madubuike-Ekwe, The International Legal Standards
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demanding and easier to manipulate than adult soldiers.”?2
Children, who are known to be unaware of concepts such as
mercy and sympathy until a later age,” are often used to ter-
rorize the population, thus increasing the overall level of vio-
lence and contributing to and reinforcing the cycle of violence.
A second salient feature of the “new wars” that has contrib-
uted to the increasing involvement of children in them is that,
since these conflicts tend to occur in poor countries, they are
typically fought with light weapons that are cheap to buy. The
increased accessibility of small arms” since the end of the Cold
War and the decreased difficulty in using such weapons due to
technological improvements? have led to a higher number of
children taking a direct part in hostilities.”® The conflict in Si-
erra Leone is a sad testimony to the institutionalized nature of
conscription and use of children by armed opposition groups.””
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This has led to a corresponding increase in the “victimization of
women and children” alike.”™

Thirdly, a wide range of actors—national liberation move-
ments, insurgents, partisans, rebels, local militia, terrorist
groups, corporations, and others—are involved in the “new
wars,” and in practice, it is often difficult to distinguish be-
tween these factions and understand their interrelationships.
For example, an armed opposition group may use a local militia
to “recruit” individuals to work in mines. The harvested natu-
ral resources are then sold to a corporation and the money re-
ceived from the proceeds of the resources is used to buy weap-
ons from a terrorist group. In this environment, children are an
ideal weapon of war. Due to their young age, they “can . . . act
relatively inconspicuously in war zones, observing troop de-
ployments, dispositions of weapons and noting logistical ar-
rangements without attracting undue attention.”” As children
are usually not suspected of being part of the hostilities, they
are neither monitored nor stopped and searched whilst there
are on duty. They are therefore an undeniable asset for these
armed opposition groups, notably because they can provide in-
formation on enemies’ movements and activities and also work
as a communication bridge for the groups.

Whilst liberal states such as the United Kingdom recruit
children into their own armed forces®® and sometimes let them
participate in conflicts (e.g., Iraq8!), they decry the use of chil-
dren in the “new wars”. Three main reasons can be adduced to
elucidate this seemingly contradictory view and why the inter-

78. HARVEY, supra note 51, at 60.

79. Frank Faulkner, Kindergarten Killers: Morality, Murder and the Child
Soldier Problem, 22 THIRD WORLD Q. 491, 494 (2001).

80. For the United Kingdom’s viewpoint on its recruitment process, see
JOINT COMMITTEE ON HUMAN RIGHTS, LEGISLATIVE SCRUTINY: ARMED FORCES
BiLL, 2010-12, H.L. 145, H.C. 1037,  1.50 [hereinafter, ARMED FORCES BILL,
2010-12]; see also Bartlet, supra note 40.

81. For example, between 2003 and July 2005, fifteen soldiers below the
age of eighteen years old were deployed to Iraq. RECRUITMENT OF MINORS IN
BRITISH ARMED FORCES, supra note 9, at 5. Five underage soldiers were also
deployed between 2007 and 2010. UK Submission to the UN Universal Peri-
odic Review, CHILD SOLDIERS INT'L ¢ 16 (Nov. 2011), http:/www.child-
soldi-

di-
ers.org/user_uploads/pdf/unitedkingdomsubmissiontoununiversalperiodicrevi
ew13thsession2012771268.pdf [hereinafter CHILD SOLDIERS INT’L].
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national campaign against child soldiering has focused on con-
flicts waged in non-liberal states. First, there is the acknowl-
edgment that the “new wars” have fostered a culture of using
and encouraging children to commit unspeakable acts of vio-
lence. International humanitarian law is systematically violat-
ed, and war crimes are chronically perpetrated by all parties to
the conflict.2 However, liberal states tend to take a range of
precautions to avoid such violations or at least lessen the oc-
currence of them, all the while being involved in conflicts.83
Second, liberal states recognize that child soldiers, who are in
large supply, both perpetuate the cycle of violence and lead to
the escalation, prolongation, and geographical expansion of the
conflict. Contemporary warfare as carried out by liberal states
tends to adopt strategies that allow such conflicts to be geo-
graphically and temporally controlled,®* and also uses technol-
ogies that require high levels of skills, thus providing no par-
ticular incentive for them to use children. Finally and most im-
portantly, the overwhelming majority of children entangled in
such conflicts have not chosen a military path voluntarily. This
tends to differ from the experience of such liberal states as the
United Kingdom, where children appear to willingly opt for a
career in the armed forces or had responded to a historical call
in World War 1.8> These three main reasons explain why the
focus of the international campaign against child soldiering has
been on conflicts waged in non-liberal states.

II. THE LEGAL FRAMEWORK RELATING TO CHILD SOLDIERING

In order to understand the current movement towards ban-
ning child soldiering one must first examine the current legal
framework in relation to recruitment, conscription, enlistment,
and participation of children in armed conflict. International
humanitarian law does not outlaw the recruitment and use of
children between fifteen and eighteen years of age in armed
conflict. Yet the ICRC, the guardian of the international hu-
manitarian law treaties, contends that, “[d]espite the rules laid
down by international law, thousands of children are today tak-

82. For examples, see conflicts in Uganda and the Democratic Republic of
Congo.

83. See generally A.P.V. Rogers, Zero-Casualty Warfare, 82 IRRC 165
(2000).

84. For examples, see the conflicts in Kosovo and in Libya.

85. Lee, supra note 21, at 3.
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ing an active part in and are victims of hostilities.”s¢ In fact, it
is human rights law that is at the forefront of the campaign
against child soldiering. Therefore, although this Article exam-
ines these key issues by mostly concentrating on international
humanitarian law, it also looks at international human rights
law and, at times, international criminal law to provide a bet-
ter understanding of the child soldier phenomenon.

Two key issues need to be addressed when examining the le-
gal framework that relates to child soldiering and the liberal
discourse: the recruitment (conscription and enlistment) of
children and the participation and use of them in armed con-
flict.8” Whilst recruitment relates to the manner in which a
child becomes associated with an armed group, the use relates
to the way in which he/she participates in the conflict.88

A. Recruitment of Child Soldiers

1. Definition of Recruitment

Children are recruited into armed forces and armed opposi-
tion groups in various ways; some are abducted, some are for-
cibly recruited, and others join voluntarily. International hu-
manitarian law—Article 77 of Additional Protocol 1,3° Article
4(3) of Additional Protocol I1,%° and Rule 136 of ICRC’s Study
on Customary International Humanitarian Law%-—groups
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88. Sandesh Sivakumaran, War Crimes Before the Special Court for Sierra
Leone: Child Soldiers,